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BYRON  W.  PRESTON,  Mahaaka  County. 

BENJAMIN  I.  SALINGER,  Carroll  County. 


OFFIOEBS  OF  THE  0OTJBT# 

GEORGE  COSSON,  Attorney  General,  Audubon  County. 

B.  W.  GARRETT,  Clerk,  Decatur  County. 

U.  G.  WHITNEY,  Rep<yrier,  Woodbury  County. 

*6ecame  Chief  Justice,  January  1,  1916. 
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JUDGES  OF  THE  COURTS 

during  the  tVme  of  these  reports,  from  which  appeals  may  he  taken  to 
the  "Supreme  Court, 


(NAMES  ARRANGED  IN  ORDER  OF  SBNIORITT  OF  8ERVICB.) 


DISTBICT  C0X7BTS. 

First  Diafrict.  two  Judgrea — ^Hbnrt  Bank^  Jr.^  Keokuk ;  William  S.  Ham- 
ilton^ Ft  Madison. 

Second  District,  four  Judfires — *  F.  W.  Eighblbbrger,  Bloomfleld;  C.  W. 
Vermilion,  Centerville;  D.  M.  Anderson,  Albia;  F.  M.  Hunter, 
Ottumwa:  Seneca  Cornell,  Ottumwa. 

Third  District,  two  Judgres — ^Hiram  K.  Evans,  Corydon ;  Thomas  L.  Max- 
well, Creston. 

Fourth  District,  three  judges— t  John  F.  Oliver,  Onawa ;  t  David  Mould, 
Sioux  City :  George  Jepson,  Sioux  City ;  John  W.  Anderson,  Onawa 
(1915)  ;  W.  G.  Sears,  Sioux  City   (1915). 

Fifth  District,  three  Judgres — J.  H.  Applegate,  Guthrie  Center ;  William 
H.  Fahet  (1911).  Perry:  Lorin  N.  Hays  (1911),  Knoxville, 

Sixth  District,  three  judgres — ^K.  E.  Willcockson,  Sig^ourney ;  John  F. 
Talbott,  Brooklyn;  Henry  Silwold,  Newton. 

Seventh  District,  five  judgres — ^A.  J.  House,  Maquoketa ;  Arthur  P.  Barker, 
Clinton ;  William  Thbophilus,  Davenport ;  Maurice  Donegan,  Dav- 
enport ;  F.  D.  Letts,  Davenport ;  t  Lawrence  J.  Horan,  Muscatine. 

Eighth  District,  one  judgre — ^Ralph  P.  Howell,  Iowa  City. 

Ninth  District,  five  judges — t  Hugh  Brennan,  Des  Moines ;  W.  H.  Mc- 
Henry,  Des  Moines ;  Lawrence  De  Graff,  Des  Moines ;  Charles  A. 
Dudley.  Des  Moines;  Wm.  S.  Ayers,  Des  Moines;  Hubert  Utter- 
a4CK,  Des  Moines. 

Tenth  District,  three  judgres — t  Franklin  C.  Platt,  Waterloo ;  George  W. 
Dunham,  Manchester;  Chas.  W.  Mullan,  Waterloo;  H.  B.  Boies, 
Waterloo. 

Eleventh  District,  three  judges — R.  M.  Wright,  Ft.  Dodge :  t  C.  G.  Lee. 
Ames ;  t  C.  B.  Albrook,  Eldora ;  H.  B.  Fry,  Boone  (1915)  ;  Edward 
M.  McCall,  Nevada  (1915). 

Twelfth  District,  three  judges — C.  H.  Kellby,  Charles  City;  J.  J.  Clark, 
Mason  City ;  M:  F.  Edwards,  Parkersburg. 

Thirteenth  District,  two  judges — ^A.  N.  Hobson,  West  Union ;  William  F. 
Springer,  New  Hampton. 

Fourteenth  District,  two  judges — D.  F.  Coylb,  Humboldt:  N.  J.  Lee, 
ESstherville. 

Fifteenth  District,  Ave  judges — A,  B.  Thornell,  Sidney;  Orville  D. 
Wheeler,  Council  Bluffs  ;  Eugene  B.  Woodruff,  Glenwood ;  Thomas 
Arthur,  Logan ;  Joseph  B.  Rockafellow,  Atlantic. 

Simteenth  District,  two  judges — t  Frank  M.  Powers,  Carroll ;  M.  E.  Hutch- 
ison. Lake  City ;  E.  G.  Albert,  Jefferson. 

Seventeenth  District,  two  judges — B.  F.  Cummingb,  Marshalltown ;  James 
W.  WiLLETT,  Tama. 

Eighteenth  District,  three  judges — ^F.  O.  Ellison,  Anamosa;  Milo  P. 
Smith,  Cedar  Rapids ;  John  T.  Mofpit,  Tipton. 

Nineteenth  District,  two  judges — ^Robert  Bonson,  Dubuque ;  John  W. 
KiNTZiNGER,  Dubuque.  _  ^  , 

Twentieth  District,  two  judges — James  D.  Smyth,  Burlington ;  Oscar  Hale, 
Wapello. 

Twenty-first  District,  two  judges — ^William  Hutchinson,  Alton;  W.  D. 
Boies,  Sheldon. 

SX7PEBI0B  COUBTS. 

Cedar  Rapids — Charles  B.  Bobbins. 

Council  Bluffs — Frank  J.  Capell. 
CMnnell — Paul  G.  Norris. 

Keokuk — ^W.  L.  McNamara. 

Oelwein — John  R.  Bane. 

Perry — ^W.  W.  Cardbll. 

Shenandoah — Geo.  H.  Castle. 

•Died.  Oct.  11.  1914. 
t  Retired,  Dec.  81,  1914. 
i  Resigned,  April  27.  1914. 


Digitized  by  LjOOQ IC 


TABLE  OF  CASES  REPORTED 

IN  THIS  VOLUME. 


ABderscm  v.  Suaong 663 

Anderson  &  Rowley  v.  Howard      4 
Arnold    v.    Consolidated    Ind. 
School  District    199 


B 


Baldwin  ft  Riggs  v.  Chicago, 

R.  I.  &  P.  R.  Co, 624 

Balz  V.  Coquillette  432 

Barber  v.  City  Drug  Store. . .  651 

Barr  v.  Cardeil 18 

Bartlett,  Admr.,  Marquardt  t.  746 

Benham,  Admr.,  y.  Turkle 598 

Bennison,   Executor,   v.    Ben- 

nison    368 

Bennison,  In  re  Estate  of 368 

Beuthien,   Bierkamp  v 436 

Bierkamp  v.  Beuthien 436 

Birdsall  v.  Goehring 203 

Board  of  Supervisors,  Flood  v.  224 
Board  of  Supervisors  of  Ply- 
mouth County,  Hatz  v. . . , .   366 
Bruckshaw  v.  Chicago,  R.  I. 

&  P.  R.  Co 207 

Burrell  v.  Waterloo,  C.  P.  & 

N.  R.  Co 441 

Butler  v.  Fanners'  Nat.  Bank  659 


Cable  Co.  v.  Miller 384 

Cardeil,  Barr  v 18 


Carr  v.  Chicago,  R.  I.  A  P. 

R.    Co 444 

Carson,    Pirie,    Scott   &    Ca, 

Woodward  v 299 

Cedar      County      v.      Moore, 

Guardian  286 

Cedar  Rapids  &  I.  C.  R.  &  L. 

Co.,  Michalek  v 231 

Cedar  Rapids  &  M.  C.  R.  Co. 

v.  City  of  Cedar  Rapids. . .  386 
Chariton   Tel.    Co.,    State   ex 

rel.  Larimer  v 497 

Cheney  v.  Stevens 288 

Chicago,  R.   I.  A   P.  R.  Co., 

Baldwin  &  Riggs  v 524 

Chicago,  R.  I.  A  P.   R.  Co., 

Bruckshaw  v.  207 

Chicago,  R.  I.  A  P.  R.  Co., 

Carr  v 444 

Chicago,  R.  I.  A  P.  R.  Co., 

Kirby   v. 144 

City  Drug  Store,  Barber  v...  651 
City  of  Cedar  Falls,  Middle- 
ton  V 619 

City  of  Cedar   Rapids,   Cedar 

Rapids  A  M.  C.  R.  Co.  v.. .  386 
City  of  Des  Moines,  Hubbell  v.  55 
City  of  Des  Moines,  Teeters  v.  473 

Clary,  In  re  Estate  of 228 

Clary,  McCoy  v 228 

Consolidated  Ind.  School  Dis- 
trict, Arnold  v 199 

Coquillette,   Balz  v 432 

Cor  rel  1  v.  Williams  A  Hunting 

Co 671 


Digitized  by  LjOOQ IC 


VI 


Cases  Reported 


Dennis  v.  Mantle 450 

Diehl  V.  McKinnon 32 

Dilly  V.  Paynsville  LAnd  Co.. .  536 

Doolittle,  Van  Sickle  v 727 

E 

East,  Pyle,  Admr.,  v 165 

EUyson   v.   Peden 217 

Elzy,  rord  Paving  Co.  v 38 


P 


Fairbank    State    Bank,    Nat. 

City  Bank  of  Chicago  v 489 

Farmers'  Nat.  Bank,  Butler  v.  659 
First  Nat.  Bank,  Hough  v.. .  48 
Flood  V.  Board  of  Supervisors  224 
Ford  Paving  Co.  v.  Elzy 38 


Gallagher  v.  School  Township 

of  Willow  610 

Qamer  v.  Kratzer   292 

Goehring,    Birdsall    v 203 

Goodwin,  Admrx.,  v.  Mason  & 
Seabury   546 


Handlan-Buck  Manufacturing 
Co.  V.  Waterloo  Drop  Forge 

Co 452 

Hatz  V.  Board  of  Supervisors 

of  Plymouth  County   . 366 

Hayden    v.    Modem    Brother- 
hood of  America 305 

Hobart,  Krause  v. 330 

Hopkins  v.  School  District. . .  43 
Hough  V.  First  Nat  Bank. . .  48 
Howard,  Anderson  &  Rowley 

V 4 

Hubbell  V.  City  of  Des  Moinea    55 

Hunter,    State   v 638 

Hutchison,  Tuttle  v 503 


Illinois  Central  R.  Co.,  Ken- 
yon  V 484 

Illinois   Central   R.   Co.,  Nel- 
son  v 161 

In  re  Estate  of  Bennison  . . .  368 

In  re  Estate  of  Clary    228 

In  re  Estate  of  Stone   371 

In  re  Receivership  of  Magner  299 
In  re  Will  of  O'Connor  ....  318 
International    Textbook     Co., 

White  V 192 

Interurban  R.  Co.,  Landis  v..  466 
Iowa  &  0.  S.  L.  R.  Co.,  Spind- 

ler  V 348 

Iowa  R.  &  L.  Co.,  Wolf  v.. . .  277 


Jewell  V.  Nuhn   112 

Jochimsen  v.  Johnson 553 

Johnson,  Jochimsen  v. 553 

Johnson,   Stockhausen   v 413 


Kenyon  v.  Illinois  Central  R. 

Co 484 

Kirby  v.  Chicago,  R.  I.  A  P. 

R.  Co.    144 

Kratzer,  Gamer  v 292 

Krause  v.  Hobart  330 

Kruse,  Thordson  v 268 


Landis  v.  Interurban  R.  Co. . .  466 
Lewis,  State  v. 643 

M 

McCaskill,   State  v 563 

McCoy  V.  Clary 228 

McKinnon,    Diehl    v 32 

Magner,  In  re  Receivership  of  299 
Mantle,  Dennis  v 460 


Digitized  by  LjOOQ IC 


Cases  Bepobted 


Vll 


Marquardt  v.  Bartlett,  Admr.  745 

Maaon    &    Seabury,   Goodwin, 
Admrx.,  v 546 

Michalek  v.  Cedar  Rapids  &  I. 
C.  R.  &  L.  Co 231 

Middleton    v.    City    of    Cedar 
Falla 619 

Miller,  Cable  Co.  v 384 

Modern  Brotherhood  of  Amer- 
ica,  Hayden   v 395 

Moore,  Guardian,  Cedar 

County  V , 286 

Mueller    v.    Western    U.    Tel. 
Co 402 

Mulhollen,  State  v 242 


Nat.  City  Bank  of  Chicago  v. 

Fairbank   State   Bank 489 

Nelson  v.  Illinois  Central  R. 

Co 161 

Noth,  State  ex  rel.  Jebens  v.  1 
Nuhn,  Jewell  v 112 


O'Connor,  In  re  Will  of 318 

Olson  &  Nessa  v.  Rogness 331 


Paynsville  Land  Co.,  Dilly  v..   536 

Peden,  Ellyson  v 217 

Pyle,  Adn^-.,  v.  East 165 


Snyder  v.  Snyder 238 

Spindler  v.  Iowa  &  O.  S.  L.  R. 

Co 348 

State  V.  Hunter    638 

State  V.  Lewis    643 

State  V.  MeCaskill    563 

State  y.  Mulhollen    242 

State  V.  Sayles    374 

State  V.  Thomas   408 

State  V.  Wolff   187 

State  ex.  rel.  Jebens  v.  Noth..       1 
State  ex  rel.  Larimer  v.  Chari- 
ton Tel.  Co. 497 

Stearns,  Smead  y. 174 

Steburg  v.  Vincent  Clay  Prod- 
ucts Ca 248 

Stevens,  Cheney  v 288 

Stockhausen  v.  Johnson 413 

Stone,  In  re  Estate  of 371 

Susong,  Anderson  v 663 

SuBong,  Younker  ▼ 663 


Teeters  v.  City  of  Des  Moines  473 

Tennant  v.  Smith   264 

Thomas,  State  v 408 

Thordson  v.  Kruse   268 

Tisher  v.  Union  P.  R.  Co. 667 

Turkle,  Benham,  Admr.,  v. . .  598 
Tuttle  V.  Hutchison   503 


Union  P.  R.  Co.,  Tisher  v.. . .  567 


Rogness,  Olson  &  Nessa  v...   331 


S 


Sayles,    State   v 374 

School  District,  Hopkins  v. . .  .     43 
School    Township    of   Willow, 

Gallagher    v 610 

Smead  v.  Stearns   174 

Smith,   Tennant  v 264 


Van  Sickle,  Admr.,  v.  Doolittle  727 
Vincent    Clay    Products    Co., 
Steburg  v 248 

W 

Waterloo,  C.  F.  A  N.  R,  Co., 
Burrell    v 441 

Waterloo,  C.  F.  &  N.  R.  Co., 
Westcott   V S.-).-) 


Digitized  by  LjOOQ IC 


viii  Cases  Reported 

Waterloo     Drop     Forge     Co.,  Wolfe  v.  Iowa  R.  &  L.  Co. . .   277 

Handlan-Buck  Co.  v 452      Wolff,  State  v 187 

Westcott,  Admr.,  v.  Waterloo,  Woodward    v.    Carson,    Pirie, 

C.  F.  &  N.  R.  Co 356  Scott  &  Co 299 

Western  U.  Tel.  Co.,  Mueller 

V 402 

White   V.   International  Text-  Y 

book   Co 192 

Williams  &  Hunting  Co.,  Cor-  Young  v.  Young 424 

rell   V 671      Younker  v.  Susong 663 


Digitized  by  LjOOQ IC 


REPORTS 

OF 

I  CASES  AT  LAW  AND  IN  EQUITY 

DETERMINED  BY  THE 

SUPREME  COURT 

OP  THE 

STATE  OF  IOWA 

AT 
DBS  MONES,  SEPTEMBER  TERM,  1915 

AND 

JANUARY  TERM,  1916 

AND  IN  THE  SIXTY-NINTH  YEAR  OP  THE  STATE. 


•State  ex  rel.  Jebbns,  Appellee,  v.  W.  G.  Noth,  Appellant. 

MUKIdPAL  OOSPOBATIOKS:     Council— Mayor  as  Iiffimber— Va- 

1  cancies — ^Number  Necessary  to  Elect.  The  mayor  of  a  city  having 
a  population  of  20,000  or  over  is,  under  Section  937,  Code  Sup.. 
1913,  a  member  of  the  council,  and  must  be  counted  as  such  in 
determining  the  number  of  votes  necessary  to  fill  vacancies  in  the 
council. 

JUDOMENTS:    Appeal — Suspension  of  Judgment— When  Pennitted. 

2  A  final  judgment  of  ouster  in  proceedings  against  a  public  officer 
should  not  be  suspended  pending  appeal,  when  the  issue  of  law 
is  apparently  conclusive  against  the  right  to  hold  the  office. 


•This  opinion,  when  rendered,  was  inadvertently  marked  "Not  to 
be  officially  reported",  and  is  therefore  published  out  of  chronological 
order. 

Vol.  1731a-— 1 
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2  State  v.  Noth.  [173  Iowa 

Appeal  from  Scott  District  Court, — A.  P.  Barker,  Judge. 

Monday,  March  22,  1915. 

Supplemental  Opinion  Wednesday,  May  12,  1915. 

Action  to  test  defendant's  right  to  the  office  of  council- 
man of  the  city  of  Davenport  resulted  in  a  judgment  ousting 
him.  He  appealed,  and  on  motion  the  judgment  was  sus- 
pended, pending  the  appeal.  The  plaintiff  has  moved  to 
set  aside  such  order,  and  this  is  the  subject  of  the  annexed 
opinion. — Motion  Sustained, 

Cook  &  Balluff,  for  appellant.  *    . 

Carl  H.  Lambach,  for  appellee. 

Ladd,  J. — The  city  of  Davenport  is  acting  under  special 
charter  and  is  divided  into  six  wards.  The  council  consists 
of  a  mayor,  two  aldermen  at  large  and  an  alderman  from 
1.  MUNICIPAL  ooR.  «ach   ward.     S.    P.   Boyden,   the   alderman 

SSSchTmayor  from  the  sixth  ward,  died  December  20, 1914; 

vacane^es^r*        and  ou  the   29th  of  the  same   month,  the 

number  neces-  . 

sary  to  elect  council  met  to  fill  the  vacancy  occasioned 
thereby.  The  seven  aldermen  and  the  mayor  were  present. 
There  were  two  candidates  for  the  place,  both  of  whom  were 
qualified,  the  defendant  Noth  and  one  Howard.  Pour  alder- 
men voted  for  Noth  and  three  for  Howard,  and  the  mayor 
rujed  that,  as  a  majority  of  the  members  of  the  council  had 
not  voted  for  either,  there  was  no  election.  An  appeal  was 
taken  from  the  ruling,  whereupon  three  aldermen  voted  to 
sustain  and  four  to  the  contrary,  and  the  mayor  ruled  that 
a  majority  of  the  council  had  not  voted  to  reverse  his  ruling. 
The  defendant  thereupon  qualified  as  alderman  from  the 
sixth  ward  by  taking  oath  of  office  before  the  city  clerk,  who 
issued  to  him  a  certificate  of  election.  Prom  this  recital,  it 
is  apparent  that  the  sole  issue  is  whether,  in  filling  a  vacancy 
in  the  council,  the  mayor  is  to  be  included  in  ascertfidning 
the  majority  of  its  members. 
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May  1915]  State  v.  Noth.  3 

Section  937  of  the  Code  Sup.,  1913,  reads: 
**In  any  such  dty  having  a  population  of  20,000  or  more, 
as  shown  by  the  last  state  or  national  census,  the  council  shall 
consist  of  a  mayor,  two  aldermen  at  large,  and  one  alderman 
from  each  ward.  At  the  first  annual  city  election  after  the 
taking  eflPect  of  this  Code,  there  shall  be  elected  two  aldermen 
at  large,  and  one  alderman  from  each  ward.  Thereafter  the 
successors  of  such  aldermen  shall  be  elected  biennially.  The 
aldermen  in  office  at  the  time  of  taking  effect  of  this  Code  shall 
continue  in  office  only  until  the  election  and  qualification 
of  the  aldermen  herein  provided  for.  Vacancies  in  the  office 
of  alderman  shall  be  filled  by  the  remaining  members  of  the 
council  of  said  city.  The  vacancy  shall  be  filled  within  30 
days  after  the  same  has  occurred,  at  a  regular  or  special 
meeting,  and  a  majority  vote  of  the  remaining  members  of 
the  city  council  shall  be  necessary  to  fill  the  same.". 

By  the  express  language  of  this  statute,  then,  the  mayor 
was  a  member  of  the  council,  and  prior  to  Boyden's  death, 
there  were  nine  members  of  that  body.  After  the  vacancy 
was  created  by  his  death,  there  remained  eight  members,  and 
no  strained  construction  is  exacted  in  saying  that  the  vote 
of  a  majority  of  these — ^that  is,  of  five  of  them — ^was  essential 
to  the  election  of  someone  in  his  stead.  Had  only  a  majority 
of  the  aldermen  or  of  those  voting  been  intended,  a  different 
conclusion  must  have  been  reached.  But  the  statute  first 
declares  who  shall  constitute  the  council,  and  makes  it  include 
the  mayor,  and  then  fixes  the  number  of  votes  essential  to 
the  filling  of  a  vacancy;  i.  e.,  a  majority  of  the  council  so 
constituted.  Whether  the  mayor  shall  vote  or  not  is  entirely 
immaterial  in  determining  the  number  requisite  to  election; 
and  for  this  reason,  the  section  of  the  special  charter  of  the 
city  saying,  "The  mayor  shall  have  the  casting  vote  and  no 
other'*,  is  not  pertinent,  and  whether  he  might  properly  have 
voted  is  not  involved.  The  precise  question  before  us  was 
decided  in  Horner  v.  Rowley,  51  Iowa,  620,  where  four 
trustees  were  held  not  to  be  three-fourths  of  the  coundl 
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composed  of  mayor,  recorder  and  five  trustees.  This  decision 
was  followed  in  Griffin  v.  Messenger,  114  Iowa,  99,  and  ap- 
pears to  express  the  rule  generally  approved.  People  v. 
Herring,  30  Colo.,  445  (71  Pac,  413)  ;  Whitney  v.  Common 
Council  of  the  Village  of  Hudson,  69  Mich.,  189  (37  N.  W., 
184)  ;  State  ex  rel.  Hawkins  v.  Cook,  62  N.  J.  L.,  84  (40  AtL, 
78i).  See  State  ex  rel  Yaung  v,  Yates,  19  Mont.,  239  (37 
L.  R.  A.,  205). 

In  view  of  the  prior  decisions  of  this  court,  supported 

as  they  are  by  those  of  other  tribunals,  we  are  not  inclined 

to  regard  the  issue  of  law  such  as  to  warrant  us  in  suspending 

the  decision  of  the  trial  court,  pending  ap- 

2.  Judgments:  ap- peal.     For  this  reason,  the  order  heretofore 

peal:   suspen-       ^  ' 

nient?'when'     entered  SO  doing  is  set  aside,  and  the  judg- 
permitted.  ^^^^^  ^j   oustcr   permitted   to   be   enforced, 

subject,  however,  to  the  final  determination  of  the  appeal. 

— Motion  Sustained. 

Deemer,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 

Hearing  on  Merits,  Wednesday,  May  12,  1915. 

Per  Curiam, — The  questions  involved  in  this  case  were 
fully  considered,  and  determined  adversely  to  appellant,  in 
the  above  opinion  filed  in  disposing  of  a  motion  for  a  restrain- 
ing order  from  this  court. 

Following  the  above  opinion,  the  judgment  must  be  and 
it  is — Affirmed. 


Anderson  &  Rowley,  Appellees,  v.  Sarah  Alice  Howard, 
Executrix,  Appellant. 

BBOKEBS:  Commisaioii— When  Earned— DlBWgaid  of  Authority— 
1  Unwarranted  Assumption  of  Implied  Authority.  A  broker  em- 
ployed to  negotiate  a  sale  of  lands  must  obey  instructions — ^must 
act  strictly  within  the  authority  given.  Any  unratified,  material 
departure  therefrom,  either  in  the  way  of  assuming  to  bind  his 
principal    (a)   by  terms  directly  at  war  with  his  specific  instruc- 


Digitized  by  LjOOQ IC 


Dec^  1915]  Andebson  v.  Howard.  5 

tioiis,  or  (b)  by  independent  provisions  mistakenly  assumed  on 
his  part  to  be  implied,  vitiates  liis  entire  work  and  deprives  him 
of  all  compensation. 

PRINCIPLE  APPLIED:  An  owner  of  land,  residing  in  Idaho, 
authorized  his  broker,  in  May,  1910,  to  sell  his  Iowa  land  "for 
the  lump  sum  of  $24,000  cash".  Possession,  impliedly,  was  to  be 
given  March  1,  1911.  (The  land  was  leased  until  said  last  named 
date.)  The  broker,  within  a  week,  assumed  to  sell  on  the  follow- 
ing terms: 

1.  $100  down  and  $23,900  "when  good  warranty  deed  and 
abstract  showing  clear  title,  together  with  lecLse  for  current  year, 
shall  be  delivered  and  found  to  he  correct  by  vendee's  attorney'.'. 

2.  Vendee  to  deliver  his  deed  to  and  collect  his  money  at  a 
named  bank  in  Iowa. 

The  owner  repudiated  the  broker's  sale.  Held,  no  commission 
was  earned,  because  the  terms  (1  and  2)  showed  both  a  direct 
disregard  of  the  authority  given  and  an  assumption  of  authority 
not  implied  by  law. 

BBOKEBS:  Commission — ^When  Earned — ^Discluurge  of  Broker — Sale 
2  by  Owner.  One  who  has  given  his  broker  exclusive  authority, 
for  a  named  time,  to  effect  a  sale  of  his  land  on  specified  terms, 
except  with  a  proviso  that  he  (the  owner)  might  himself  sell, 
may,  on  receiving  an  offer  from  the  broker  not  in  accordance 
with  the  terms  of  the  granted  authority,  repudiate  the  agency 
of  the  broker  and  close  a  pending  sale  effected  by  himself,  without 
liability  to  the  broker. 

PRINCIPLE  APPLIED:  An  owner  of  land,  residing  in  Idaho, 
gave  his  broker  the  exclusive  right,  for  60  days,  to  effect  a  sale 
of  his  Iowa  land,  reserving  the  right,  however,  to  sell  through 
his  own  efforts.  The  authority  to  sell  was  "for  the  lump  sum 
of  $24,000  cash".  Possession,  impliedly,  was  to  be  given  March 
Ist  (nine  months  hence).  The  agent  knew  the  "lump  sum" 
proviso  was  to  avoid  "cutting  down  on  even  money",  as  the 
so-called  160-acre  tract  was  known  to  be  some  two  acres  short. 
WitMn  a  week,  the  broker  wired  an  offer  of  "$150  per  acre, 
all  cash,  possession  now".  The  owner  wired  his  refusal  on  the 
same  day,  and  stated  that  "he  thought  he  had  closed  a  sale 
of  his  own".  The  next  day,  and  possibly  (?)  before  this  last 
telegram  was  received  by  the  broker,  he  (the  broker)  signed  a 
contract  of  sale  in  the  name  of  the  owner  and  wired  the  owner: 
"Have  contract  signed  and  deposit  of  $24,000.  Letter  follows." 
The  letter  would  reach  the  owner  in  some  three  days.  The  owner 
did  not  wait  for  the  letter,  but  repudiated  the  contract  and 
closed  his  own  sale.  Heldj  the  broker  was  not  entitled  to  a 
commission. 
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BBOKEB8:  Aafhority— Closing  Sale  at  Point  Othor  than  Owner's 
3, 5  Realdenoe.  A  naked  authority  to  effect  a  sale  of  land  implies 
no  authority  whatever  to  contract  for  the  passing  of  conveyanoes 
and  the  payment  of  the  purchase  price  at  a  point  other  than  the 
residence  of  the  owner,  even  though  such  owner  resides  in  a 
distant  state. 

BBOKEBS:     Anthority— Agieement  to  romidi  Abstract.     A  naked 

4    authority  to  effect  a  sale  of  land  carries  no  implied  auth9rity  in 

the  broker  t^  bind   the  owner   to   furninh   an   abstract   of  title — 

let  alone  an  abstract  showing  such  clear  title  as  vendee's  attorney 

may  find  to  be  correct. 

BBOKEBS:     Aittliority— caosing  Sale  at  Point  Otber  than  Owner's 
3,5  Bestdeoce. 

BBOKEBS:    Authority — ^Assignment  of  Outstanding  Iieaae.  A  naked 

6  authority  to  effect  a  sale  of  land  carries  no  implied  authority 
in  the  broker  to  bind  the  owner  to  assign  to  vendee  an  outstanding 
lease. 

BBOKEBS:     Authority— '<Oadi"  Sale.     A  sale  for  $24,000,  payable 

7  "$100  on  the  execution  of  the  contract  of  sale  and  $23,900  when 
good  warranty  deed  and  abstract  showing  clear  title  shall  be 
delivered  and  found  to  be  correct  by  vendee's  attorney",  is  not 
a  cash  sale. 

BBOKEBS:      Authority— Naked   Authority   to    Sell— Provision    for 

8  Warranty  Deed.  Whether  naked  authority  to  negotiate  a  sale 
carries  implied  authority  to  bind  the  owner  to  furnish  a  tcarranty 
deed,  quaere, 

BBOKEBS:     Authority— Bevocatioii— Acts  Constituting  Bevocation. 

9  A  broker,  authorized  to  negotiate  a  sale  of  lands,  with  reserve 
power  in  the  owner  to  effect  a  sale  himself,  is  ipso  facto  shorn 
of  all  authority  to  further  act  when  the  owner,  on  being  apprised 
of  an  unauthorized  sale,  (a)  promptly  repudiated  the  same  and 
(b)   notified  the  broker  that  he  himself  was  negotiating  a  sale. 

Appeal  from   Marshall  District   Court. — C.    B.   Bbadshaw, 

Judge. 

Thursday,  December  16,  1915. 

Plaintiffs  bring  this  action  at  law  to  recover  commissions 
alleged  to  have  been  earned  by  them  in  the  sale  of  real  estate 
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for  M.  C.  Howard  in  his  lifetime.  Defendant  denies  the  claim 
and  denies  that  the  contract  of  sale,  for  negotiating  which 
plaintiffs  demand  a  recovery,  was  ever  authorized  or  approved 
by  Howard.  At  the  close  of  the  plaintiffs'  evidence,  the  court 
overruled  the  defendant's  motion  for  verdict  and  judgment 
in  her  favor,  and  when  both  parties  had  rested,  the  court 
directed  a  verdict  in  favor  of  the  plaintiffs.  Defendant  appeals. 
— Reversed. 

C.  H,  Van  Law,  for  appellant. 

Lundy,  Wood  and  BaskerviUe,  for  appellees. 

Wkaveb,  J. — For  reasons  hereinafter  stated,  the  ruling 
and  judgment  of  the  court  below  cannot  be  sustained. 

At  the  time  in  question,  plaintiffis  were  residing  and 

doing  business  at  Union,  Iowa,  and  Howard  was  living  at 

Nampa,  in  the  state  of  Idaho.    Howard  had  a  farm  which  he 

desired  to  sell,  in  Marshall  County,  Iowa, 

^*  S^mSsion         where  he  had  formerly  resided,  and  he  had 

disregSd^G^'      ^™^  communication  with  plaintiffs  on  the 

warranted  a«-    subject.    The  entire  transaction  between  them 

Bumptlon  of 

hnpfied  au-        was  by  Correspondence,  which  we  here  set  out 
in   full.     It  was  opened  by  a  letter  from 
Howard,  and  continued  in  the  following  order: 

''Nampa,  Idaho,  May  3,  1910. 
"Mr.  C.  S.  Anderson, 

**Dear  Sir:  I  see  by  the  Star  you  have  gone  into  the 
real  estate  business,  well  how  do  you  like  it.  I  wish  you  suc- 
cess, what  commission  do  you  have;  been  thinking  of  selling 
my  place  there  as  I  am  getting  too  lazy  to  farm  any  more  and 
I  like  the  west  0.  K.,  think  of  going  into  the  sheep  business  in 
the  hills,  if  I  can  get  $150.00  per  acre  net  or  a  small  commis- 
sion believe  I  will  let  her  go.  We  are  having  fine  weather 
since  the  first  of  March,  have  prospects  for  a  bumper  crop. 
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Land  is  advancing  all  the  time  and  things  look  good.  Bull- 
frogs are  doing  a  great  job  of  singing  in  the  ditches.  All  are 
weJl,  hoping  to  hear  from  you. 

''Yours  respectfully. 

''M.  C.  Howard.'' 

''Union,  Iowa,  May  9,  1910. 
'*Mr.  M.  C.  Howard,  Nampa,  Idaho, 

"Dear  Sir:  Your  letter  of  May  3d  received  Saturday. 
We  are  glad  to  know  things  are  looking  so  favorable  in  Idaho, 
but  sorry  to  think  there  is  less  prospect  of  your  returning  to 
Iowa  in  the  near  future. 

"It  is  very  dry  here  at  present  and  we  are  very  badly  in 
need  of  rain,  which  will  probably  not  come  until  it  becomes 
warm  enough  to  give  us  thunder  showers.  Farmers  have  had 
an  ideal  opportunity  to  get  their  spring  work  done,  as  there 
has  hardly  been  a  day  since  March  1  but  has  been  fit  to  work 
in  the  fields. 

"We  shall  be  glad  to  have  your  place  to  sell  and  will  go 
to  work  on  it  at  once.  Some  rain  would  brighten  our  pros- 
pects. We  have  had  a  nice  business  this  spring,  having  sold 
1,200  acres  so  far,  beside  a  number  of  city  properties  and  mer- 
cantile outfits. 

"We  shall  hope  to  accomplish  something  for  you  within 
a  few  weeks.  We  would  like  to  have  the  exclusive  sale  for  a 
tiipe,  because  we  then  can  afford  to  work  other  territories  like 
Marshalltown,  Grinnel  and  Oskaloosa  for  our  buyers,  while 
if  the  farm  is  placed  with  a  number  of  real  estate  dealers,  we 
might  possibly  go  to  a  good  deal  of  expense  and  another  man 
reap  the  reward.  If,  however,  for  a  time  we  have  the  sole 
sale,  we  shall  not  be  afraid  to  venture. 

"Regarding  the  matter  of  commission,  we  will  be  reason- 
able and  charge  you  but  one  per  cent.  You  have  said  nothing 
about  terms,  but  suppose  you  want  the  money  to  use.  We 
understand  the  place  is  clear  and  title  perfect  ?    Please  advise 
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if  this  is  O.  K.  and  we  will  go  to  work  at  once  on  the  propo- 
sition. 

**  Yours  very  truly, 

**  Anderson  &  Rowley. 

'*We  shall  arrange  to  get  Charley  Lawrence  to  work  with 
us  on  this  farm  and  try  to  secure  a  sale  early.*' 

**Nampa,  Idaho,  May  16,  1910. 
**  Anderson  &  Rowley, 

**Dear  Sirs :  Yours  of  the  ninth  received ;  .  .  .  Yes, 
my  land  in  Iowa  is  all  clear,  have  a  first  class  abstract,  would 
like  it  all  cash,  as  I  can  get  from  8  to  12  per  cent,  here  and 
as  one  can  get  money  6  on  real  estate  there  I  can't  afford  to 
leave  it  for  that,  only  ft)r  that  I  would  leave  part  on  the 
place.  Your  commission  is  right  and  will  give  you  the  sale 
for  the  place  for  sixty  days  without  I  should  make  sale  myself, 
then  you  will  get  no  commission,  the  place  is  rented  till  the 
first  of  March,  1911. 

**  Hoping  you  will  be  able  to  make  sale  soon  I  remain, 

**  Respectfully, 

''M.  C.Howard.'' 

'*Nampa,  Idaho,  May  19,  1910. 
**  Anderson  &  Rowley, 

**Dear  Sir:  I  think  I  forgot  to  state  in  my  last  letter 
that  my  place  is  a  little  short  of  160  acres,  158  more  or  less 
being  on  the  county  line,  so  put  it  at  even  money  $24,000.00, 
then  there  will  be  no  cutting  done  on  even  money. 

*' Yours  respectfully, 

''M.  C.  Howard." 

On  May  24,  1910,  plaintiffs,  working  with  Lawrence, 
secured  from  one  Hathaway  an  offer  of  $150  per  acre  for  the 
farm,  payable  in  installments,  and  telegraphed  Howard  as 
follows : 
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**  Union,  Iowa,  May  24,  1910. 

**M.  C.  Howard,  Nampa,  Idaho, 

^*  Working  with  Anderson  &  Rowley  secured  following 

offer:  one  hundred  fifty  per  acre,  possession  at  once,  cash 

eleven  thousand  seven  hundred  mortgage  back  for  balance, 

ten  years  five  per  cent,  optional  payments,  no  better  prospects 

answer  at  once.  ^.^  „  ,  >» 

"C.  E.  Lawrence.'' 

One  Gibbs,  who  had  previously  sought  to  purchase  the 
land  from  Howard,  appears  to  have  heard  of  the  pendency  of 
these  negotiations  and,  going  to  Lawrence,  offered  to  buy  at 
$150  per  acre,  all  cash.  Whereupon,  plaintiffs  sent  Howard 
the  following  telegram: 

'*  Union,  Iowa,  May  25,  1910. 
**M.  C.  Howard,  Nampa,  Idaho, 

**  Cancel  our  offer  of  24th.  Elza  Gibbs  authorizes  us  to 
offer  one  hundred  fifty  per  acre  all  cash,  possession  now,  wire 

*' Anderson  &  Rowley.*' 

Oh  same  day,  Howard  replied  to  this  telegram  as  follows : 

''Nampa,  Idaho,  May  25,  1910. 
"C.  B.  Lawrence,  Union,  Iowa, 

V  Think  I  have  sold  for  twenty-four  thousand  cash  with- 
out possession  till  spring.    Can't  consider  your  offer. 

'*M.  C.Howard." 

It  will  be  observed  that,  up  to  this  time,  no  offer  had  been 
made  or  reported  to  Howard  within  the  terms  upon  which 
plaintiffs  were  authorized  to  sell.  The  authority  to  sell  was 
for  cash,  and  the  first  offer  submitted  was  for  a  sale  on  install- 
ments. The  authority  to  sell  was  for  the  lump  sum  of  $24,000 
cash,  and  the  second  offer  was  ''for  $150  per  acre  possession 
now";  although  the  previous  correspondence  notified  plain- 
tiffs that  the  land  was  rented  until  March  of  the  following 
year. 
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On  the  following  day,  May  26,  1910,  plaintiffs  resumed 
negotiations  with  Oibbs  and  in  Howard's  name  entered  into 
a  written  contract  with  him.  The  contract  so  made  purported 
to  bind  Howard  to  sell  and  convey  the  land  to  Gibbs  for 
$24,000,  payable,  $100  on  the  execution  of  the  instrument  and 
$23,900,  with  interest  at  six  per  cent.,  when  good  warranty 
deed  and  abstract  showing  clear  title,  together  with  the  lease 
for  the  current  year,  should  bfe  delivered  and  found  to  be 
correct  by  Gibbs'  attorneys. 

It  is  claimed  on  part  of  plaintiffs  th.;t  this  contract  was 
made  before  Howard's  telegram  of  May  25th  was  received, 
though  it  had  been  sent  the  day  before ;  but  the  fact  that  there 
had  been  ample  time  for  the  transmission  and  delivery  of  the 
telegram,  and  the  otherwise  unexplained  sudden  change  from 
the  terms  offered  by  Gibbs  and  reported  to  Howard  on  the 
day  before,  and  without  waiting,  as  they  claim,  for  Howard's 
answer,  are,  to  say  the  least,  sufficient  to, justify  serious 
doubts  whether  Howard's  refusal  of  the  offer  of  May  25th  and 
his  notification  that  he,  himself,  was  negotiating  a  sale  had 
not  been  delivered  and  served  to  spur  plaintiffs  to  the  activity 
manifested. 

The  contract  having  been  signed  and  Gibbs'  check  for 
$100  received,  plaintiffs  telegraphed  Howard: 

**  Union,  Iowa,  May  26,  1910. 
**M.  C.  Howard,  Nampa,  Idaho, 

'*Have  contract  signed  and  deposit  twenty-four  thousand, 
Elza  Gibbs.    Letter  follows. 

''Anderson  &  Rowley." 

The  letter  referred  to,  in  the  telegram  was  as  follows : 

''Union,   Iowa,  May  26,   1910. 
*  *  Mr.  M.  C.  Howard,  Nampa,  Idaho, 

"Friend  Howard:  Referring  to  our  two  telegrams,  our 
first  offer  was  from  a  man  in  Grundy.  County.  Then  Elza 
Gibbs  offered  $150.00  per  acre  and  we  wired  you  again,  then 
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when  Gibbs  heard  of  the  Grundy  County  man,  he  came  back 
and  offered  us  $24,000.00  spot  cash  when  deed  and  abstract 
were  received. 

**As  your  agents,  authorized  by  your  letters  of  May  16th 
and  19th,  we  closed  a  sale  with  him  binding  him  by  contract 
and  took  a  deposit  to  secure  the  carrying  out  of  the  same. 

**  Please  send  deed,  made  out  to  Elza  Gibbs,  with  abstract 
and  assignment  of  lease  to  Citizen's  Bank  and  they  will  col- 
lect the  $24,000.00  for  you  and  deliver  deed  and  lease. 

**We  are  pleased  to  be  able  to  close  this,  all  cash,  for  you 
so  soon.  It  is  a  splendid  farm  and  there  are  not  many  others 
in  this  vicinity  that  we  could  do  this  with  so  quickly. 

**  Yours  truly, 

"Anderson  &  Rowley." 

At  once,  upon  receipt  of  this  telegram  and  before  the 
arrival  of  plaintiff's  letter,  Howard  wired  an  answer,  calling 
attention  to  the  fact  that  he  had  reserved  the  right  to  sell 
the  land  himself,  and  denying  plaintiffs'  agency  in  the  matter. 
Thereafter,  plaintiffs  instituted  this  action,  basing  their  claim 
of  agency  upon  the  correspondence  between  the  parties  and 
their  alleged  right  to  commissions  upon  the  written  contract 
negotiated  by  them  with  Gibbs. 

That  plaintiffs  were  at  one  time  the  agents  of  Howard  for 
the  purposes  quite  clearly  stated  in  the  correspondence  is  to 
be  admitted;  and,  if  the  contract  of  sale  made  by  them  was 
within  the  scope  of  the  agency  so  created,  and  made  before 

IK 

that  agency  was  revoked,  they  were  undoubtedly  entitled  to 
recover.  We  think,  however,  that  it  is  perfectly  clear  that 
the  case  made  by  them  on  the  trial  fails  to  sustain  their  claim 
in  this  respect.  The  authority  given  them  was  to  sell  for  cash 
at  the  lump  sum  of  $24,000,  and  not  at  any 

2.  Bkokbbs:  com-         .  r«i       i       •»  ,  . 

xniss^n:  when    pncc  per  acre.     The  land  was  then  m  pos- 

brScer  resale       scssiou  of  a  tenant,  and  possession  could  not  be 

by  owner.  given  for  nearly  a  year  in  the  future,  and  of 

this  the  agents  were  notified.    The  agents,  as  was,  of  course. 
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entirely  proper,  reported  first  the  offer  of  one  customer  to 
buy  at  a  price  per  acre  payable  in  installments,  but  there  is 
no  pretense  that  Howard  was  under  any  obligation  to  accept 
it.  This  was  soon  withdrawn,  and  another  offer  by  another 
purchaser  forwarded  by  telegraph,  to  buy  the  land  *'at  $150 
per  acre  cash,  possession  now."  This,  too,  was  manifestly 
not  authorized.  At  once,  and  by  wire,  Howard  refused  the 
offer  and  informed  plaintiffs  that  he  was  himself  making  a 
sale  of  the  land.  'Plaintiffs  had  asked  him  to  wire  his  answer, 
which  he  did  promptly;  and  he  had  a  right  to  assume  that 
they  would  wait  a  reasonable  time  to  receive  it  before  taking 
further  steps  in  the  matter.  After  thus  sending  them  a  refusal 
of  the  offer  and  notifying  them  that  he  was  exercising  his 
reserved  right  to  sell  the  land  himself,  but  possibly  before 
receipt  of  his  telegram  by  plaintiffs,  they  telegraphed  again, 
saying,  ''Have  contract  signed  and  deposit  $24,000.  Elza 
Gibbs.  Letter  follows."  Of  the  contents  of  this  letter, 
Howard  could  have  no  information  for  the  period  of  at  least 
two  or  three  days,  required  for  its  transmission  through  the 
mails.  Comparing  this  telegram  to  him  with  fhe  one  preced- 
ing it,  he  could  reach  no  other  conclusion  than  that  a  contract 
had  been  made  by  plaintiffs  on  the  terms  of  the  prior  dispatch, 
**$150  per  acre,  possession  now";  and,  without  waiting  for 
the  letter,  he  at  once  repudiated  it  and  proceeded  to  close  the 
sale  which  he  himself  had  made.  When  the  letter  did  arrive, 
it  contained  no  copy  of  the  contract,  nor  did  it  inform  him  of 
a  single  provision  which  the  contract  contained,  except  that 
it  provided  for  a  sale  of  the  land  for  ''$24,000  spot  cash  when 
deed  and  abstract  were  received". 

Now  there  is  no  better  settled  rule  in  the  law  of  this  state 

than  that  an  agency  to  sell  land  (without  other  qualifying 

provision)  confers  no  authority  to  sell  except  for  cash.    Nor 

can  such  agent  bind  his  principal  by  a  con- 

Jhom^^cioi.     tract  requiring  him  to  carry  out  or  perform 

ffiln*  owner'B     ^^  terms  elsewhere  than  at  his  own  home  or 

residence.  place  of  business,  even  though  it  may  be  in  a 
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distant  state.  And  although  the  contract  be  clearly  within 
the  agent's  authority  as  to  price  and  time  of  payment,  yet  if 
the  agent  assumes  authority  to  insist  on  provisions  not  con^ 
templated  by  the  agreement  of  agency — as,  for  example,  that 
the  seller  shall  send  his  deed  to  a  certain  bank  for  delivery, 
or  that  the  purchase  money  shall  be  paid  at  some  named  bank 
or  office  in  the  vicinity  of  the  land  or  the  place  where  the 
contract  is  made  or  elsewhere  than  at  the  seller's  place  of 
residence  or  business,  or  that  payment  be  conditioned  upon 
the  seller's  delivery  of  an  abstract  of  title  which  shall  be  found 
sufficient  by  some  third  person, — such  added  provision  vitiates 
the  entire  contract,  and,  unless  ratified  or  approved,  the  agent 
cannot  recover  commissions  upon  any  sale  so  made  or  at- 
tempted. Sawyer  v,  Brossart,  67  Iowa  678 ;  MilUgan  v.  Owen, 
123  Iowa  285;  Balkema  v,  Searle,  116  Iowa  374;  Hunt  v. 
Tuttle,  133  Iowa  647;  Knox  v.  McMurray,  159  Iowa  171; 
Staten  v.  Hammer,  121  Iowa  499 ;  Wanless  v.  McCandless,  38 
Iowa  20. 

The  legal  propositions  advanced  by  appellee's  counsel, 

that  plaintiff  may  recover  if  his  agency  be  proved  and  he  is 

shown  to  have  performed  the  service  therein  contemplated, 

and  that  a  real  estate  agent's  commission  is 

4.  Brokers:  au- 

mSnt^  to  inr^'  ^^^^^^  when  he  provides  a  purchaser  ready, 
nish  abstract  billing  and  able  to  buy  on  the  authorized 
terms,  are  indisputable;  but  the  trouble  with  plaintiffs'  case 
is  that  they  not  only  fail  to  show  an  execution  of  their  agency 
according  to  its  terms,  but  the  contract  of  sale  pro- 
cured by  them,  for  which  they  demand  commission,  shows, 
upon  its  face,  when  compared  with  the  correspondence  be- 
tween the  parties,  that  plaintiffs  exceeded  their  authority  as 
agents  or  brokers,  and  Howard  was  under  no  obligation  to 
approve  or  ratify  it.  For  example,  passing  the  doubtful  ques- 
tion whether  plaintiffs  had  any  authority  to  enter  into  a  writ- 
ten contract  in  Howard's  name  (see  Holmes  v.  Bedhead,  104 
Iowa  399;  Balkema  v.  Searle,  116  Iowa  374;  Keim  v.  O'Beilly, 
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54  N.  J.  Eq.  418 ;  Brandrup  v.  BrMen  (N.  D.),  92  N.  W.  453 ; 
also  cases  compiled  in  8  Am.  &  Eng.  An.  Cases  851),  the  ex- 
ceeding of  authority  is  manifest  in  the  provision  which  pur- 
ports to  require  Howard  to  furnish  an  abstract  of  title  which 
shall  be  approved  by  the  purchaser's  attorney,  before  the  pur- 
chase money  is  paid.  That  an  agency  to  sell  land  carries  with 
it  no  implied  authority  to  bind  the  owner  to  furnish  an 
abstract  of  title  has  been  decided  so  often  by  this  court  that 
the  question  is  not  open  to  argument.  It  is  possible,  in  the  case 
at  bar,  that  Howard's  statement  in  one  of  his  letters  that  he 
**has  a  first  class  abstract"  might,  with  some  effort,  be  con- 
strued into  an  expression  of  his  willingness  to  furnish  it  to  a 
purchaser;  but  by  no  allowable  stretch  of  the  power  of  judicial 
construction  can  it  be  construed  into  a  grant  of  authority 
to  plaintiffs  to  bind  him  to  furnish  an  abstract  which  shall 
have  the  approval  of  the  purchaser's  attorney.  See  Hunt  v. 
Tuttle,  133  Iowa  647. 

Again,  it  is  well  settled  that  an  agency  to  sell  lands 

implies  no  authority  in  the  agent  to  agr^^e  for  his  principal 

that  the  deed  shall  be  delivered  or  that  the  purchase  money 

may  be  paid  elsewhere  than  at  the  seller's 

B.  Bbokkrs:  au-  -  .  ,  ,       . 

thority:  cios-      placc  of  residence  or  business;  yet  m  this 

Ing  sale  at  '^  '    " 

8San^  owner's      ^*^^»  Howard  was  called  upon  by  the  plaintiffs 
residence.  ^^  g^j^^  j^jg  j^^^  ^^  ^  heuok  in  a  distant  state, 

to  be  delivered  on  payment  of  the  purchase  money  to  the 
bank,  thus  requiring  him  to  assume  the  expense  and  all  risk 
of  loss  in  its  transmission.  This  very  materially  exceeded 
the  agent's  authority.  The  same  may  be  said  of  the  require- 
^  „  ment  that  plaintiff  assign  the  lease  which  was 

6.  Bbokkrs:  au-  ^  ® 

ment^^  ^t?^'  outstanding  and  unexpired.     No  demand  is 

standing  lease,    pleaded  or  provcd  to  have  been  made  upoft 

Howard  at  Nampa,  Idaho,  for  the  delivery  of  the  deed,  nor 

is  it  claimed  or  shown  that  payment  of  the  purchase  money 

was  ever  offered  or  tendered  to  him  there  or  elsewhere. 

Still  again,  it  is  conceded  that  plaintiffs  had  no  authority 
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to  sell  except  for  cash,  and,  unless  we  are  to  overturn  the 
authority  of  our  precedents,  a  sale  for  $100  cash  in  hand  and 
withholding  payment  of  the  remainder  until 
^*  §forUy*f**  *""  <^l6«d  a^d  satisfactory  abstract  should  be  de- 
"caah '  sale.  livered  is  not  a  cash  sale.  The  case  of  Gilbert 
V,  Baxter,  71  Iowa  327,  which  is  very  similar  in  all  essential 
respects  to  the  instant  case,  is  directly  in  point.  There,  the 
authority  to  the  agent  was  to  sell  for  cash,  and  he  entered 
into  a  contract  with  a  purchaser  to  sell  upon  payment  of  $500, 
cash  in  hand,  the  remainder  to  be  paid  on  delivery  of  a  good 
and  sufficient  deed  and  abstract  of  title  showing  perfect  title 
in  the  grantor.  Concerning  the  situation  thus  presented,  we 
there  held  that,  even  if  it  should  be  conceded  that,  by  usage 
or  custom,  the  seller  is  required  to  furnish  an  abstract  of  title 
**yet  it  does  not  follow  that  the  agent,  whose  authority  was 
to  sell  for  cash,  had  authority  to  bind  his  principal  by  an 
agreement  containing  a  provision  for  payment  when  an  ab- 
stract should  be  furnished  showing  perfect  title  in  him.  The 
contract  was  not  for  the  absolute  sale  of  the  property ;  for  it 
is  at  least  doubtful  whether  the  buyer  could  be  compelled  to 
consummate  the  purchase,  if,  upon  an  inspection  of  the 
abstract,  it  should  appear  that  the  title  to  any  of  the  property 
was  defective.  Neither  was  it  a  sale  for  cash ;  for,  by  the  terms 
of  the  contract,  the  payment  was  dependent  on  the  furnishing 
of  an  abstract  showing  *  perfect  title  in  the  grantor'."  This 
quotation  applies  with  great  aptness  to  the  admitted  facts  in 
this  case. 

It  follows,  we  think,  that  the  district  court  erred  not  only 
in  directing  a  verdict  in  favor  of  the  plaintiffs,  but  also  in 
overruling  the  motion  for  a  directed  verdict  in  favor  of  the 
appellant.  There  is  no  dispute  whatever  as  to  any  of  the 
essential  facts,  and  the  issue  presented  is  clearly  one  of  law. 

There  are  still  other  questions  suggested  by  the  record, — 
for  example,  whether  the  requirement  in  the  written  contract 
that  Howard  should  make  conveyance  by  warranty  deed  was 
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not  in  excess  of  the  agent's  authority  (see  Garcelon  v.  Tihhetts, 
84  Me.,  148,  and  cases  there  cited) ;  but,  in 

8.  Bkokers:  au-         .  -  i      .  ^         i  -i 

thority:  naked    vicw  01  our  conclusions  already  announced, 

authority  to  , 

forJaJranty"     ^^  ^®  Unnecessary  to  pass  upon  them.     None 
^•®^  of  the  points  to  which  we  have  adverted  is 

to  be  avoided  by  saying  that  defendant  did  not  raise  these 
specific  objections.  That  there  are  occasions  where  an  excess 
of  authority  by  an  agent  will  be  decreed 
*'  uSl?tyf  rev?^  waived  by  the  principal's  failure  to  object 
co^ututiinl  will  be  conceded,  but  this  case  does  not  fall 
revoca  on.  within  that  rule;  for  it  will  be  seen  by  the 
correspondence  that,  in  responding  to  plaintiff's  telegram  of' 
May  26,  1910,  reporting  Gibbs'  offer  of  "$150  per  acre,  pos- 
session now",  Howard  at  once  replied,  refusing  to  approve 
such  a  sale,  as  he  had  the  undoubted  right  to  do,  and,  in  the 
same  communication,  advised  them  that  he  was  himself  nego- 
tiating a  sale.  This,  as  a  matter  of  law,  terminated  the  plain- 
tiff's agency,  and  Howard  was  thereafter  under  no  obligation 
to  assign  any  other  reason  for  refusing  to  recognize  their  con- 
tracts made  in  his  name.  Moreover,  at  the  time  when  he  sent 
the  final  telegram  on  May  26th,  denying  their  agency  in  the 
sale  which  had  been  made,  he  had  no  knowledge  that  plaintiffs 
had  undertaken  to  bind  him  by  the  extraordinary  contract 
provisions  to  which  we  have  referred.  In  this  respect,  the 
case  is  again  in  line  with  the  decision  in  Gilbert  v.  Baxter, 
supra,  where  it  is  said  that  the  owners  of  the  land,  in  proceed- 
ing upon  the  theory  that  they  had  not  employed  the  agent  to 
bind  them  by  such  contract,  did  not  waive  the  right  to  make 
the  objection  that  he  had  exceeded  his  powers  when  that  fact 
came  to  their  knowledge.  It  was  enough,  in  our  judgment, 
that  Howard  did  object  to  the  attempt  of  the  plaintiffs  to  bind 
him  by  the  contract  of  sale  they  had  made,  and  did  deny  their 
authority  in  the  premises. 


Vol.  173  Ia.--2 
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For  reasons  stated,  the  judgment  below  is  reversed  and 
cause  remanded  for  further  proceedings  in  harmony  with 
this  opinion. — Reversed. 

Deemer,  C.  J.,  Ladd,  Gaynor,  Preston,  and  Salinger, 
JJ.,  concur. 


Robert  S.  Barr,  Appellee,  v.  W.  W.  Cardell,  Appellant. 

ELECTIONS:    Blgbt  of  Snfltage— Begolation—- Oonlining  Elector  to 

1  Official  BaUot— Wilting  In  Name  of  Candidate.  A  qualified  elector 
has  the  constitutional  right  to  freely  vote  for  whom  he  pleases. 
This  right  cannot  be  taken  away  or  abridged  by  a  statutory  pro- 
vision that,  in  voting,  he  shall  choose  between  the  candidates 
whose  names  are  printed  on  the  official  ballot.  It  follows  that  the 
voter  has  the  right  to  write  or  paste  upon  his  baUot  the  name 
of  any  person  for  whom  he  desires  to  vote,  (Sec  2,  Art.  1,  and 
Sees.  1,  6,  Art.  2',  Const.) 

CONSTrrUTIONAL  LAW:    Constractlon,  Etc— SUtates  FadUtotlng 

2  Elective  Franchise — Snstaining  Statitte.  The  following  princi- 
ples of  constitutional  construction  are  recognized: 

1.  Statutes  calculated  to  facilitate  and  secure,  rather  than  sub- 
vert or  impede  the  elective  franchise,  are  quite  generally  upheld. 

2.  The  courts  lean  toward  that  construction  of  statutes  which 
is  in  harmony  with,  rather  than  antagonistic  to,  the  Constitution. 

ELECTIONS:    Non-Paitlsan  Jodidal  Act— Validity— Elector's  Free- 

3  dom  of  Choice.  Chapter  2-B,  Code  Sup.,  1913,  known  as  the 
Non-partisan  Judicial  Act,  contains  no  attempt  to  restrict  the 
elector  in  his  right  to  vote  at  the  general  election  for  whomsoever 
he  pleases,  regardless  of  the  names  of  the  candidates  printed  on  the 
official  ballot 

ELECTIONS:      Non-Partisan   Jtidlcial   Act — Constmctlon — ''Candl- 

4  dates  on  Such  Judicial  Ticket".  The  provision  of  Sec.  1087-b3, 
Code  Sup.,  1913  (being  part  of  the  Non-partisan  Judicial  Act), 
that  "The  candidate  or  candidates  on  such  judicial  ticket  receiv- 
ing, the  highest  number  of  votes  shall  be  considered  elected'* 
refers  not  alone  to  those  candidates  whose  names  are  printed  on 
the  ticket,  by  virtue  of  a  prior  nomination  by  primary  election, 
but  to  those  whose  names  are  written  or  pasted  upon  the  ballot 
by  the  elector  at  the  time  of  voting  at  the  general  election. 

JUDGES:      Qnaliflcatlons — "Practicing    Attorney*'.     One  who  has 

5  been  duly  admitted  to  practice  law  and  holds  himself  out  to  the 
public  as  an  attorney  at  law  and  is  rendering  such  service  as  comes 
to  him  in  a  professional  way  is  a  "practicing  attorney",  within 
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the  meaning  of  Sec.  257,  Code,  1807,  providing  the  qualifications  of 
judges  of  the  superior  courts.  The  extent  of  "  practice "  is  not 
determinative. 

Appeal  from  Dallas  District  Court, — Lorin  N.  Hays,  Judge. 

Thursday,  December  16,  1915. 

This  is  a  contest  to  ascertain  who  was  elected  superior 
judge  by  the  voters  in  the  city  of  Perry,  November  3,  1914. 
Bobert  S.  Barr  was  the  only  candidate  for  nomination  at  the 
primary  in  June  preceding  and,  of  course,  was  duly  nominated 
and  his  name  printed  in  the  non-partisan  judicial  ticket  on 
the  ballot  used  at  the  election.  He  received  214  votes.  The 
name  of  W.  W.  Cardell  was  written  in  such  ticket  by  the 
electors,  and  in  that  way  440  ballots  were  cast  for  him. 
Oardell  was  declared  by  the  board  of  supervisors,  acting  as 
canvassers,  to  have  been  elected.  Barr  filed  with  the  county 
auditor  his  statement  of  intention  to  contest,  and  a  court  was 
organized,  as  provided  by  Sec.  1201  of  the  Code,  for  the  trial 
of  contested  county  elections.  The  grounds  of  contest  were: 
(1)  that  the  incumbent  was  not  a  practicing  attorney  at  law 
at  the  time  of  said  election ;  and  (2)  that  he  was  not  nominated 
at  the  primary  election,  and,  for  this  reason,  was  not  eligible, 
and  votes  cast  for  him  by  writing  in  his  name  might  not  be 
counted.  The  incumbent  challenged  the  jurisdiction  of  the 
court  of  contest,  for  that,  as  was  alleged,  the  office  of  superior 
judge  is  not  a  county  office;  and  he  also  asserted  that  Barr 
was  not  a  resident  of  Perry.  The  incumbent,  Cardell,  was 
held  to  have  been  elected  and  the  cause  carried  to  the  district 
court.  It  decided  in  favor  of  the  contestant,  Barr,  and  Car- 
dell has  appealed  to  this  court. — Reversed. 

John  B.  White,  Harry  Wifvat,  Parsons  &  Mills  and 
Dugan  cfc  Dugan,  for  appellant. 

11.  0.  Giddings  and  E.  J.  Kelly,  for  appellee. 

Ladd,  J. — At  the  general  election  of  1914,  Robert  S.  Barr 
was  candidate  for  the  ofBce  of  superior  judge  in  the  city  of 
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Perry  and,  as  he  had  been  nominated  at  the  preceding  pri- 
mary, his  name  was  printed  on  the  non-partisan  judicial  ticket. 
He  received  214  votes.  W.  W.  Cardell  had  not  been  nomi- 
nated, but  many  electors  wrote  his  name  on  the  ballot,  and  in 
this  way  he  received  440  votes.  Barr  contends  that,  even  on 
this  showing,  Cardell  is  not  entitled  to  the  office ;  for  that  only 
those  nominated  at  the  primary  are  eligible  to  election,  and 
relies  on  Chapter  2-B  of  Title  VI  of  the  Code  Supplement, 
1913.  Cardell  insists  that  such  a  construction  would  render 
the  act  unconstitutional  and,  for  this  reason,  should  be  avoided 
if  it  will  bear  a  construction  such  as  will  permit  electors  to 
insert  names  of  persons  of  their  choice.  Sec.  1087-b  thereof 
provides: 

**That  from  and  after  the  passage  of  this  act,  all  candi- 
dates for  the  office  of  judge  of  the  supreme,  district  aid 
superior  court,  in  the  state  of  Iowa,  shall  be  nominated  at  the 
regular  primary  election,  and  elected  at  the  general  election 
in  November,  in  the  manner  hereinafter  provided." 

The  section  following  prescribes  how  persons  may  become 
candidates  for  supreme,  district  or  superior  judge  at  the  pri- 
mary and  declares  that  a  person  desiring  to  become  a  candidate 
for  the  office  of  superior  judge  shall  file  in  the  office  of  the 
auditor  of  the  county  in  which  the  court  is  located  a  petition 
to  that  effect,  signed  by  250  qualified  electors  of  the  munici- 
pality in  which  said  court  has  been  established. 

Sec.  1087-b2  directs  that  the  ticket  entitled  "non-partisan 
judicial  ticket'*  be  printed  on  the  ballots  of  each  political 
party  without  party  designation,  and  some  other  matters  not 
relevant  to  the  issue. 

**Sec.  1087-b3.  At  the  general  election  in  November  there 
shall  be  placed  on  the  ballots  a  separate  ticket  entitled  'non- 
partisan judicial  ticket',  upon  which  shall  be  placed  the  names 
of  the  candidates  nominated  for  judges  of  the  supreme  court, 
district,  or  superior  courts  in  the  state,  and  in  the  several  dis- 
tricts and  cities  who  have  been  nominated  as  herein  provided. 
The  names  of  all  candidates  shall  be  placed  on  said  ticket  and 
in  the  same  order  as  far  as  possible  as  other  candidates  and 
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with  the  same  provisions  with  reference  to  alphabetical  rota- 
tion and  the  number  of  candidates  for  each  office  to  which  the 
elector  is  entitled  to  vote.  The  candidate  or  candidates  on 
such  judicial  ticket  receiving  the  highest  number  of  votes 
shall  be  considered  elected." 

'*Sec.  ]087-b4.  The  method  of  withdrawal,  filling  vacan- 
cies, conducting  such  primary  and  general  elections,  of  prepa- 
ration of  the  ballot,  of  canvassing  the  vote,  of  announcing 
the  result,  of  recounting  the  ballot,  of  publishing  notice  of 
nomination  and  election,  and  the  penalty  for  the  illegal  voting, 
misconduct  of  the  election  officials,  and  the  making  of  the 
sworn  return  of  nomination  and  election  expenses,  shall,  so 
far  as  applicable,  be  the  same  as  now  provided  for  the  regular 
primary  and  general  election  laws  of  Iowa." 

The  last  section  thereof  repeals  all  acts  or  parts  of  acts 
inconsistent  therewith. 

I.  The  manifest  design  of  the  legislature  was  to  eliminate 
all  considerations  of  partisanship  in  the  selection  of  candi- 
dates for  the  office  of  judge  at  the  primary  and  the  subse- 
quent election.  To  effect  this  purpose,  the 
1-  ^Sf^JS*^^*  ticket  is  designated  '* non-partisan"  and  the 
laSS^nf^con-*^'  names  placed  on  the  ticket  without  party 
to  o*^ciarbaf-  designation,  and  even  the  ticket  is  placed  by 
in  name  of  itsclf  on  the  ballot.  The  word  ''ticket"  has 
""'•"**"  no  well-defined  meaning,  there  being  many 

varieties ;  but  as  here  used,  it  evidently  has  reference  to  the  list 
of  candidates  for  nomination  to  the  office  of  judge,  at  the  pri- 
mary, and  thereafter,  to  those  nominated  to  be  submitted  to 
the  voters  at  the  general  election.  These  tickets  are  to  be 
printed  on  the  respective  ballots,  such  as  provided  by  the  pri- 
mary and  election  laws.  The  several  provisions  relate  to  the 
nomination  of  candidates,  the  printing' of  the  ticket  and  the 
like,  but  have  no  reference  to  the  exercise  of  the  right  of 
franchise  by  the  elector.  Neither  the  method  to  be  pursued  nor 
the  object  to  be  attained  is  necessarily  inconsistent  with  un- 
limited freedom  on  his  part  in  the  selection  of  those  for  whorn 
he  will  vote.     Our  Constitution  declares  that  '*A11  elections 
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by  the  people  shall  be  by  ballot."  How  this  ballot  shall  be 
prepared  and  cast  and  all  matters  relative  to  the  manner  and 
place  of  elections  are  left  to  legislative  regulation.  The 
problem  always  is  how  best  to  conserve  the  purposes  of  popular 
government.  The  objects  exacting  most  attention  are  the 
exclusion  of  unqualified  persons  and  shielding  the  elector  from 
the  influences  of  coercion  and  corruption.  So  long  as  the 
statutes  enacted  are  calculated  to  facilitate 

2.  CoNSTiru-  ,  ,         ,  ,  .  ,      , 

TioNAL  K^w:       and  secure,  rather  than  subvert  or  impede  the 

conBtructlon,  '  *^ 

farfiidung*^  right  to  vote,  they  are  quite  generally  up- 
SSersuSffin.  held.  State  v.  Black,  (N.  J.)  16  L.  R.  A.  769; 
ing  statute.  ^^^^  ^  Tucker,  (Mass.)  29  L.  R.  A.  668.  Such 
statutes,  in  so  far  as  tending  to  limit  the  elector  in  exercising 
the  right  of  franchise,  are  to  be  construed  liberally  in  his 
favor.  Salcido  v,  Roberts,  (Cal.)  67  Pac.  1077;  Eckerson  v. 
City  of  Des  Moines,  137  Iowa  452.  And,  too,  courts  lean 
toward  that  construction  of  statutes  which  is  in  harmony  with 
rather  than  antagonistic  to  the  Constitution.  Rowley  v.  Clarke, 
162  Iowa  732.  To  deny  the  elector  the  right  to  vote  for  any 
other  than  names  printed  on  the  ballot  would  be,  according  to 
the  weight  of  authority,  inconsistent  with  that  freedom  of 
choice  accorded  him  by  the  Constitution.  Sec.  2  of  Article 
1  thereof  declares  that  "all  political  power  is  inherent  in  the 
people."  This  is  tantamount  to  saying  that  such  power  exists 
in  those  who,  under  the  Constitution,  are  privileged  to  exercise 
the  elective  franchise.  Cooley,  Constitutional  Limitations 
.  (7th  Ed.)  p.  57.  Certain  classes  are  excluded  from  such  privi- 
lege,  in  prescribing  the  qualifications  of  those  who  may  exer- 
cise it.  Concerning  the  propriety  of  these  qualifications, 
differences  of  opinion  may  exist.  That  qualifications  of  some 
kind,  definite  in  terms  and  easy  of  application,  should  be 
required,  all  agree.  The  aim  generally  in  accomplishing  this 
has  been  not  to  limit  the  right  of  suffrage  to  the  wisest  or 
purest  or  best  educated  or  to  those  with  property,  but  to  extend 
it  to  the  ignorant  as  well  as  to  the  learned,  the  poor  as  well  as 
the  rich,  irrespective  of  character,  to  the  end  that  all  shall 
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participate  in  governing ;  and  this  on  the  broad  principle  that 
**the  best  government  for  mankind  is  not  the  government 
which  the  wisest  and  best  would  select,  but  which  the  average 
man  would  select." 

Sec.  1  of  Article  2  provides  that  **  Every  male  citizen  of 
the  United  States,  of  the  age  of  21  years,  who  shall  have  been 
a  residence  of  this  state  six  months  next  preceding  the  election, 
and  of  the  county  in  which  he  claims  his  vote,  sixty  days,  shall 
be  entitled  to  vote  at  all  elections  which  are  now  or  hereafter 
may  be  authorized  by  law.'' 

These  qualifications  may  not  be  modified  by  the  legisla- 
ture, but  are  alone  determinative  of  the  right  of  suifrage. 
Coggeshall  v.  City  of  Des  Moines,  138  Iowa  730.  And  the  prin- 
ciple is  fundamental  that,  unless  otherwise  specially  provided, 
none  but  qualified  electors  can  hold  elective  offices.  State  v. 
Van  Beek,  87  Iowa  569. 

Upon  the  qualified  electors,  then,  is  conferred  all  political 
power,  and  this  must  be  exercised  through  the  ballot.  If  the 
electors  are  to  exercise  such  power,  if  their  will  is  to  be 
expressed  and  effective,  the  ballot  must  be  free  and  unham- 
pered; otherwise,  the  legislature  may,  by  restrictions  as  to 
candidates  for  office  or  methods  of  nomination,  deprive  the 
electors  of  exercising  the  political  power  declared  to  be  inher- 
ent in  the  people.  Any  limitation  of  their  right  to  vote  for  any 
person  eligible  to  office  for  such  office  would  be  inconsistent 
with  that  governmental  power  conferred  upon  the  electors. 
Says  Judge  McCrary,  in  his  work  on  Elections  (4th  Ed.), 
Sec.  700: 

**The  statutes  of  most  of  the  states  expressly  permit  the 
voter  to  cast  his  ballot  for  the  person  of  his  choice  for  office, 
whether  the  name  of  the  person  he  desires  to  vote  for  appears 
upon  the  printed  ballot  or  not.  Statutes  which  deny  the 
voter  this  privilege  are  in  conflict  with  the  constitutional 
provision  guaranteeing  the  right  of  suffrage  to  every  citizen 
possessing  the  requisite  qualifications,  and  are  void.  Legis- 
latures may  provide  for  the  printing  of  an  official  ballot  and 
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prohibit  the  use  of  any  other,  but  they  cannot  restrict  the 
elector  in  his  choice  of  candidates,  nor  prohibit  him  from 
voting  for  any  other  than  those  whose  names  appear  on  the 
official  ballot." 

The  same  thought  is  expressed  in  10  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  587,  after  discussing  provisions  for  nominat- 
ing candidates  under  the  Australian  ballot  system : 

**Thus  they  are  not  unconstitutional,  because  they  pro- 
vide for  legal  nominations,  and  require  them  to  be  made  in 
a  certain  way  in  order  to  entitle  a  candidate  to  have  his  name 
printed  on  the  official  ballot,  provided  the  voter  is  allowed  by 
writing  on  the  ballot  to  vote  for  others  than  those  nominated, 
if  he  sees  fit.  But,  as  the  Constitutions  guarantee  to  voters 
the  right  to  vote  for  whom  they  please,  a  law  restricting  the 
right  to  vote  to  those  candidates  whose  names  appear  on  the 
official  ballot  is  to  that  extent  unconstitutional." 

Cooley,  in  his  work  on  Constitutional  Limitations  (7th 
Ed.) I  page  912,  says: 

**The  system  of  ballot  voting  rests  upon  the  idea  that 
every  elector  is  to  be  entirely  at  liberty  to  vote  for  whom  he 
pleases  and  with  what  party  he  pleases,  and  that  no  one  is  to 
have  the  right  or  be  in  position  to  question  his  independent 
action,  either  then  or  at  any  subsequent  time." 

The  question  was  before  the  Supreme  Court  of  Florida, 
in  State  v.  Dillon,  32  Fla.  545,  579  (14  So.  383),  where  that 
court  declared: 

**  'The  distinguishing  theory  of  the  ballot  system  is  that 
every  voter  shall  be  permitted  to  vote  for  whom  he  pleases  and 
that  no  one  else  shall  be  in  a  position  to  know  for  whom  he 
has  voted  or  shall  know,  unless  the  voter  shall  of  his  own  free 
will  inform  him.'  There  is  no  doubt  in  our  minds  about  the 
right  of  the  legislature  to  prescribe  an  official  ballot  and  to 
prohibit  the  use  of  any  other;  and  the  provisions  of  the  act 
in  reference  to  printing  the  names  of  candidates  regularly 
nominated  by  a  convention,  mass  meeting  or  primary  elec- 
tion, or  who  run  as  independents,  are  valid.    But  the  legis- 
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lature  cannot,  in  our  judgment,  restrict  an  elector  to  voting 
for  some  one  of  the  candidates  whose  names  have  be^n  printed 
upon  the  official  ballot.  He  must  be  left  free  to  vote  for  whom 
he  pleases  and  the  Constitution  has  guaranteed  to  him  this 
right.  If  the  legislature  can  restrict  the  voter  to  some  candi- 
date whose  name  is  printed  on  the  official  ballot,  then  it  may 
prescribe  such  regulations  for  getting  the  names  of  candi- 
dates on  the  ballot  as  will  completely  destroy  the  liberty  of 
choice." 

Again,  in  Sanner  v.  Patton,  155  111.  553,  563  (40  N.  E. 
290) : 

''It  is  also  said  that  ample  provision  has  been  made  in 
the  act  whereby  candidates  may  be  nominated,  and  thus  be 
entitled  to  have  their  names  placed  on  the  ticket,  and  that  it  is 
the  intention  of  the  act  that  no  vote  should  be  cast  for  a  person 
who  was  not  nominated.  If  suc|i  was  the  intention,  why  did 
not  the  legislature  say  so,  and  why  did  it  say  directly  the  con- 
trary }  What,  it  may  be  asked,  is  there  so  sacred  in  the  nomina- 
tion of  a  candidate  for  office  by  a  political  caucus  that  a  voter 
should  be  compelled  to  vote  for  a  nominee  of  the  caucus  or  else 
be  deprived  of  the  elective  franchise  ?  .  .  .  The  legislature 
does  not  possess  the  power  to  take  away  from  a  resident  citi- 
zen the  right  of  suffrage  unless  he  has  been  convicted  of  an 
infamous  crime.  Nor  can  the  legislature  do  indirectly  what 
they  cannot  do  directly ;  and  yet,  if  the  construction  contended 
for  by  appellee  be  the  correct  one,  the  voter  is  deprived  of  the 
constitutional  right  of  suffrage.  He  is  deprived  of  the  right  of 
exercising  his  own  choice,  and  when  this  right  is  taken  away, 
rhere  is  nothing  left  worthy  of  the  name  of  the  right  of  suf- 
frage— the  boasted  free  ballot  becomes  a  delusion." 

In  Bowers  v.  Smith,  111  Mo.  45,  52,  the  Supreme  Court 
of  Missouri  thus  expressed  itself  on  the  subject : 

"By  our  Constitution,  general  elections  are  held  at  cer- 
tain fixed  dfttes,  and  the  right  of  suffrage  is  expressly  secured 
to  every  citizen  possessing  the  requisite  qualifications.  .  .  . 
The  new  ballot  law  cannot  properly  be  construed  to  abridge 
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the  right  of  voters  to  name  their  public  servants  at  such  elec- 
tions, or  to  limit  the  range  of  choice  (for  constitutional  ofSces) 
to  persons  nominated  in  the  modes  prescribed  by  it.  Nomina- 
tions under  it  entitle  the  nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense,  but  the  Missouri  voter  is 
still  at  liberty  to  write  on  his  ballot  other  names  than  those 
which  may  be  printed  there." 

See  People  v.  Shaw,  133  N.  Y.  493,  497  (31  N.  E.  512), 
where  the  court  said : 

"But  that  it  was  in  no  wise  intended  to  prevent  the  voter 
to  vote  for  any  candidate  whom  he  chose  is  evident  from  the 
further  provisions  of  the  law  that  'the  voter  may  write  or 
paste  upon  his  ballot  the  name  of  any  person  for  whom  he 
desires  to  vote  for  any  office.'  Indeed,  to  hold  otherwise 
would  be  to  disfranchise,  or  to  disqualify,  the  citizen,  as  a 
voter  or  a  candidate,  and,  in  my  opinion,  to  affect  the  law 
quite  unnecessarily  with  the  taint  of  unconstitutionality  in 
such  respect!?." 

The  only  decision  directly  the  contrary  is  that  of  Cham- 
berlain  v.  Wood,  15  S.  D.  216  (91  Am.  St.  674;  56  L.  R.  A. 
187),  by  two  judges;  and  we  have  only  to  say  that  the  dis- 
senting opinion  by  Justice  Fuller  seems  to  us  the  more  per- 
suasive. The  majority  seem  to  have  followed  Commonwealth 
V,  Reeder,  171  Pa.  St.  505  (33  Atl.  67.)  There,'  a  court  con- 
sisting  of  seven  members  was  created  by  the  legislature,  but 
each  elector  was  restricted  to  voting  for  but  six  candidates  for 
the  seven  offices.  The  act  was  upheld  on  the  theory  that  this 
was  in  accord  with  legislative  construction  of  the  Constitution 
and  that  a  subsequent  constitutional  convention  had  not 
changed  the  fundamental  law  in  this  respect.  Williams,  J.,  in 
an  able  opinion,  dissented.  It  would  seem  that,  if  the  elector 
may  be  limited  to  voting  for  but  one  or  more  persons  for  a 
larger  number  of  offices,  he  might  be  denied  to  vote  for  candi- 
dates other  than  for  a  single  office.  The  Supreme  Courts  of 
Ohio  and  New  Jersey  reached  a  different  conclusion,  in  State 
V.  Constantine,  42  Ohio  437  (51  Am.  R.  833)  ;  and  McArdle  v. 
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Mayor  and  Aldermen  of  Jersey  City,  66  N.  J.  Law  590, 
591  (88  Am.  St.  496).  In  re  Opinion  of  Judges  of  the 
Supreme  Court  of  Rhode  Island  also  was  to  the  contrary  (41 
Atl.  1009).  The  learned  annotator  of  the  note  to  Chamberlain 
V,  Wood,  (S.  D.)  in  91  Am.  St.  674,  has  this  to  say  at  page 
688: 

^^The  foregoing  copious  extracts  from  the  decisions  in 
various  jurisdictions  leave  little  to  be  said  on  the  question  of 
the  right  of  electors  to  vote  for  a  candidate  whose  name  is  not 
printed  on  the  official  ballot.  On  principle,  nothing  can  be 
clearer  than  this  right,  and  nothing  can  be  more  subversive 
of  a  free  ballot  than  its  denial.  We  have  not  discovered  a 
single  authority,  save  the  principal  case  and  perhaps  Common- 
wealth V.  Beeder,  171  Pa.  St.  505  (33  Atl.  67),  that  intimates 
the  competency  of  the  legislature  to  deny  this  right.  And, 
as  before  pointed  out,  the  court  in  the  latter  case  misconceived 
the  law.  We  should  admire  the  courage  of  the  South  Dakota 
court  in  announcing  its  conclusion  in  the  face  of  the  decisions 
of  the  other  states,  if  it  were  defensible  on  principle.  But 
regarding  it,  as  we  do,  to  be  destructive  of  one  of  the  greatest 
institutions  yet  realized  in  the  evolution  of  society,  we  have  no 
hesitancy  in  denouncing  it  as  a  dangerous  precedent." 

If  the  constitutional  right  to  vote  at  all  elections  may  be 
whittled  away  by  denying  the  privilege  to  the  elector  of  voting 
for  persons  to  fill  all  the  elective  offices,  or  denying  him  the 
right  to  vote  for  anyone  other  than  those  whose  names  are  on 
the  ballot,  then  such  right  is  worth  no  more  than  the  legis- 
lature cares  to  make  of  it  and  nothing  is  acquired  under  the 
fundamental  law  through  the  provisions  relating  to  the  right 
of  suffrage.  Those  qualified  are  given  the  right  to  vote  at  all 
elections,  by  the  section  quoted,  not  for  persons  the  legislature 
directly  or  indirectly  Specifies,  but  according  to  their  own  free 
and  unrestricted  choice.  Only  by  the  free  and  untrammelled 
choice  can  the  electors  be  said  to  exercise  all  that  political 
power  which  is  declared  by  the  Constitution  to  be  inherent  in 
the  people.    We  reach  the  conclusion  that  any  limitation  of 
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the  right  of  the  elector  to  vote  for  whomsoever  he  chooses 
would  be  inconsistent  with  See.  1  of  Article  2  of  the  Consti- 
tution. The  point  having  been  fully  argued,  its  decision  is 
appropriate  and  persuasive  in  construing  the  act  under  con- 
sideration. See  Hunter  v.  Colfax  Consolidated  Coal  Co,,  de- 
cided at  the  present  session  (Nov.  24,  1915.  Petition  for 
rehearing  overruled  Apr.  6, 1916.) 

If,  then,  these  statutes  are  open  to  the  construction  that 

the  electors  are  not  limited  thereby,  in  voting  the  non-partisan 

judicial  ticket,  to  names  printed  on  the  ballot,  they  should 

be  so  construed.    Nowhere  is  the  elector  ex- 

nonpartisan        pressly  restricted  from  the  right  to  vote  for 

Judicial  act:         »  "  o 

eulcfor^s' free-  whomsoever  he  pleases.  True,  he  is  to  use 
dom  of  choice,  ^he  form  of  ballot  printed  as  prescribed,  but 
nothing  contained  in  the  chapter  relates  to  the  manner  of 
marking  or  depositing  the  ballot, .  except  that  part  of  Sec. 
1087-b4  saying  that  '*the  method  ...  of  preparation  of 
the  ballot,  of  canvassing  the  vote  .  .  .  shall,  so  far  as 
applicable,  be  the  same  as  now  provided  for  the  regular  pri- 
mary and  general  election  laws  of  Iowa." 

The  preparation  of  the  form  of  the  ticket  is  covered  by 
previous  sections,'  so  that  the  words  ''preparation  of  the  bal- 
lot", as  here  found,  may  well  be  construed  to  have  reference 
to  the  preparation  thereof  by  the  voter  before  depositing  it. 
The  manner  of  doing  this  is  prescribed  by  Sec.  1119  of  the 
Code  Supplement,  1913 : 

**Upon  retiring  to  the  voting  booth,  the  voter  shall  pre- 
pare his  ballot  by  placing  a  cross  in  the  square  opposite  the 
name  of  each  candidate  for  whom  he  desires  to  vote.  The 
voter  may  also  insert  in  writing,  in  the  proper  place,  the  name 
of  any  person  for  whom  he  desires  to  vote,  making  a  cross 
opposite  thereto.  The  writing  of  such  name  without  making  a 
cross  opposite  thereto,  or  the  making  a  cross  opposite  such 
blank  without  writing  a  name  therein  shall  not  affect  the 
validity  of  his  vote." 

Some  reliance  seems  to  be  placed  on  the  first  section,  but 
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that  merely  specifies  the  object  of  the  act,  i.  e.,  the  nomina- 
tion and  election  of  candidates,  as  therein  provided. 

Sec.    1087-b3    prescribes   the   manner   of    printing    the 

tickets  and  declares  that  **the  candidate  or 

*'  SSSrtuSiju-    candidates  on  such  judicial  ticket  receiving 

SSJJu^tion:      the  highest  number  of  votes  shall  be  consid- 

"candidates  on  •■     i      .    ji  »i 

s«uch  Judicial      crcd  elected. 

ticket"  ^,  .,  . 

The  names  necessarily  appear  on  the 
ticket  when  cast  or  counted,  and  this  does  not  purport  to 
exclude  those  whose  names  are  written  or  pasted  on  the  ticket. 
If  placed  thereon  in  either  manner,  the  ticket,  when  counted, 
bears  the  same  precisely  as  effectively  as  though  printed 
thereon.  The  manner  of  conducting  the  election,  including 
preparation  of  the  ballot  by  the  voter,  is  not  covered  by  the 
act  at  all,  save  in  Sec.  1087-b4,  saying  that  these  matters  shall 
be  according  to  the  general  statutes  on  these  subjects.  The 
manner  of  nomination  of  candidates  and  the  duties  of  officers 
in  preparing  the  form  of  ballots  are  not  to  be  confused  with 
the  right  of  the  elector  to  freely  exercise  his  choice  and  the 
method  provided  for  doing  so.  There  is  nothing  here  restrict- 
ing him  to  the  candidates  nominated  nor  precluding  him  from 
voting  for  any  other.  The  writing  or  pasting  on  the  ballot 
the  name  of  the  person  of  his  choice  does  not  create  of  such 
person  a  candidate  in  the  sense  in  which  that  word  is  used 
in  the  preparation  of  the  form  of  ballot,  though  he  thereby 
becomes  the  candidate  of  the  particular  persons  voting.  The 
former  becomes  a  candidate  by  his  own  volition  (Sec.  1087-alO, 
Code  Sup.,  1913) ;  the  latter,  by  the  action  of  electors  in  writ- 
ing or  pasting  his  name  on  the  ballot  and  voting  for  him. 
The  names,  regardless  of  how  they  get  there,  are  on  the  ballot 
when  cast,  and,  of  course,  as  said  in  Sec.  1087-b3,  the  candi- 
date or  candidates  on  such  judicial  ticket  receiving  the  highest 
number  of  votes  should  be  considered  elected.  This  construc- 
tion of  these  statutes  constituting  the  ''non-partisan  judi- 
ciary" law  is  at  least  as  reasonable  as  would  be  that  adopted 
by  the  district  court,  declaring  the  elector  limited  to  the  choice 
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between  those  re^larly  nominated,  and  whose  names  are 
printed  on  the  ballot;  and  if  so,  should  be  preferred,  as  the 
latter  consthiction  would  render  the  act,  or  at  least  a  portion 
of  it,  unconstitutional.  The  court  recognized  this  difficulty 
and  evidently  was  persuaded  that  the  decision  of  the  Supreme 
Court  of  South  Dakota,  Chamberlain  v.  Wood,  56  L.  R.  A.  187 
(91  Am.  St.  674),  though  contrary  to  the  great  weight  of 
authority  and,  as  we  think,  sound  reason,  should  be  fol- 
lowed. 

We  are  of  opinion  that  the  votes  cast  for  the  incumbent 
were  rightly  counted  and  that  he  was  properly  declared  elected 
by  the  board  of  supervisors,  acting  as  canvassers. 

II.  Was  Cardell  a  practicing  attorney  at  law  at  the  time 

of  election,  as  exacted  by  Sec.  257  of  the  Code  ?    The  evidence 

shows  that  he  was  admitted  to  the  bar  in  1882  and  was  actively 

engaged  in  the  practice  of  law  from  that  time 

6.  Judobb:  auall-         ^.  .  .  ^ 

ticfn**^"attor-*^"  ^'^^     1906,  With  residence  at  Perry,  except 
"^y-'  three  or  four  months.    During  this  time,  he 

served  six  years  as  county  attorney  and  was  connected  as 
partner  with  several  firms.  Upon  the  election  of  his  last 
partner  to  the  district  bench,  in  1906,  he  discontinued  trial 
work,  owing  to  ill  health.  But  he  maintained  his  office  until 
1911,  when  he  moved  into  rooms  with  another  attorney.  He 
appears  to  have  disposed  of  most  of  his  library  in  the  fall  of 
1910,  with  the  design  of  moving  to  Idaho  to  engage  in  practice 
in  that  state ;  but  he  later  changed  his  mind  and  remained  at 
Perry,  making  use  of  the  library  of  the  lawyer  occupying 
rooms  with  him.  Since  1906,  he  has  not  engaged  in  trial  work 
nor  been  in  attendance  at  court,  save  occasionally ;  but  he  has 
been  consulted  by  clients  at  his  office,  given  advice,  prepared' 
contracts,  wills  and  other  instruments  and  attended  to  some 
probate  matters.  He  appears  not  to  have  advertised  as  an 
attorney  nor  to  have  sought  for  legal  business,  as  attorneys  do, 
'* without  soliciting'*,  but  did  advertise  that  he  had  money  to 
loan.  The  circumstance  that  he  and  his  wife  had  some  money 
to  loan  and  that  he  sometimes  loaned  that  borrowed  of  others 
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does  not  obviate  the  fact  that  he  never  discontinued  his  prac- 
tice, but  was  engaged  therein,  more  or  less,  np  to  the  time  of 
election.  Therein,  he  was  ''practicing  as  an  attorney  at  law" 
quite  as  definitely  as  though  he  had  spent  his  time  in  the  trial 
of  cases  in  court.  In  fact,  many  of  the  most  learned  and 
successful  lawyers  are  never  seen  at  the  trial  table.  Theirs  is 
what  is  commonly  known  as  an  office  practice.  As  said  in  In 
re  Duncan,  83  S.  C.  186,  189  (18  Ann.  Cases  657,  658;  24  L. 
R.  A.  (N.  S.)  750,  753) : 

"It  is  too  obvious  for  discussion  that  the  practice  of  law 
is  not  limited  to  the  conduct  of  cases  in  courts.  According 
to  the  generally  understood  definition  of  the  practice  of 
law  in  this  country,  it  embraces  the  preparation  of  plead- 
ings and  other  papers  incident  to  actions  and  special  pro- 
ceedings and  the  management  of  such  actions  and  proceed- 
ings on  behalf  of  clients  before  judges  and  courts,  and,  in 
addition,  conveyancing,  the  preparation  of  legal  instruments 
of  aU  kinds,  and,  in  general,  all  advice  to  clients  and  all 
actions  taken  for  them  in  matters  connected  with  the  law. 
An  attorney  at  law  is  one  who  engages  in  any  of  these  branches 
of  the  practice  of  law."  See  also  Eley  v.  Miller,  7  Ind.  App. 
529  (34N.  E.  836). 

One  may  be  a  practicing  attorney  in  following  any  line 
of  employment  in  the  profession.  If  what  he  does  exacts 
knowledge  of  the  law  and  is  of  a  kind  usual  for  attorneys 
engaging  in  the  active  practice  of  their  profession,  and  he  fol- 
lows some  one  or  more  lines  of  employment  such  as  this,  he  is 
a  practicing  attorney  at  law,  within  the  meaning  of  the  statute. 
The  extent  of  his  practice  is  not  determinative ;  for  the  client- 
age men  draw  differs  as  much  as  lawyers  do.  If  he  holds  him- 
self out  to  the  public  as  an  attorney  at  law  and  is  rendering 
some  services  in  a  professional  way — such  as  comes  to  him — 
he  is  a  practicing  attorney.  It  need  only  be  added  that  the 
incumbent  was  eligible,  as  a  practicing  attorney  at  law,  to  the 
office.  Having  reached  these  conclusions,  it  is  unnecessary  to 
take   up   the   points   raised  by   the   incumbent,    though   the 
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statutes  relating  to  election  contests  might  well  be  made  more 
definite  in  defining  the  contests  to  be  submitted  under  Sees. 
1201  and  1224  of  the  Code.  The  district  court  should  have 
found  that  the  incumbent  was  elected. — Reversed. 

All  the  Justices  concur. 


Hamilton  Diehl,  Appellant,  v.  A.  W.  McKinnon,  Appellee. 

CONTRACTS:  ConBideratioii— Promifle  to  Perfozm  Legal  Obligation 
— ^Part  of  Debt  in  Satisfaction  of  Whole.  The  abstract  principle, 
(a)  "that  a  promise  to  do  that  which  one  is  already  under  legal 
obligation  to  do  is  no  consideration  for  a  promise  made  in  return ' ', 
or,  as  more  concretely  expressed,  (b)  "that  an  agreement  to  ac- 
cept, and  the  actual  acceptance  of  part  of  a  past  due,  liquidated 
and  undisputed  indebtedness  in  discharge  of  the  whole  is  unin- 
forcible  because  without  consideration",  has  no  application  when 
the  new  agreement  furnishes  any  benefit  or  any  possibility  of 
benefit  to  the  creditor,  to  which  the  law  can  attach  a  recognized 
legal  value. 

PRINCIPLE  APPLIED:  A  promissory  note,  dated  July  15, 
1904,  called  for  $800,  with  interest  at  6  per  cent.,  and  was  due 
in  one  year  after  date.  Interest  in  full  was  paid  on  July  1st 
of  the  years  1905  to  1910,  inclusive.  On  July  28,  1911,  the  payee, 
then  90  years  of  age  and  with  a  life  expectancy  of  3  years, 
agreed^  in  writing,  to  cancel  the  note  if  the  maker  would  pay 
him  (payee),  during  the  rest  of  his  life,  the  sum  of  $48  a  year — 
jtist  the  amount  of  interest  per  annum  already  called  for  by  the 
note.  The  maker  complied  with  this  agreement  by  subsequently 
making  two  annual  payments.  Shortly  after  the  last  payment 
was  made,  the  payee  died.  ffeW,  the  note  was  fully  discharged, 
because : 

1.  The  maker  was  obligated  to  pay  at  a  different  time  and, 
in  law,  for  a  longer  time  than  under  the  original  note. 

2.  The  maker  could,  under  the  note,  stop  interest  at  any  time 
by  paying  the  principal;  under  the  subsequent  promise,  he  was 
obligated  to  pay  an  annuity  for  life. 

3.  Tlie  payee  received  an  annuity  for  life,  in  lieu  of  his 
rights  under  the  note. 

4.  The  payee  was  relieved  of  any  concern  as  to  future  invest- 
ment of  the  money. 
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Appeal  from  Cedar  Rapids  Superior  Court, — C.  B.  Bobbins, 

Judge. 

Thursday,  December  16,  1915. 

Action  at  law  upon  a  promissory  note.  Defendant  ad- 
mitted the  execution  of  the  note,  denied  the  transfer  thereof 
by  the  original  payee,  Amos  Diehl,  to  the  plaintiff,  pleaded  the 
mental  incompetency  of  the  payee  to  make  a  transfer  of 
the  note,  alleged  that  the  transfer  was  without  consideration, 
and  further  pleaded  a  release,  settlement  and  discharge  of  tl^e 
note.  The  issue  of  settlement  and  release  was  taken  away 
from  the  jury  and  the  case  was  submitted  on  the  other  affirma- 
tive issues,  resulting  in  a  verdict  for  defendant.  Both  parties 
appeal ;  but,  as  a  single  question  is  presented  on  the  appeal,  we 
shall  call  the  defendant  the  ** appellant." — Reversed. 

Redmond  &  Stewart  and  Charles  Penningroth,  for  ap- 
pellant. 

Rickel  &  Dennis,  for  appellee. 

Deemer,  C.  J. — The  note  in  suit  is  an  ordinary  negotiable 
promissory  one  for  the  sum  of  $800,  made  July  15,  1904,  and 
maturing  one  year  after  date.    It  bore  interest  at  the  rate  of 
6%,  payable  annually,  with  interest  on  in- 
conSdenSon:     tcrest.     Payments  of  interest  were  entered 
form  lesai  ob-    thereon  as  follows :     $48  on  the  1st  day  of 
dSrficliCof    J^y  ^^  ^J^«  y«*^  l^OS,  I9O6,  1907  and  1908, 
whole.  respectively,  and  **  interest  paid  to  July  1, 

1909,  interest  paid  to  July  1,  1910".  It  was  also  endorsed, 
"Pay  to  Hamilton  Diehl,  Amos  Diehl,  his  signature,  His  Wit- 
nesses Lura  B.  Diehl  and  Maihilda  Bistin",  and  this  endorse- 
ment is  said  to  have  been  made  in  the  month  of  September, 
1912,  long  after  the  note  was  due. 

Defendant  pleaded,  in  one  count  of  his  answer,  a  settle- 
ment, release  and  discharge  of  the  note,  as  evidenced  by  the 
following  written  instrument: 
Vol.  173  Ia.— 3 
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**July28,  1911. 
**Por  value  received  and  the  payment  of  Forty-eight  Dol- 
lars ($48.00)  per  annum,  until  my  death,  I  hereby  cancel  note 
made  by  A.  W.  McKinnon  about  July  15,  1904. 

**Amos  Diehl." 

Defendant  claims  to  have  performed  the  obligation 
imposed  upon  him  by  this  instrument,  the  first  payment  being 
by  check,  dated  July  18,  1911,  and  the  second  by  a  cash  pay- 
ment made  some  time  in  August  of  the  year  1912,  the  last  pay- 
ment being  made  but  a  few  weeks  before  the  death  of  the 
payee.  The  reason  for  making  the  release  is  explained  in 
the  testimony,  and  there  was  enough  evidence  to  justify  the 
submission  of  the  issue  of  settlement  and  release  of  the  note 
at  the  time  in  question,  unless,  as  appellees  contend,  the  release 
and  settlement  should  be  held  inoperative  because  not  based 
upon  a  consideration,  and  being  a  mere  agreement  to  do  what 
defendant  was  already  under  legal  obligation  to  perform.  The 
payee  of  the  note  was  about  90  years  of  age  at  the  time  the 
release  was  executed,  and  had  an  expectancy  of  something  less 
than  3  years,  although,  of  course,  the  length  of  time  he  would 
actually  live  was  problematical. 

By  the  terms  of  the  note,  interest  was  payable  on  the 
15th  of  July  in  each  year  after  the  year  1904,  and  the  maker 
could  pay  the  entire  principal  and  absolve  himself  from  lia- 
bility to  pay  interest  at  any  time  after  July  15,  1905.  The 
instrument  of  release  provided  for  the  payment  of  interest 
at  another  date  and  made  it  obligatory  upon  defendant  to  pay 
interest  each  and  every  year  after  the  making  thereof,  until 
the  death  of  the  payee,  no  matter  how  long  he  might  live. 

Plaintiff  says  that,  notwithstanding  these  departures  from 
the  original  contract,  defendant  was  not  obligated  to  do  any- 
thing not  called  for  by  the  original  note,  and  that  the  promisee 
derived  no  benefit  whatever  from  the  promise  and  the 
defendant  suffered  no  harm  therefrom ;  hence  the  new  promise 
was  entirely  without  consideration.    It  is  conceded,  of  course, 
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as  it  must  be,  that  if  one,  by  subsequent  contract,  under- 
takes to  do  no  more  than  he  was  already  under  legal  obli- 
gation to  do  by  a  prior  one,'  he  cannot  claim  to  be  released 
from  the  original  because,  as  a  result  thereof,  he  has  had  or 
claims  some  benefit  from  the  subsequent  agreement.  The  rule 
has  been  stated  in  this  wise : 

"Where  a  party  is  under  a  duty  created  or  imposed  by 
law  to  do  what  he  does  or  promises  to  do,  his  act  or  promise  is 
clearly  of  no  value  and  is  not  a  sufficient  consideration  for  a 
promise  given  in  return."  9  Cyc.  347.  See  also  Barringer  v. 
Ryder,  119  Iowa  121,  122. 

Or,  as  in  Pence  v.  Adams,  116  Iowa  463,  465,  in  which 
case  we  said : 

**  There  was  no  increase  in  the  contract  price  of  the  land, 
and  plaintiffs  assumed  no  obligation,  burden  or  duty,  other 
than  could  be  required  at  their  hands  by  the  agreement 
already  existing  between  their  parties.  This  being  the  case, 
the  new  contract  was  without  any  consideration  to  the  defend- 
ants, and  cannot  be  enforced  against  them.'' 

See  also  Eastman  v.  Miller,  113  Iowa  404,  406.  But  the 
rule  has  generally  been  regarded  as  a  somewhat  technical  one, 
and  courts  have  been  astute  in  discovering  exceptions  thereto. 
This  is  foreshadowed  in  Engbretson  v.  Seiberling,  122  Iowa 
523,  and  Hamilton  National  Bank  v.  Nicholson,  153  Iowa  369. 
In  Enghretson's  case,  we  said,  quoting  from  the  case  of  Mar- 
shall V.  BuUard: 

'*If,  however,  such  an  agreement  is  supported  by  any 
new  consideration,  though  insignificant  or  technical  merely, 
if  valuable,  it  will  be  upheld.  Thus,  if  a  part  is  to  be  and  is 
paid  before  due,  or  at  a  place  other  than  that  at  which  the 
obligor  was  legally  required  "to  pay,  or  a  payment  is  made  in 
property,  no  matter  what  its  value,  or  by  the  debtor  in  com- 
position with  his  creditors  generally,  in  which  they  agree  to 
accept  less  than  their  demands,  the  consideration  is  held  to  be 
sufficient.*' 

And  in  Hamilton's  case,  we  said: 
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''The  contention  for  the  appellant  is  that  part  payment 
of  the  existing  indebtedness  was  not  a  sufficient  consideration 
for  the  release  of  the  whole,  and  that,  therefore,  the  defendants 
as  guarantors  were  not  discharged.  The  soundness  of  this 
proposition,  as  a  general  rule,  cannot  be  questioned,  but  it  is 
equally  well  settled  that  some  additional  consideration,  even 
though  of  slight  money  value,  is  sufficient  to  sustain  such  a 
settlement  and  discharge." 

Indeed,  the  general  rule  now  is  that,  if  there  be  any 
benefit  or  any  possibility  of  benefit  to  the  creditor,  it  will 
form  a  consideration  to  support  the  agreement,  and,  even 
though  of  slight  benefit  to  the  one  or  disadvantage  to  the 
other,  it  will  suffice.  The  present  view  of  this  subject  is  well 
voiced  by  the  Wisconsin  court  in  Herman  v.  Schlesinger,  114 
Wis.  382,  401  (90  N.  W.  460),  wherein  the  court  said: 

**The  rigorous  rule  of  the  common  law,  permitting  a  per- 
son to  receive  part  of  an  undisputed  presently  due  indebted- 
ness, pretending  to  accept  the  same  in  satisfaction  of  the 
whole  indebtedness,  the  debtor  parting  with  the  amount  paid 
with  that  understanding,  and  then  change  front  and  sue  for 
the  balance  of  such  indebtedness  on  the  ground  that  the 
release  thereof  was  void  for  want  of  consideration,  is  so  little 
favored  by  courts  that  it  is  commonly  held  not  to  apply  where 
anything,  whether  of  advantage  to  the  creditor  or  disad- 
vantage to  the  debtor,  can  be  reasonably  said  to  stand  for  that 
part  of  the  indebtedness  not  measured  by  an  equivalent  in 
money  actually  paid  to  the  creditor.  The  common-law  rule  has 
been  abolished  by  statute  in  Alabama,  Georgia,  Maine,  North 
Carolina,  Tennessee,  and  Virginia,  and  perhaps  some  other 
states.  In  Connecticut  it  has  not  been  recognized  by  the 
courts.  Ford  vs.  Hvbinger,  64  Conn.  129  (29  Atl.  129).  In 
the  other  states  where  no  statute  exists  to  the  contrary,  it  is 
'  believed  that  the  rule  is  adhered  to  in  form,  but  there  is  appar- 
ently a  progressive  disposition  to  disregard  it  in  spirit.  It  is 
said  that  there  is  sufficient  consideration  moving  with  the 
part  payment  to  release  an  indebtedness  to  talie  the  transaction 
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out  of  the  common-law  rule,  if  the  debtor  does  anything  which 
he  is  not  bound  by  law  to  do,  or  omits  to  do  anything  which  he 
has  a  right  to  do,  to  the  advantage,  in  any  appreciable  degree, 
of  the  creditor,  or  the  disadvantage  of  himself." 

Some  cases  also  hold  that  the  rule  does  not  apply  to  any 
case  when  a  gift  or  an  intended  gift  may  be  inferred,  as  in 
Clayton  v.  Clark,  (Miss.)  21  So.  565,  22  So.  189;  and  others 
have  said  that  if  the  instrument  be  a  technical  release  under 
seal,  or  in  those  states  where  seals  have  been  abolished,  if 
the  instrument  be  in  writing,  the  rule  does  apply,  and  the 
release  will  be  sustained.  See  Wood  v.  Bangs,  2  Penn.  (Del.) 
435  (48  Atl.  189) ;  Dreyfus  v,  Roberts,  (Ark.)  87  S.  W.  641; 
Williams  v.  Blumenthal,  (Wash.)  67  Pac.  393,  and  Young  v. 
Power,  41  Miss.  197.  We  shall  not,  for  the  present,  consider 
the  exceptions  to  the  rule  announced  by  these  latter  cases, 
but  will  content  ourselves  with  an  application  of  our  own  rule 
to  the  facts.  Was  the  defendant,  by  the  acceptance  of  the 
release  in  question,  bound  to  pay  to  Diehl,  the  original  payee 
of  the  note,  any  other  amount  or  in  any  other  manner  or  at  any 
other  time  than  he  was  obliged  to  do  by  his  original  contract! 
Or  did  the  creditor  receive  any  advantage  from  defendant's 
subsequent  promise?  We  think  these  questions  must  be 
answered  in  the  afSrmative.  By  the  subsequent  promise,  de- 
fendant was  required  to  pay  at  another  time  and  for  a  longer 
time  in  contemplation  of  law  than  he  was  obliged  to  do  under 
his  original  promise.  By  paying  the  principal  of  the  original 
note,  he  could  have  stopped  the  interest  any  day  he  chose,  for 
the  note  was  due ;  but  by  the  subsequent  promise,  he  was  com- 
pelled to  pay  interest  or  an  annuity  until  the  death  of  the 
creditor,  no  matter  when  that  might  occur;  and  the  creditor 
received  the  benefit  of  an  annuity  during  life  which  he  could 
not  have  enforced  under  his  original  contract,  and  he  was 
relieved  of  the  necessity  of  reinvesting  his  money,  had  the 
debtor  concluded  to  make  payment,  or  had  he  (the  creditor) 
seen  fit  to  make  him  do  so.  The  circumstances  show  that  new 
and  independent  promises  were  made,  some  of  which  are 
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not  to  be  found  in  the  original  contract,  and  that  these  were 
sufficient  to  constitute  a  consideration  for  the  new  agreement 
of  release  and  discharge  of  the  original  debt.  See  cases 
hitherto  cited,  and  Schweider  v.  Lang,  (Minn.)  13  N.  W.  33; 
Duluih  Chamber  of  Commerce  v.  Knowlton,  (Minn.)  44  N.  W. 
2;  First  National  Bank  v.  Shook,  (Tenn.)  45  S.  W.  338  and 
Melroy  v.  Kemmerer,  (Pa.)  11  L.  R.  A.  (N.  S.)  1018.  In  a 
note  to  the  case  last  cited,  the  authorities  are  reviewed  and  the 
conclusion  we  have  arrived  at  sustained.  It  matters  not  that 
the  creditor  might  be  short  lived  or  that  he  surrendered  more 
than  he  might  reasonably  hope  to  receive.  He  secured  de- 
fendant's promise  to  pay  at  a  different  time  and  for  a  longer 
period  than  was  required  in  the  original  contract,  and  this 
was  sufficient  to  support  the  release ;  for  it  was  a  benefit  to  the 
creditor  to  have  a  certain  annuity  during  life,  although  he  did 
not  live  long  enough  to  enjoy  it  for  the  time  he  may  have 
expected. 

The  trial  court  was  in  error  in  taking  this  issue  from 
the  jury,  and  its  judgment  must  be,  and  it  is — Reversed. 

Weaver,  Evans  and  Preston,  JJ.,  concur. 


Ford  Paving  Company,  Appellee,  v.  R.  A.  Elzy,  Appellant. 

BAILMENT:     Action  for  Rentals— Plea  of  Abatement — Sufficiency 

1  of  Evidence.  Evidence  reviewed,  and  held  insufficient  to  estab- 
lish a  plea  in  abatement  to  the  eflFect  that  rentals  of  leased 
personal  property  were  not  due. 

BAILMENT:    Damage— Liability  of  BaUee— Evidence.    Eecord  held 

2  to  justify  a  recovery  of  damages  for  injury  done  to  leased  per- 
sonal property  while  in  possession  of  the  bailee. 

APPEAL  AND  EBBOB:    Abstract  of  Becord— Amended  Abstract — 

3  Failure  to  File  in  Time— Penalizing  with  Costs.  An  amended 
abstract  should  be  filed  by  appellee  within  15  days  after  the  re- 
ceipt of  appellant's  abstract.  (Rule  32.)  But  the  court  is  not 
disposed,  as  a  rule,  to  strike  a  belated  amendment,  and  will 
usually  penalize  an  unexplained  delay  by  appropriate  order  as 
to  costs. 
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PRINCIPLE  APPLIED:  An  abstract  was  served  in  August, 
1914;  the  appellant's  argument  in  January,  1915.  Cause  con- 
tinued by  stipulation  to  September  Term,  1915.  A  material  amend- 
ment to  the  abstract  was  filed  by  appellee  in  August,  1915.  No 
explanation  for  the  delay  was  made.  Heldy  the  amendment  should 
not  be  stricken  but  the'  cost  of  printing  thereof  should  be  taxed 
to  appellee. 

Appeal  from  Marshall  District  Court, — Clarence  Nichols, 

Judge. 

Thursday,  December  16,  1915. 

Action  at  law  upon  a  written  contract  to  recover  the 
agreed  compensation  for  the  use  of  certain  machinery  leased 
by  the  plaintiff  to  the  defendant,  and  for  damages  for  cer- 
tain breaches  of  the  contract.  The  answer  was  a  general  denial 
of  all  damages  claimed  by  plaintiff,  and  a  counterclaim  for 
damages  for  alleged  false  representations  and  breach  of  im- 
plied warranty.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  defendant  has  appealed. — Affirmed, 

F.  E,  Northup,  for  appellant. 

Deacon,  Good,  Sargent  &  Spangler  and  Boardman  & 
Lawrence,  for  appellee. 

Evans,  J. — The  controversy  between  the  parties  centers 
upon  a  certain  written  contract  entered  into  between  them  on 
September  2,  1912,  whereby  the  plaintiff  leased  to  the  defend- 
ant a  certain  ** asphalt  plant"  and  a  five-ton  roller  to  be  used 
by  the  defendant  in  the  performance  of  a  certain  paving  con- 
tract which  he  had  entered  into  with  the  city  of  Winterset, 
Iowa.  The  compensation  for  the  use  of  such  machinery,  speci- 
fied in  the  written  contract,  was  7  cents  a  square  yard  for  all 
pavement  built  therewith.  The  petition  was  in  four  counts. 
The  first  count  claimed  recovery  of  the  agreed  rental;  the 
other  counts  charged  breach  of  the  contract  by  the  defendant. 
The  second  count  claimed  for  freight  paid  in  the  return  of 
the  machinery ;  the  third  count  claimed  for  the  cost  of  repairs 
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made  necessary  by  the  failure  of  the  defendant  to  return  the 
machinery  in  as  good  condition  as  it  was  when  received  by 
him ;  the  fourth  count  claimed  damages  for  loss  of  the  use  of 
the  machinery  during  a  period  of  wrongful  delay  in  the  return 
of  the  same.  The  answer  made  no  issue  as  to  the  amount  of 
rental  due  under  the  contract,  nor  was  there  any  controversy 
on  the  trial  over  the  amount  of  the  freight  paid  by  the  plain- 
tiff and  claimed  in  Count  2  of  his  petition.  There  was  a  denial 
of  the  breach  of  contract  as  to  all  other  damages  claimed. 
There  was  a  counterclaim  for  damages  for  an  alleged  breach 
of  an  implied  warranty  that  the  machinery  was  suitable  for 
the  purpose  for  which  it  was  hired.  In  other  cotints,  the  same 
counterclaim  was  set  forth,  as  based  upon  false  and  fraudu- 
lent representations  made  by  the  plaintiff  to  the  defendant 
that  such  machinery  was  suitable  for  such  purpose.  There 
was  also  a  plea  in  abatement,  to  the  effect  that  the  agreed 
rental  was  not  due.  At  the  close  of  the  evidence,  the  trial 
court  withdrew  all  counts  of  the  counterclaim.  It  submitted 
the  case  to  the  jury  on  the  four  counts  in  the  petition  and  the 
defendant's  plea  in  abatement.  By  special  findings,  the  jury 
found  against  the  plea  in  abatement.  It  found  in  favor  of 
the  plaintiff  on  the  first  two  counts  in  full,  and  allowed  a  par- 
tial recovery  upon  the  third  count.  It  found  against  the 
plaintiff  on  the  fourth  count.  The  main  question  in  the  case 
is  whether  the  trial  court  properly  withdrew  the  defendant's 
counterclaim. 

I.  The  record  is  voluminous  and  is  in  considerable  con- 
fusion. We  shall  not  undertake  to  discuss  its  details.  Assum- 
ing, for  the  sake  of  discussion,  that  an  implied  warranty  of 
fitness  for  the  particular  use  was  available  to  the  defendant, 
we  think,  nevertheless,  that,  upon  the  most  favorable  view 
of  the  defendant's  own  evidence,  he  did  not  show  himself  en- 
titled to  damages  as  for  breach  of  such  a  warranty.  I^or  did 
his  evidence  warrant  a  finding  of  fraudulent  representations 
as  a  basis  for  damages.  This  conclusion  necessarily  elimi- 
nates a  great  many  questions  pertaining  to  rulings  upon  the 
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admission   of  evidence   which   are   presented   for   our   con- 
sideration. 

As  to  the  question  of  abatement,  the  trial  court  submit- 
ted it  to  the  jury.    Complaint  is  made  of  the  instructions  in 
that  regard.     We  are  impressed,  however,  from  the  record, 
that  the  defendant  got  more  than  he  was  en- 

1.  Bailment:  ac-      .  ,    ,         .       ,  ,      .     .  -    , 

tion  for  rent-     titled  to  lu  the  submissiou  01  the  question  at 

als:   plea  of 

SSmcSency  of      ^^^'    ^^  relied  wholly  upon  an  alleged  oral 
evidence.  statement  made  contemporaneously  with  the 

written  contract.  The  statement  was  his  own,  and  was  to  the 
effect  that  he  could  not  pay  until  he  had  made  a  settlement 
with  the  city.  Even  though  such  evidence  be  deemed  competent, 
his  claim  in  that  respect  is  wholly  inconsistent  with  his  letter 
written  to  the  plaintiff  when  request  for  the  rent  was  first 
made.  On  January  20,  1913,  after  the  completion  of  the  work 
and  in  reply  to  a  request  for  payment,  he  wrote  to  the  plain- 
tiff as  follows : 

** Gentlemen:  Yours  of  the  18th  received.  The  reason 
you  have  not  heard  from  me  because  I  was  away  from  home. 
Now  I  have  never  had  to  pay  for  the  use  of  a  piece  of  ma- 
chinery of  this  kind  until  I  got  my  money  out  of  the  work. 
The  work  is  accepted  and  it  will  take  about  50  days  to  get  my 
certificates  cleaned  up,  and  I  wish  you  people  would  please 
wait  until  I  get  this  in.  It  will  be  a  great  accommodation 
to  me.     Thanking  you  in  advance  for  the  same,'* 

No  attempt  was  made  to  harmonize  this  letter  with  the 
present  claim  of  previous  oral  agreement.  We  think,  there- 
fore, that  the  evidence  of  the  defendant  himself,  especially  in 
the  light  of  his  letter,  would  not  warrant  any  other  finding  on 
the  plea  in  abatement  than  that  returned  by  the  jury.  We 
need  not,  therefore,  consider  in  detail  the  alleged  errors 
assigned,  pertaining  to  rulings  on  evidence  and  the  instruc- 
tions on  this  question. 

As  to  the  fourth  count  of  plaintiff's  petition,  the  de- 
fendant was  successful.  We  need  not,  therefore,  consider 
rulings  on  evidence  and  instructions  pertaining  to  this  count. 
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As  to  the  third  count  of  plaintiflf's  petition,  the  jury 

allowed  two  items  only,  amounting  to  $324,     The  evidence 

was  undisputed  that  this  was  the  reasonable  cost  of  repair 

of  two  certain  tar-kettles.    The  evidence  was 

2.  Bailment: 

bfiity^of'banee-  ^^^^disputed,  also,  that  they  were  returned  in  a 
evidence.  damaged  condition,  and  not  in  the  condition 

in  which  they  were  received.  The  written  contract  required 
their  return  ^  in  as  good  condition  as  when  received.  The 
defendant  offered  no  defensive  evidence  which  tended  to 
excuse  or  exonerate  him  from  liability  for  the  cost  of  restor- 
ing such  kettles.  True,  if  he  had  been  permitted  to  recover 
upon  his  counterclaim,  such  recovery  might  have  absorbed 
this  liability.  But  that  was  affirmative,  and  not  defensive. 
Indeed,  the  complaint  of  his  counterclaim  was  directed 
mainly  to  the  mechanical  features  of  the  leased  plant,  not  to 
such  appurtenances  as  these  kettles.  None  of  the  rulings  on 
evidence  or  the  instructions  complained  of  pertained  to  these 
particular  items. 

The  same  may  be  said  as  to  the  matters  allowed  on  the 
first  and  second  counts  of  the  petition,  viz :  the  amount  of  the 
agreed  rental  and  the  amount  paid  for  return  freight.  No 
real  controversy  was  made  at  the  trial  over  these  two  counts. 
We  find  in  the  record  no  ground,  therefore,  for  inter- 
ference with  the  judgment  as  rendered. 

II.  There  was  submitted,  with  the  case,  a  motion  of  the 
appellant  to  strike  the  amended  abstract  of  the  appellee  be- 
cause the  same  was  not  filed  within  the  time  provided  by  the 
rules.     It  appears  that  the  appellant  served 
^'  RS'fabstracf'*"  his  abstract  in  August,  1914,  and  the  argu- 
amended  ab-      mcut  in  January,  1915.    The  case  would  have 

stract:   failure 

penaUzing*'"^'    ^^^  ^^®  ^^^  Submission  at  the  May,  1915, 
with  costs.  Term;  but  the  parties,  by  stipulation,  con- 

tinued the  same  to  the  September  Term.  On  August  10th, 
the  appellee  served  an  amended  abstract  of  nearly  100  pages. 
Such  amended  abstract  has  set  forth  much  material  matter. 
Its  correctness  has  never  been  challenged  by  the  appellant. 
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In  the  application  of  the  rule  as  to  filing  amended  abstracts, 
we  have  recognized  the  fact  that  the  necessity  for  an  amended 
abstract  is  often  not  readily  apparent  until  after  the  appellant 
presents  his  argument.  For  that  reason,  we  have  usually 
refused  to  strike  an  amended  abstract,  even  though  filed  out  of 
time,  the  delay  being  subject  to  appropriate  explanation. 
Where  the  delay  is  not  sufficiently  excused,  we  have  usually 
deemed  it  more  appropriate  to  penalize  the  appellee  by  a 
proper  order  as  to  costs,  rather  than  by  striking  his  abstract 
and  thereby  closing  our  eyes  to  the  actual  record  upon  which 
the  case  was  tried  in  the  lower  court.  In  this  case,  the  amended 
abstract  was  not  served  for  7  months  after  appellant's  argu- 
ment. The  amendment  was  lengthy.  No  showing  of  excuse 
is  made  why  its  filing  was  so  long  delayed.  The  order,  there- 
fore, will  be  that  no  costs  of  printing  the  same  shall  be  taxed 
against  the  appellant. 

The  appellant  has  submitted  a  like  motion  to  strike  the 
argument  of  appellee.  Suffice  it  to  say  that  the  argument 
was  filed  within  the  time  provided  by  the  rules.  The  motions 
to  strike  will,  therefore,  be  overruled. 

The  judgment  below  is — Affirmed. 

Deemer,  C.  J..  Weaver  and  Preston,  JJ.,  concur. 


David   Hopkins,   Appellee,  v.   School  District,  Appellant. 

SCHOOLS  AND  SCHOOL  IHSTBICTS:    Heversioii  of  School  Qrounds 

1  — ^Non-T7ser — Confient  of  County  Superintendent.  The  non-user 
of  school  grounds  for  two  years  works  a  reversion  of  the  land 
to  the  owner  of  the  tract  from  which  such  school  grounds  were 
carved.  The  fact  that  the  county  superintendent  consented  to 
such  non-user  will  not  prevent  the  reversion,  such  consent  being 
without  legal  effect.     (Sec.  2816,  Code.) 

SCHOOLS  AND  SCHOOL  DISTRICTS:   Reversion  of  School  Orounds 

2  — Proviso  in  Deed — ^Effect.  A  clause  in  a  voluntary  deed  to  land 
for  school  site  purposes,  providing  the  conditions  on  which  the 
land  should  revert  to  grantor,  should  be  construed  in  the  light 
of  the  statute  governing  reversion  existing  at  the  date  of  the  ex- 
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ecution  of  the  deed.  Proviso  construed  and  held  to  be  in  harmony 
with  the  statute  and  to  evince  a  purpose  to  preserve  the  right 
of  statutory  reversion. 

Appeal  from  Story  District  Cmirt. — C.  G.  Lee,  Judge. 

Thursday,  March  18,  1915. 

Rehearing  Denied  Thursday,  December  16,  1915. 

Suit  in  equity  to  declare  a  forfeiture  and  to  recover  an 
acre  of  ground  and  to  quiet  the  title.  There  was  a  decree  for 
the  plaintiff.     The  defendant  appeals. — Affirmed. 

Edward  M.  McCall  and  Harry  LangUmd,  for  appellant. 

B.  B.  Welty,  for  appellee.  4 

Evans,  J. — The  land  in  question  comprises  the  school- 
house  lot  of  the  defendant  school  district.     It  was  acquired 
by  the  defendant  in  1877,  by  deed  from  one  Flickinger.    The 
deed  contained  a  proviso  that  the  land  should 
1  Schools  and      revert  to  the  grantor  whenever  it  should  cease 
tSict?:  rever-     to  be  uscd  for  school  purposcs.    Subsequently, 

Irounds:  non-  Flickinger  sold  to  plaintiff  the  quarter-sec- 
user:  con-  .  *  A  1  .  1  1  1 
sent  of  county    tion  farm  out  of  which  the  acre  was  carved, 

superintendent 

and  later  conveyed  to  him  his  reversionary 
interest  in  the  schoolhouse  lot.  A  schoolhouse  was  built  upon 
the  property  and  a  school  maintained  for  many  years.  From 
March,  1909,  to  March,  1912,  no  school  was  held  upon  said 
property  or  in  said  school  district.  The  reason  for  this  was 
that  there  were  hardly  any  children  in  the  district,  and  such 
as  were  in  the  district  attended  school  in  other  localities. 
During  the  period  of  three  years,  no  director  was  elected. 
The  building  was  greatly  dilapidated  and  had  so  been  for 
several  years.  The  plaintiff  claimed  the  reversion.  There- 
upon, a  school  was  again  opened  with  four  or  five  scholars, 
only  one  or  two  of  whom  actually  lived  in  the  district.  The 
plaintiff  bases  his  claim  to  reversion  both  upon  the  deed  and 
upon  the  statute,  Code  Sec.  2816,  which  is  as  follows: 
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'*  In  the  ease  of  non-user  for  school  purposes  for  two  years 
continuously  of  any  real  estate  acquired  for  a  schoolhouse 
site  it  shall  revert,  with  improvements  thereon,  to  the  owner 
of  the  tract  from  which  it  was  taken,  upon  repayment  of  the 
purchase  price  without  interest,  together  with  the  value  of  the 
improvements,  to  be  determined  by  arbitration,  but  during  its 
use  the  owner  of  the  right  of  reversion  shall  have  no  interest 
in  or  control  over  the  premises/" 

'    In  view  of  this  statute,  we  shall  have  no  need  to  consider 
the  effect  of  the  proviso  in  the  original  deed. 

The  defense  rests  upon  two  general  propositions: 

(1)  It  is  argued  that  the  closing  of  the  school  was  with 
the  consent  and  by  the  order  of  the  county  superintendent,  and 
that  this  was  equivalent  to  using  the  property  for  school  pur- 
poses. There  is  a  statutory  provision  which  authorized  the 
county  superintendent  to  permit  a  district  to  hold  school  for 
a  lesser  number  of  weeks  a  year  than  the  statutory  requisite. 
We  know  of  no  provision  which  authorizes  the  county  super- 
intendent to  permit  a  school  district  to  hold  no  school  what- 
ever. We  think,  therefore,  that  the  order  of  the  county 
superintendent  furnishes  no  aid  to  the  defendant. 

(2)  It  is  further  urged  that  the  forfeiture  provisions  of 
the  statute  must  be  strictly  construed,  and  that  no  greater 
relief  should  be  awarded  to  the  plaintiff  than  the  strict  terms 
of  the  statutory  requirement.  This  contention  may  be  con- 
ceded. The  decree  of  the  district  court  presents  no  infringe- 
ment upon  this  rule.  We  are  unable  to  see  any  possible 
construction  of  the  statute  in  question  which  will  save  this 
property  to  the  defendant.  There  was  a  non-user  for  more 
than  two  years,  beyond  all  question.  The  statute  itself  is 
supported  by  reasons  of  sound  public  policy.  Unused  school 
grounds  and  buildings  present  a  degree  of  menace  to  the 
neighboring  property.  As  might  well  be  expected  in  such 
a  case,  this  property  was  abandoned  to  tall  weeds.  The  house 
could  not  be  or  was  not  kept  locked.  It  was  frequently  oc- 
cupied by  tramps  and  quasi  tramps.     Danger  of  fire  was 
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always  imminent.  The  plaintiff's  buildings  were  close  by. 
The  condition  thus  created  presented  a  constant  menace  to 
him.  The  statute  in  question  does  not  permit  the  plaintiff  to 
appropriate  the  building  of  the  defendant  without  paying  its 
value  as  determined  by  arbitrators.  This  value  was  fixed  at  a 
liberal  sum.  If  the  population  of  the  district  should  here- 
after warrant  the  establishment  of  another  school,  the  pro- 
visions of  the  statute  are  adequate  to  that  end. 

We  think  the  fihding  of  forfeiture  is  unavoidable,  and  the 
decree  entered  below  is  therefore — Affirmed, 

Deemer,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 

Supplement  Opinion  on  Rehearing. 

Evans,  J. — In  our  original  opinion,  we  confined  our  dis- 
cussion to  the  provisions  of  Code  Sec.  2816,  and  disposed^  of 
the  case  on  the  theory  that  such  section  was 
^'  l?HWL  mt^      controlling  of  the  rights  of  the  parties,  and 
™n^of*  schoof    that  we  need  not  discuss  the  effect  of  the  pro- 
viso in  deed :      visions  of  the  deed  under  which  the  defendant 

effect  .       .  . 

school  district  acquired  its  school  property  m 
1877.     Such  deed  contained  the  following  proviso: 

**  Provided,  however,  if  said  land  ever  ceases  to  be  used 
exclusively  for  schoolhouse  lot,  it  shall  revert  back  and  title 
shall  thereupon  be  vested  in  said  Wm.  Flickinger,  his  heirs  or 
assigns,  the  same  as  if  this  deed  and  sale  had  not  been  made." 

It  is  strenuously  urged  in  the  petition  for  rehearing  that 
the  provisions  of  the  statute  were  superseded  by  the  voluntary 
conveyance  of  the  grantor  to  the  district,  and  that  the  rights 
of  the  parties  should  be  determined  under  the  provisions  of 
such  deed,  and  not  under  the  statute.  This  proposition  is 
plausible  upon  its  face  and  is  entitled  to  consideration  in  the 
opinion. 

The  argument  for  the  appellant  on  this  feature  of  the 
case  is  that  Sec.  2816  has  no  application  to  a  voluntary  con- 
veyance of  property,  but  only  to  cases  where  property  has 


Digitized  by  LjOOQ IC 


Dec.  1915]        Hopkins  v.  School  District.  47 

been  acquired  by  condemnation  proceedings;  that  there  was 
an  inherent  right  in  the  parties  to  the  contract  to  make  their 
own  contract,  and  that  such  contract  must  necessarily  govern 
their  future  relations. 

The  power,  authority  and  method  of  acquiring  school- 
house  sites  by  school  districts  are  set  forth  in  Code  Sees. 
2814,  2815  and  2816.  These  sections  were  in  force  in  1877, 
when  the  defendant  acquired  its  schoolhouse  site.  By  a  perusal 
of  these  sections,  it  will  be  seen  that  the  distinction  between 
a  voluntary  conveyance  by  deed  and  an  involuntary  con- 
veyance by  condemnation,  which  is  urged  by  appellant,  does 
not  obtain  in  the  contemplation  of  this  statute.  These  sec- 
tions (omitting  matters  not  necessary  for  our  present  consid- 
eration) are  as  follows: 

"Sec.  2814.  Any  school  corporation  may  take  and  hold 
so  much  real  estate  as  may  be  required  for  schoolhouse  sites, 
for  the  location  or  construction  thereon  of  schoolhouses  and 
the  convenient  use  thereof,  but  not  to  exceed  one  acre,  ex- 
cept in  a  city  or  incorporated  town  it  may  include  one  block 
exclusive  of  the  street  or  highway,  as  the  case  may  be,  for  any 
one  site,  unless  by  the  owner's  consent,  which  site  must  be  upon 
some  public  road  already  established  or  procured  by  the 
board  of  directors,  and  shall,  except  in  cities,  incorporated 
towns  or  villages,  be  at  least  forty  rods  from  the  residence 
of  any  owner  who  objects  to  its  being  placed  nearer,  and 
not  in  any  orchard,  garden  or  public  park.'' 

**Sec.  2815.  If  the  owner  of  the  real  estate  desired  for 
a  schoolhouse  site,  or  a  public  road  thereto,  refuses  or  neglects 
to  convey  the  same,  or  is  unknown  or  cannot  be  found,  the 
county  superintendent  of  the  proper  county,  upon  the  appli- 
cation of  either  party  in  interest,  shall  appoint  three  disin- 
terested referees     ..." 

"Sec.  2816.  In  the  case  of  non-user  for  school  purposes 
for  two  years  continuously  of  any  real  estate  acquired  for  a 
schoolhouse  site  ft  shall  revert,  with  improvements  thereon, 
to  the  owner  of  the  tract  from  which  it  was  taken,  upon  re- 
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payment  of  the  purchase  price  without  interest,  together  with 
the  value  of  the  improvements,  to  be  determined  by  arbi- 
tration, but  during  its  use  the  owner  of  the  right  of  reversion 
shall  have  no  interest  in  or  control  over  the  premises." 

In  the  case  at  bar,  there  was  a  proviso  in  the  deed  from 
the  original  grantor,  as  above  indicated,  but  its  terms  are 
not  literally  the  same  as  the  proviso  of  the  statute.  It  is 
argued  that  these  terms  are  more  favorable  to  the  district 
than  are  the  terms  of  the  statute,  and  that  they  should  be 
construed  in  the  light  most  favorable  to  the  school  district, 
on  the  theory  that  the  law  abhors  a  forfeiture. 

We  think  it  clear  that  the  proviso  in  the  deed  should  be 
construed  in  the  light  of  the  statute  then  existing.  We  see 
no  inconsistency  between  the  two.  The  proviso  in  the  deed 
was  a  manifest  attempt  to  save  to  the  acquiescent  grantor  the 
benefit  of  the  existing  statute,  which  would  concededly  apply 
if  the  land  were  taken  by  condemnation.  Sec.  2816  is  not  a 
forfeiture  statute.  It  provides  for  rescission,  rather  than  for- 
feiture, with  full  compensation  to  the  school  district  for  the 
property  and  improvements  to  be  thus  taken.  The  cases 
cited  by  appellant,  applying  strict  rules  of  construction  to 
avoid  a  forfeiture,  are  not  fairly  applicable.  The  petition  for 
rehearing  must  therefore  be — Overruled. 

Dkembr,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  W.  Hough,  Appellant,  v.  First  National  Bank,  Appellee. 

BANKS  AND  BANKING:  Deposits — ^Eironeons  or  Improper  Credit — 
1  Bight  to  Ck>liect.  The  entry  on  the  books  of  a  bank  of  a  credit 
in  favor  of  one  dealing  with  the  bank,  followed  by  the  iesuance 
and  delivery  of  a  deposit  slip,  does  not  conclude  the  bank,  and 
such  entry,  if  erroneous,  or  made  under  a  misapprehension  of  the 
facts,  may  be  corrected,  so  long  as  it  remains  a  mere  matter  of 
bookkeeping. 

PRINCIPLE  APPLIED:     A  judgment  defendant  arranged  with 
a  bank  for  the  money  to  pay  the  judgment  and  directed  the  bank 
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to  tend  the  money  to  the  clerk  of  the  courts.  The  judgment 
plaintiff  aeems  to  have  had  an  account  at  the  bank.  The  cashier, 
instfoad  of  sending  the  money  to  the  clerk,  delivered  to  the 
judgment  plaintiff  a  deposit  slip  or  receipt  for  the  amount  and 
credited  the  latter 's  account  accordingly.  The  next  day,  the 
cashier  learned  that  claim  was  made  that  certain  attorneys  had 
a  lien  on  the  judgment  and,  thereupon,  he  forwarded  the  money 
to  the  clerk  and  cancelled  the  credit  theretofore  made  in  favor 
of  the  judgment  plaintiff.  Held,  the  bank  was  within  its  rights — 
that  the  issuance  of  the  slip  and  the  entering  of  the  credit  did 
not  transfer  to  the  judgment  plaintiff  the  title  to  any  money. 

ATT0BNE7   AND    CLIENT:      Anthorlty   of   Attorney— Beoelying 

2    Money  Dae  on  Judgment.    An  attorney  whose  authority  has  not 

been  revoked  has  authority  to  receive  from  the  clerk  the  amount 

of  a  judgment  rendered  in  a  proceeding  in  which  the  attorney  was 

employed  by  the  judgment  plaintiff. 

PRINCIPLE  APPLIED:  See  No.  1.  After  the  money  was 
paid  to  the  clerk,  it  was  paid  to  the  attorney  who  obtained  the 
judgment  for  the  judgment  plaintiff.  The  authority  of  the  attor- 
ney had  never  been  revoked.  Held,  the  payment  to  the  attorney 
was,  in  legal  effect,  payment  to  plaintiff. 

Appeal  from  Fayette  District  Court. — A.  N.  Hobson,  Judge. 

Thursday,  December  16, 1915. 

The  opinion  states  the  nature  of  the  case  and  the  material 
facts. — Affirmed, 

Edwards,  Longley,  Ransier  dt  Smith,  for  appellant. 

W,  B.  Ingersoll,  E.  R.  O'Brien  and  E.  H.  Estey,  for 
appellee. 

Weaver,  J. — The  plaintiff  brings  this  action  at  law, 
alleging  that,  on  August  15,  1913,  he  deposited  with  the 
defendant  bank  the  sum  of  $3,125.59,  for  which  the  bank,  by 
its  cashier,  made  and  delivered  to  him  a  deposit  ticket;  and 
that  thereafter,  on  August  16,  1913,  he  demanded  of  the  bank 
repayment  of  the  amount  so  deposited  and  repayment  was 
refused.  Upon  this  showing,  plaintiff  demands  judgment  in 
his  favor  for  the  full  amount  of  the  deposit,  with  interest. 
The  defendant  admits  that,  on  the  day  named  in  the  petition. 
Vol.  173  Ia.— 4 
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it  issued  to  plaintiff  a  deposit  slip  for  the  sum  of  $3,125.59,  . 
but  denies  that  it  represented  money  received  from  plaintiff 
or  for  his  use  or  account.  It  is  alleged  that  the  deposit  slip 
represented  a  sum  of  money  which  had  been  placed  in  its 
hands  as  a  special  deposit  by  one  Thorp,  to  be  paid  over  to 
the  clerk  of  the  court  in  discharge  of  a  certain  judgment 
rendered  in  the  district  court  against  the  said  Thorp  in  favor 
of  the  plaintiff  Hough;  that  plaintiff,  well  knowing  the  con- 
ditions upon  which  Thorp  had  made  the  deposit,  stated  to  the 
defendant  that  the  judgment  had  been  discharged  in  full,  and 
that,  by  reason  thereof,  he  had  become  entitled  to  be  credited 
with. the  full  an^ount  of  the  deposit;  although,  in  truth  and  in 
fact,  the  judgment  had  not  been  discharged  or  released  and 
no  settlement  or  adjustment  thereof  had  been  made,  and 
defendant,  relying  upon  the  truth  of  said  representations, 
gave  credit  to  plaintiff  and  issued  him  the  ticket.  Defendant 
further  alleges  that,  after  issuing  the  deposit  ticket,  it  ascer- 
tained the  true  condition  of  the  record  relating  to  the  judg- 
ment, and  thereupon,  withdrew  the  credit  it  had  given  the 
plaintiff  on  its  books  and  remittal  the  full  amount  of  money 
received  from  Thorp  to  the  clerk  of  the  district  court  of  said 
county,  to  be  applied  to  the  satisfaction  of  such  judgment. 
The  mere  reading  of  the  issues  as  formally  set  forth  in 
petition  and  answer  naturally  gives  rise  to  the  thought  that 
the  controversy  involves  no  substantial  right,  and  that,  even 
if  plaintiff's  demand  upon  the  bank  was  refused,  as  alleged 
by  him,  he  has  only  to  go  to  the  clerk's  office  and  draw  the 
same  amount  of  money  paid  in  there  to  his  credit,  for  the 
satisfaction  of  the  judgment  against  Thorp.  The  puzzle  is 
solved,  however,  when,  upon  going  further  into  the  record, 
we  discover  that  plaintiff's  attorneys,  who  procured  the  judg- 
ment in  his  favor,  had  filed,  or  attempted  to  file,  a  lien  thereon 
for  their  services  in  that  case,  and  that  plaintiff  is  unwilling 
to  recognize  or  pay  such  claim.  For  this  reason,  plaintiff 
refuses  to  acknowledge  the  payment  made  to  the  clerk,  and 
insists  that  the  bank,  by  its  act  in  crediting  him  with  the 
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amount  of  money  left  in  its  hands  by  Thorp,  paid  to  him  the 
full  amount  of  the  judgment,  and  that  the  money  thereupon 
became  his  property  as  completely  and  absolutely  as  if  Thorp 
had  in  person  paid  that  sum  directly  into  his  hands.  The 
issue  was  tried  to  a  jury  and,  at  the  close  of  the  testimony, 
the  court,  upon  defendant's  motion,  directed  a  verdict  in  its 
favor,  and  judgment  was  rendered  thereon  against  plaintiff 
for  costs.    Plaintiff  appeals. 

It  is  undisputed  that  Thorp  left  the  money  with  the  de- 
fendant bank  to  pay  the  judgment.     Concerning  the  circum- 
stances of  this  payment  or  deposit,  Thorp  testifies:    **I  left 
the  money  with  the  cashier,  Hanson,  on  the 
*  banking:  de-     13th  or  14th  of  August.    I  instructed  him  to 

posits:  erro- 

proper%nSit-    ^^^^  ^^  *^®  ^^^^  moming  to  the  clerk  of  the 
right  to  corre<^t  ^^^j^  ^^  ^Yest  Union  to  pay  the  judgment 

which  Hough  had  against  me.  I  did  not  give  any  other  or 
different  instructions  to  the  bank  with  reference  to  this 
money."  Hanson,  tfee  cashier,  who  transacted  the  business 
with  both  Thorp  and  plaintiff,  says:  **Mr,  Thorp  told  me  to 
satisfy  the  judgment  against  him  by  sending  the  money  to 
the  clerk  of  the  court.  He  never  gave  me  any  other  or  different 
instructions."  These  statements  harmonize  and,  as  there  is 
no  evidence  to  the  contrary,  their  truth  may  be  considered 
established,  for  the  purposes  of  this  case.  As  to  what  took 
place  between  plaintiff  and  the  cashier,  their  testimony  is 
more  widely  at  variance.  Plaintiff's  story  is  to  the  effect 
that,  responding  to  information  by  telephone  from  the  cashier 
that  the  judgment  had  been  paid,  or  that  the  money  was  there 
for  such  payment,  he  went  to  the  defendant  bank,  on  August 
15,  1913,  where  Hanson  showed  him  a  memorandum  indicating 
that  the  amount  due  on  the  judgment  was  $3,125.59,  and 
then  asked,  **What  will  you  have  for  this?"  Plaintiff  having 
suggested  that  he  would  take  either  draft  or  certificate  of 
deposit,  Hanson  went  behind  the  counter  a  moment,  and  when 
he  returned,  said,  **I  just  credited  your  account.  You  can 
check  it  out.    You  probably  won't  need  it  all  right  away"; 
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and  with  that,  he  gave  the  defendant  the  deposit  slip.  At  the 
same  time,  plaintiff  signed  and  left  with  Hanson  a  receipt,  as 
follows: 

' '  $3,125.59  Oelwein,  Aug.  15, 1913. 

''Received  of  First  Nat'l  Bank  for  B.  E.  Thorp,  Thirty- 
one  Hundred  Twenty-five  &  50/100  Dollars,  in  full  satisfac- 
tion of  judgment  in  action  B.  E.  Thorp  v.  J.  W.  Hough. 

''John  W.  Hough.'' 

On  the  next  day,  plaintiff  returned  to  the  bank  and  pre- 
sented a  check  Jfor  the  amount  of  the  deposit  slip,  and  pay- 
ment was  refused,  because  Hanson  had  discovered  the  alleged 
attorney's  lien  and  that  plaintiff  was  refusing  to  recognize  it. 
Hanson,  for  the  defendant,  swears  that  he  told  plaintiff  that 
Thorp  had  left  the  money  with  the  bank  "to  satisfy  the  judg- 
ment at  West  Union";  but  witness  expressed  the  thought 
that  he  could  turn  it  over  to  plaintiff  direct.  Plaintiff  then 
suggested  that  he  would  take  the  money,  but  the  witness 
responded,  "No,  I  will  give  you  a  deposit  slip  for  it  as  a 
receipt."  At  the  interview  next  day,  when  payment  of  the 
check  was  refused,  the  cashier  says  he  explained  to  plaintiff 
the  embarrassment  caused  by  the  attorneys'  lien, — that  the 
bank  could  not  pay  the  money  over  to  him  and  expose  itself 
or  Thorp,  or  both,  to  liability  for  the  amount  of  such  lien, — 
and  that,  if  plaintiff  would  clear  the  record  in  this  respect,  the  • 
bank  would  at  once  pay  the  full  amount  of  the  deposit.  He 
further  says  that,  finding  himself  unable  to  agree  with  the 
plaintiff,  he  transmitted  the  full  sum  to  the  clerk  at  West 
Union.  The  deposit  account  of  the  defendant  was  corrected 
by  charging  it  with  "error",  to  the  amount  of  the  deposit 
slip.  Plaintiff  denies  that  Hanson  informed  him  that  the 
money  had  been  left  at  the  bank  by  Thorp  with  instructions 
to  pay  it  to  the  clerk.  It  is  also  shown  that,  after  the  money 
covering  the  full  amount  of  the  judgment  had  been  paid  into 
the   clerk's  office  by  the  bank,   Mr.   W.  J.   Ainsworth,   an 
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attorney  at  law,  who  represented  plaintiff  in  procuring  the 
judgment,  and  whose  authority  to  appear  and  act  for  him  in 
the  case  had  never  been  withdrawn,  received  and  receipted 
for  the  full  amount  of  the  recovery  and  interest.  There  is 
other  evidence  having  bearing  upon  the  validity  of  the  at- 
torneys' lien;  but,  in  our  view  of  the  rights  of  the  parties  to 
this  action,  that  is  a  question  we  are  not  called  upon  to  decide. 

For  two  sufficient  reasons,  we  hold  that  the  lower  court 
correctly  directed  a  verdict  for  the  defendant : 

(1)  It  is  shown  without  dispute  that  Thorp,  having  a 
credit  at  the  defendant  bank,  specifically  directed  the  cashier 
to  send  the  money  to  the  clerk's  office  for  the  satisfaction  of 
the  plaintiff's  judgment ;  and  if  so,  it  was  the  cashier's  duty  to 
comply  with  the  direction  so  given.  "With  the  banker's  instinct 
to  improve  the  opportunity  to  increase  the  amount  of  deposits 
in  his  bank^  he  arranged  to  transfer  a  credit  for  the  required 
amount  direct  to  plaintiff,  instead  of  remitting  the  money  to 
the  clerk,  as  he  should  have  done.  Had  plaintiff  taken  ad- 
vantage of  the  situation  to  withdraw  the  money  at  once,  doubt- 
less the  bank  could  not  have  compelled  its  repayment  or 
return ;  but  before  any  money  had  changed  hands,  and  while 
the  transaction  still  remained  a  mere  matter  of  bookkeeping, 
the  bank  discovered  the  hole  into  which  it  was  liable  to  fall, 
informed  the  plaintiff  that  it  would  not  deliver  the  money  to 
him,  canceled  the  credit  and  sent  the  money  to  the  clerk's 
office,  wherjs  it  properly  belonged  under  the  conditions  upon 
which  it  was  received  from  Thorp.  And  this  we  think  it  could 
rightfully  do.  The  deposit  slip  is  at  most  a  mere  receipt,  which 
is  open  to  explanation,  and  the  circumstances  under  which  it 
was  given  may  be  inquired  into.  Keen  v.  Beckman,  66  Iowa 
672;  Firgt  Nat  Bank  v.  Clark,  (N.  Y.)  17  L.  R.  A.  580. 
Plaintiff  could  not  rightfully  have  complained,  had  Hanson 
refused  at  the  outset  to  pay  the  money  to  him  or  to  give  him 
credit  therefor  and  insisted  upon  making  the  payment  to  the 
clerk,  to  whom  plaintiff  or  his  authorized  attorney  could  go 
and  receive  it.    The  credit  which  was  given  him  was  something 


Digitized  by  LjOOQ IC 


54  Hough  v.  First  Nat.  Bank.  [173  Iowa 

which  he  was  not  entitled  to,  because  Hanson  was  not  author- 
ized to  thus  dispose  of  the  fund  left  with  him  by  Thorp ;  and 
in  refusing  to  carry  out  the  transaction,  and  cancelling  the 
credit  upon  the  books  of  the  bank,  plaintiff  suffered  no  action- 
able wrong. 

(2)  Even  if  the  first  point  be  rejected  as  without  merit, 

it  further  appears  without  dispute  that,  after  the  defendant 

had  refused  to  pay  the  deposit  to  plaintiff,  and  had  paid  it 

over  to  the  clerk  in  satisfaction  of  the  judg- 

2.  Attorney  and  ,..«.,  •■  ■• 

^knt:  au-  mcnt,  plaintiff  s  attorney,  who  represented 
Sff^monerSue  ^^™  ^^  obtaining  such  judgment,  and  whose 
on  Judgment,  authority  had  never  been  revoked  or  with- 
drawn, collected  and  received  from  the  clerk  the  full  amount 
thereof  and  receipted  the  same  upon  the  judgment  docket. 
This  the  attorney  had  the  legal  right  and  authority  to  do 
(Code  Sec.  319,  Par.  3).  The  attorney's  act,  within  the  scope 
of  his  employment,  was  the  act  of  the  plaintiff  himself.  So 
far  as  its  effect  upon  this  case  is  concerned,  it  is  as  if  the 
plaintiff  himself  had  gone  to  the  clerk's  office  and  drawn 
therefrom  the  money  which  the  bank  had  there  paid  in  satis- 
faction of  the  judgment,  and  yet,  with  that  money  in  his 
pocket,  he  should  come  into  court  insisting  that  defendant  be 
compelled  to  pay  him  the  same  debt  over  again.  The  law  will 
not  permit  double  payment  to  be  exacted  in  this  manner.  If 
it  be  true  that  plaintiff  has  some  quarrel  with  his  attorneys 
over  the  amount  of  their  fees,  he  should  himself  bear  the 
burden  of  fighting  it  out,  and  not  shift  it  upon  the  shoulders 
of  third  persons,  who  have  no  manner  of  interest  in  the 
controversy. 

The  judgment  below  is — Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Frederick  M.  Hubbell  et  al.,  Appellees,  v.  City  op  Des 
Moines,  Appellant. 

KUNIOIPAL  COBPOBATIONS:    Streets  and  Alleys— Plenary  Power 

1  to  Vacate.  The  legislative  department  of  the  state  has  plenary 
power  to  vacate  streets  and  alleys  and  may  delegate  such  power 
to  municipalities.     (Sec.  751,  Code,  1897.) 

MUNICIPAL    CORPOBATIOKS:      Streets  and  Alleys— Vacation— 

2  Non-Destraction  of  Ingress  or  Egress— Danintim  Absque  Injuria.  - 
The  vacation  of  a  public  street  or  alley  by  a  city,  without  sub- 
stantial inconvenience  resulting  to  abutting  landowners  in  pass- 
ing to  and  from  their  property,  deprives  such  owners  of  any 
standing  in  court  to  question  the  legality  of  such  vacation.  Suf- 
fering no  substantial  inconvenience  in  ingress  and  egress,  such 
owners  suffer  exactly  as  the  public  in  general  suffers,  and  such 
damage  is  damnum  absque  injuria, 

PRINCIPLE  APPLIED :  Action  to  nullify  the  vacation  of  an 
alley.  A  substantial  and  permanent  Coliseum,  or  convention  hall, 
was  built  the  full  length  of  a  block  between  two  main  east  and 
west  paved  streets.  Adequate  and  exclusive  entrances  were  pro- 
vided at  each  end  of  the  building,  opening  upon  the  sidewalks 
of  the  respective  streets.  Numerous  windows  were  placed  in  the 
east  wall,  but  no  entrance  or  exit  ways.  Abutting  the  east  wall 
for  its  entire  length  was  a  sixteen-foot  alley,  uneven  and  but 
little  used.  Abutting  the  alley  on  the  east  thereof  was  a  city 
park.  The  city  vacated  the  alley  and  merged  it  into  the  park 
and  built,  at  substantial  cost,  a  pergola  upon  the  vacated  alley 
and  otherwise  improved  the  park.  Held,  self-evidently,  the  abut- 
ting owners  suffered  no  damage  other  than  that  suffered  by  the 
public  generally,  and  could  not  complain. 

MUmOIPAL  CORPOBATIOKS:  Streets  and  Alleys— Vacation— 
3  Power  Not  Conditioned  on  Prior  Payment  of  Damages — Constitu- 
tional Law.  A  public  street  or  alley  may  be  legally  vacated  with- 
out first  having  the  damages,  if  any,  to  abutting  property  as- 
sessed and  paid  or  secured.  (Const.,  Art.  1,  Sec.  18.)  Such  vaca- 
tion is  not  a  "taking"  of  private  property  for  public  use.  This 
constitutional  provision  does  not  apply  to  every  proceeding  by 
which  private  property  may  be  affected  for  a  public  purpose. 
The  citizen  is  fully  protected  by  his  right  to  resort  to  the  courts 
to  recover  hi&  consequential  damages,  if  any, 

PRINCIPLE    APPLIED:       (See    No.    2)      Held,    ascertainment 
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and  payment  of  present  or  prospective  damages,  if  any,  prior  to 
vacation,  were  not  necessary. 

SAUNGEity  J.,  dissents. 
Appeal  from  Polk  District  Court. — ^W.  H.  McHenry,  Judge. 
Saturday,  October  2,  1915. 
Rehearing  Denied  Thursday,  December  16,  1915. 

Action  brought  to  declare  void  an  ordinance  vacating  a 
certain  alley.  The  plaintiffs  ask  an  injunction  agains^  the 
obstruction  of  the  alley  also,  on  the  ground  that  the  damage 
to  plaintiffs'  property  abutting  thereon  was  not  first  ascer- 
tained and  paid,  as  required  by  Art.  1,  Sec.  18,  of  the  Con- 
stitution, it  being  claimed  by  the  plaintiffs  that  the  vacation 
of  the  alley  was  a  taking  of  private  property  for  public  use, 
in  violation  of  the  terms  of  the  Constitution. — Reversed. 

E,  0.  Brennan,  H.  W.  Byers  and  EskU  C.  Carlson,  for 
appellant. 

Parker,  Parrish  &  Miller,  for  appellees. 

Qaynor,  J.— On  the  20th  day  of  May,  1912,  the  defendant 
city  passed  the  following  ordinance: 

**Be  It  Ordained  by  the  City  Council  of  the  City  of  Des 

Moines : 

*'Sec.  1.,  That  the  north  and  south  alley  between  West 
Second  Street  and  the  Des  Moines  River  and  bounded  on  the 
north  by  Grand  Avenue  and  on  the  south  by  Locust  Street, 
said  alley  lying  immediately  east  of  the  Coliseum,  be  and  the 
same  is  hereby  vacated. 

**Sec.  2.  That  said  alley  so  vacated  and  described  in 
Sec.  1  of  this  ordinance  be  and  the  same  is  hereby  placed 
under  the  supervision  of  the  superintendent  of  parks  and 
public  property,  the  same  to  be  utilized  for  park  purposes. 

**Sec.  3.  All  ordinances  or  parts  of  ordinances  in  con- 
flict herewith  are  hereby  repealed. 
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**Sec.  4.  This  ordinance  shall  be  in  full  force  and 
3ffect  from  and  after  its  passage  and  publication  as  provided 
bylaw." 

It  appears  that  the  plaintiffs  are  the  owners  of  certain 
lots,  occupied  by  the  Coliseum  referred  to  in  said  ordinance. 
This  Coliseum  building  extends  from  Locust  Street  to  Grand 
Avenue,  immediately  west  and  abutting  upon  the  alley  re- 
ferred to.  It  is  built  of  brick,  has  windows  on  the  east  side, 
facing  the  alley,  but  has  no  means  of  exit  or  entrance  to  or 
from  the  alley.  The  entrance  is  from  Ijocust  Street  on  the 
south,  and  from  Qrand  Avenue  on  the  north.  On  the  north 
end  of  the  Coliseum  building,  facing  on  Grand  Avenue,  there 
are  two  doors,  or  openings,  one  large  enough  to  admit  a  large 
wagon  or  anything  of  that  kind,  and  the  other  for  the  admis- 
sion of  people.  On  the  south  end  of  this  building,  fronting  on 
Locust  Street,  there  are  three  or  four  doors.  All  the  exits  and 
entrances  are  on  the  north  and  south  sides  of  the  building, 
facing  on  Locust  Street  and  Grand  Avenue.  Grand  Avenue 
is  sixty-six  feet  wide  between  lot  lines,  and  the  roadway  is 
forty-two  feet  between  the  curb.  The  Coliseum  is  now  so 
arranged  that  all  people  who  enter  or  leave  the  building  must 
do  so  either  on  Locust  Street  or  Grand  Avenue.  There  is  no 
exit  or  entrance  on  either  the  east  or  west  side  of  the  building. 
Locust  Street,  running  immediately  south  of  the  Coliseum,  is 
one  of  the  main  public  streets  of  the  city  and  is  a  paved 
street,  with  sidewalks  both  on  the  north  and  south  sides. 
Grand  Avenue  is  also  a  public  street,  paved  and  with  side- 
walks. The  property  immediately  east  of  the  Coliseum  and 
this  alley  is  owned  by  the  city,  and  is  used  as  a  public  park 
and  fronts  on  the  river.  It  has  been  graded  and  sodded,  and 
a  small  structure  erected  called  a  pergola.  This  pergola  is 
about  ten  feet  high,  and  its  west  line  is  about  six  feet  east  of 
the  Coliseum  and  about  midway  between  Locust  Street  and 
Grand  Avenue,  and  is  thirty  feet  in  radius.  The  alley  was 
about  sixteen  feet  wide.  Prior  to  the  time  it  was  vacated,  it 
was  rough,  full  of  rubbish,  uneven,  and  unsatisfactory  to 
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drive  on,  and  was  not  used  very  much.  The  land  lying  be- 
tween the  river  and  the  Coliseum  and  immediately  east  of  this 
alley  is  laid  out  as  a  place  for  the  gathering  of  people  in  the 
evening,  and  as  an  adornment  to  the  river  front.  The  pergola 
is  made  of  wood  and  stucco,  with  a  concrete  base,  and  has 
electric  lights,  and  the  park  is  provided  with  seats  as  a  resting 
place  for  tired  people,  and  is  devoted  exclusively  to  park  pur- 
poses. No  other  buildings  than  the  pergola  are  erected  on 
this  site.  The  city  has  expended  considerable  money  in  beau- 
tifying this  place  and  in  constructing  the  pergola.  The  effect 
of  the  vacation  of  this  alley,  the  erection  of  this  pergola,  and 
the  devotion  of  this  strip  between  the  Coliseum  and  the  river 
to  park  purposes,  is  to  prevent  the  use  of  this  alley,  by  teams 
on  the  east  side  of  the  Coliseum.  These  are  all  the  facts 
necessary  to  a  proper  determination  of  the  controversy  here. 

This  action  is  brought  to  declare  void  the  ordinance  above 
set  out,  and  to  enjoin  the  obstruction  of  the  alley  by  the  de- 
fendant. The  cause  was  tried  to  the  court  and  a  decree 
entered  for  the  plaintiffs,  as  prayed.  From  this,  defendant 
appeals. 

It  is  conceded  that  the  city  did  not,  at,  prior,  or  subse- 
quent to  the  passage  of  the  ordinance  vacating  the  alley  in 
controversy,  take  any  steps  to  ascertain  the  damages,  if  any, 
to  the  lots  abutting  on  this  alley,  and  did  not  pay  or  secure 
to  the  owners  of  such  lots  the  damage,  if  any,  they  sustained 
by  reason  of  the  vacation  of  the  alley.  This  last  concession 
provokes  the  whole  controversy.  The  plaintiffs  contend  that 
the  owner  of  property  abutting  on  the  street  or  an  alley  has 
an  interest  in  the  street,  distinct  from  his  interest  as  a  citizen, 
and  this  interest  is  private  property  which  is  protected  by 
Art.  1,  Sec.  18,  of  the  Constitution,  which  reads  as  follows : 

**  Private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation  first  being  made,  or  secured  to  be 
made,  to  the  owner  thereof,  as  soon  as  the  damages  shall  be 
assessed  by  a  jury",  etc. 

It  is  claimed  that  this  interest  which  an  abutting  property 
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owner  has  in  a  street  or  alley  cannot  be  taken  without  first 
ascertaining  and  paying  to  him  the  damages,  as  provided  in 
the  Constitution;  and  it  is  claimed  that,  under  this  provision 
of  the  Constitution,  where  a  street  or  alley  is  vacated,  the 
ascertainment  and  payment  of  the  damages  must  precede  the 
act  of  vacation ;  and  that  any  ordinance  which  undertakes  to 
vacate  a  street  or  alley,  without  making  provision  for  the 
ascertainment  and  payment  of  the  damages,  is  void,  as  in 
contravention  of  the  provisions  of  this  article  of  the  Con- 
stitution. 

It  is  elementary  that,  under  this  provision  of  the  Consti- 
tution, private  property  cannot  be  taken  for  public  use  until 
just  compensation  has  been  made  or  secured.  The  very  first 
step  in  the  taking  of  private  property  for  public  use  is  the 
ascertainment  and  payment  of  the  damages  which  result  to 
the  property  owner  from  the  taking.  This  damage  must  be 
ascertained,  paid  or  secured,  before  there  can  be  a  lawful 
taking  of  private  property  for  public  use.  The  question  then 
is,  Does  the  vacation  of  an  alley  constitute  such  a  taking  of 
private  property  of  abutting  owners  that  the  act  of  vacation 
becomes  unlawful  unless  the  damages  which  may  accrue  from 
such  vacation  have  been  first  ascertained,  paid,  or  secured? 
The  contention  of  the  plaintiffs  is  that  the  city  council  had  no 
power  or  jurisdiction  to  vacate  until  it  had  complied  with 
this  constitutional  requirement. 

It  is  proper  first  to  determine  what  the  powers  of  a  city 

are  over  its  public  streets  and  alleys,  what 
1.  Municipal  ^  "^   ' 

oo»p^m:oN8 :     right  it  has  in  the  same,  and  what  power  it 

IS^we/'to'lY^"     has  to  establish  or  vacate.     Sec.  751  of  the 

****•  Code  provides : 

''Cities  and  towns  shall  have  power  to  establish,  lay  off, 

open,  wid^n,  straighten,  narrow,  vacate,  extend,  improve  and 

repair  streets,  highways,  avenues,  alleys,  public  grounds",  etc. 

In  McLachlan  v.  Town  of  Gray,  105  Iowa  259,  this  court 

said:     '*We  understand  the  General  Assembly  has  plenary 

power  over  streets  and  may  vacate  or  discontinue  the  public 
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easement  in  them,  and  may  invest  municipal  corporations 
with  this  authority.''  This  was  an  action  to  restrain  the 
vacation  of  a  highway  within  the  limits  of  the  incorporated 
town  of  Gray. 

Spitzer  v.  Runy<Mi,  113  Iowa  619,  is  an  action  in  which 
the  plaintiff  sued  out  a  writ  of  certiorari  to  test  the  validity 
of  an  ordinance  passed  by  the  city  council,  whereby  certain 
streets  and  alleys  were  vacated,  and  the  land  comprised 
therein  granted  to  the  Burlington,  C.  R.  &  N.  R.  Co.  In  this 
case,  the  court  recognized  the  right  of  the  city,  not  only  to 
vacate  the  streets  and  alleys,  but  to  devote  them  thereafter  to 
other  than  public  purposes.  See  also.  City  of  Marshalltown 
V.  Forney,  61  Iowa  578 ;  Harrington  v,  Iowa  Cent,  R,  Co,,  126 
Iowa  388;  City  of  Lake  City  v.  Fulkerson,  122  Iowa  569;. 
Walker  v.  City  of  Des  Moines,  161  Iowa  215. 

Therefore,  we  find  not  only  that  the  statute  confers,  but 
judicial  authority  recognizes,  the  right  of  a  city  or  town, 
through  its  proper  council,  to  vacate  or  narrow  a  public 
street  or  alley,  and,  having  done  so,  it  is  invested  with  au- 
thority to  dispose  of  the  land  covered  by  the  street  or  alley  so 
vacated. 

We  come  next  to  inquire  what  is  the  right  of  the  abutting 

property  owner  in  the  street  or  alley,  upon  which  he  can 

predicate  a  legal  right  to  have  it  maintained  in  statu  quo. 

The  fee  of  the  street  is  in  the  city.    The  pe- 

^'  ^rations:  ^^"  <2uliar  right  of  the  abutting  property  owner  is 

leysl^ vacfiJion:  limited  to  the  use  of  the  street  in  connection 

Son  of  togress   with  his  property.    Of  course,  he  has  a  com- 

or  egress :  .,  .,1  *i.  «  «, 

daninum  absque  mon  right  With  the  public  to  the  use  of  the 
street.  As  an  abutting  landowner,  he  may 
have  a  distinct  and  different  right.  The  plaintiffs,  as  abutting 
property  owners,  have  a  right  to  a  means  of  egress  and  in- 
gress. The  street  or  alley  having  been  established  by  proper 
authority,  the  right  through  that  instrumentality  of  ingress 
and  egress  is  created.  This  is  a  substantial  right,  and,  at 
certain  points  abutting  their  property,  of  great  value;  at 
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other  points,  of  practically  no  value.  To  interfere  with  the 
free  and  convenient  use  of  ingress  and  egress,  to  shut  off 
access  to  their  property  entirely  by  the  vacation  of  streets  or 
alleys,  would  be,  in  some  instances,  to  destroy  the  value  of 
the  property  itself, — at  least  until  such  time  as  aerial  naviga- 
tion has  been  perfected.  There  is  no  question,  under  the  rule 
laid  down  in  this  state,  and  as  the  law  now  stands,  that  the 
vacation  of  a  public  street  or  alley  may  be  a  substantial  injury 
to  the  owner  of  abutting  property,  by  the  destruction  of  his 
right  to  the  larger  and  fuller  enjoyment  of  his  property, 
resting  in  the  existence  of  the  street  or  alley. 

In  Barr  v.  City  of  Oskaloosa,  45  Iowa  275,  it  was  held 
that  the  abutting  property  owner  could  not  recover  damages 
from  a  town  or  city,  sustained  by  reason  of  the  vacation  of  a 
street  or  alley.  This  decision  stood  as  the  law  of  this  state 
until  the  case  of  Long  v.  Wilson,  119  Iowa  267,  in  which  it 
was  said : 

**It  may  not  be  of  importance  to  the  general  public 
whether  a  particular  street  is  vacated  or  not.  It  is  important 
to  the  individual  owner  of  abutting  property  that  he  shall  be 
able  to  get  to  and  from  his  residence  or  business,  and  that  the 
public  shall  have  the  means  of  getting  there  for  social  or 
business  purposes.  In  such  a  case,  access  to  thoroughfares 
connecting  his  property  with  other  parts  of  the  town  or  city 
has  a  value  peculiar  to  him,  apart  from  that  shared  in  by 
citizens  generally,  and  his  right  to  the  street  as  a  means  of 
enjoying  the  free  and  convenient  use  of  his  property  has  a 
value  quite  as  certainly  as  the  property  itself.  If  this  special 
right  is  of  value, — and  it  is  of  value  if  it  increases  the  worth 
of  his  abutting  premises, — ^then  it  is  property,  regardless  of 
the  extent  of  such  value'*, — citing  authority. 

This  case  quotes  with  approval  from  Heinrich  v.  City  of 
St  Louis,  125  Mo.  424,  427,  as  follows: 

**  'There  is  no  doubt  but  a  property  owner  has  an  ease- 
ment in  a  street  upon  which  his  property  abuts,  which  is 
special  to  him  and  should  be  protected. '    While  the  owner  of 
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a  lot  abutting  on  a  public  street  has  the  same  right  to  the  use 
of  a  street  that  rests  in  the  public,  he  at  the  same  time  has 
other  rights  which  are  special  and  peculiar  to  him,  and  the 
right  of  ingress  and  egress  is  one  of  them.  This  right  of 
access  is  appurtenant  to  his  lot,  and  is  private  property.  To 
destroy  that  right  is  to  damage  his  property,  and  when  this 
is  done  for  the  public  good,  the  public  must  make  just  com- 
pensation." 

In  that  case,  it  is  said  that,  conceding  the  power  of  the 
legislature,  acting  through  municipalities,  to  vacate  streets, 
and  conceding  that  this  power  has  been  fully  recognized  by 
this  court,  yet  it  does  not  follow  that  the  power  may  be  exer- 
cised without  compensating  abutting  property  owners  for  the 
damages  occasioned  thereby. 

Borghart  v.  City  of  Cedar  Rapids,  126  Iowa  313,  was  an 
action  to  recover  damages  for  the  vacation  of  a  public  square, 
the  effect  of  which  was  to  obstruct  all  access  by  the  way  of 
the  square  to  plaintiff's  lots.    The  court  in  that  case  said: 

**That  this  square  was  intended  to  be  used  in  part,  at 
least,  as  a  street  approach  is  manifest  from  the  fact  that  some 
of  the  lots  were  platted  facing  it,  and  with  no  other  means 
of  access.  .  .  .  In  so  far  as  the  street  .  .  .  was  necessary 
to  the  free  and  convenient  way  for  travel  to  and  from  the  lot, 
-her  right  to  its  use  for  that  purpose  was  appurtenant  to  her 
premises,  and  essential  to  their  enjoyment.  The  abutter  has 
a  right,  in  common  with  the  community,  to  use  the  street  from 
end  to  end  for  the  purpose  of  passage ;  but,  in  addition  to  this 
common  right,  he  has  an  individual  property  right,  appendant 
to  his  premises  in  that  part  of  the  street  which  is  necessary 
to  free  and  convenient  egress  and  ingress  to  his  property. 
That  this  latter  right  is  private  and  personal  and  unshared  by 
the  community,  and  cannot  be  taken  away  without  answering 
in  damages,  is  held  by  substantially  all  the  authorities," — 
citing  authorities. 

Further,  in  speaking  of  the  act  of  vacation,  the  court  said : 
**As  such  destruction  (that  is,  the  vacation  of  the  street) 
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is  presumed  to  have  been  for  the  public  good,  the  public  must 
make  just  compensation  for  the  property  to  the  extent  t^keu 
As  the  authority  of  a  city  to  vacate  is  conceded  ,  .  .  her 
only  recourse  was  an  action  for  damages." 

McCann  v.  Clarke  Cotiwty,  149  Iowa  13,  involved  the 
right  to  recover  damages  for  the  vacation  of  a  public  high- 
way. It  cites  with  approval  Borghart  v.  Cedar  Rapids,  supra, 
and  Long  v.  Wilson^  supra, 

Ridgway  v.  City  of  Osceola,  139  Iowa  590,  relied  on  by 
the  plaintiffs,  was  an  action  to  recover  damages  claimed  to 
have  been  caused  by  the  vacation  of  a  street  or  alley  abutting 
on  plaintiff's  property.  In  that  case,  it  was  held  that,  in  so 
far  as  the  damages  are  not  different  from  those  of  the  general 
public,  no  damages  may  be  recovered ;  that  if  the  owner  still, 
after  the  vacation  of  the  street,  had  free  access  to  the  prop- 
erty and  to  the  improvements  thereon,  and  his  means  of  in- 
gress and  egress  are  not  substantially  interfered  with,  no 
damages  can  be  recovered. 

It  is  the  holding  of  this  court,  since  the  overruling  of 
Barr  v.  City  of  Oskaloosa,  supra,  that  an  abutting  property 
owner,  whose  right  of  ingress  and  egress  has  been  cut  off  or 
substantially  interfered  with  by  the  vacation  of  a  public  street 
or  alley,  has  a  right  of  action  against  the  city  for  any  damages 
which  he  may  sustain  by  such  vacation. 

It  is  argued  that  the  city,  by  accepting  the  street,  assumed 
an  obligation  to  keep  it  open  and  to  afford  to  the  dedicator,  or 
his  grantees,  access  to  the  property  abutting  upon  the  street ; 
that  this  duty  to  keep  it  open  is  clearly  implied  from  the 
dedication  and  acceptance;  that  although,  by  virtue  of  the 
statute,  the  city  has  power  to  vacate  the  street,  yet  it  cannot 
do  so  without  compensating  the  abutting  property  owner  for 
the  damages  which  may  result  to  him  from  such  vacation; 
that  the  right  to  ingress  and  egress  is  a  vested  right  in  the 
property  owner  and  is  of  value,  especially  if  the  value  of  his 
property  is  increased  by  the  existence  of  the  street  and  de- 
creased by  its  vacation;  that  if  the  existence  of  the  street 
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increased  the  worth  of  his  property,  then  this  right  to  have  it 
open  is  property  in  itself ;  and  that  the  vacation  of  the  street, 
which  takes  away  this  right  of  ingress  and  egress,  is,  in  itself, 
the  taking  of  property  within  the  constitutional  inhibition, 
and  cannot  be  taken  away  without  compensation.  It  was, 
however,  said  in  Ridgway  v.  City  of  Osceola,  supra,  that,  in 
so  far  as  the  damages  are  not  different  from  those  of  the  gen- 
eral public,  no  damages  may  be  recovered  from  the  city  on 
account  of  the  vaeation  of  the  street ;  that  if  the  owner  still 
has  free  access  to  his  property  and  to  the  improvements 
thereon,  and  his  means  of  ingress  and  egress  are  not  substan- 
tially interfered  with,  no  damages  may  be  recovered. 

In  this  Ridgway  case,  it  was  strongly  contended  that  the 
rule  in  Barr's  case  should  prevail;  that  no  damages  should 
be  allowed  even  though  the  vacation  did  have  the  effect  of 
preventing  egress  from  and  ingress  to  the  property;  that  no 
damages  could  be  allowed  for  the  vacation  of  the  public 
street.  What  was  said  in  the  Ridgway  case  was  in  answer  to 
the  contention  that  the  rule  in  Barr's  case  should  prevail. 
But,  whatever  the^purpose  may  have  been,  it  still  remains 
established  as  the  law  of  this  state  that  an  abutting  property 
owner,  whose  right  of  egress  and  ingress  has  been  substantially 
interfered  with  by  the  vacation  of  a  public  street  or  alley,  has 
the  right  of  action  for  damages  which  may  result  to  him  per- 
sonally by  such  vacation,  and  it  does  not  matter  whether  you 
call  it  an  easement  in  the  street,  a  vested  right  to  the  use  of 
the  street,  or  a  claim  for  damages.  This  court  is  committed 
to  the  doctrine  that  he  is  entitled  to  recover  if  the  free  access 
to  his  property  and  the  improvements  thereon,  through  the 
stireet  and  by  means  of  the  street,  has  been  substantially  inter- 
fered with.  The  court  summed  up  its  conclusion  in  the  Ridg- 
way case,  supra,  by  saying: 

"SuflSce  it  to  say,  that  a  street  or  alley  may  become  so 

appurtenant  to  abutting  property  that  it  cannot  be  vacated 

without  paying  compensation  to  the  owner  of  that  property." 

This  brings  us  to  the  real  matter  in  controversy  in  this 
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case.  It  is  clear  that  all  the  effect  that  the  vacation  of  the 
alley  in  the  imstant  case  could  have  upon  plaintiffs'  property 
rights  is  to  interfere  with  the  ingress  to  and  egress  from  their 
property,  from  and  to  this  alley.  At  the  present  time,  there 
are  no  means  provided  for  ingress  to  or  egress  from  this  alley, 
nor  was  any  such  provision  made,  or  attempted  to  be  made, 
at  the  time  this  ordinance  was  passed.  The  building  extends 
from  Locust  Street  to  Grand  Avenue.  It  is  so  constructed 
that  all  the  entrances  to  the  property  and  exits  from  the 
property  are  upon  Grand  Avenue  or  Locust  Street,  on  the 
north  and  south  ends  of  this  building.  The  vacation  of  this 
alley'  does  not,  as  this  record  discloses,  substantially  interfere 
with  the  full  enjoyment  of  all  means  of  access  to  this  property 
which  have  been  provided  or  were  in  existence  at  the  time  the 
ordinance  was  passed. 

We  might  hold,  under  the  authorities  heretofore  referred 
to,  that,  by  the  vacation  of  this  alley,  there  was  no  substantial 
invasion  of  any  right  of  the  plaintiffs  upon  which  they  could 
predicate  any  right  for  damages.  Their  egress  and  ingress 
have  not  been  substantially  interfered  with.  The  Coliseum 
was  constructed  as  a  gathering  place  for  people.  The  main 
floor  is  so  arranged  that  there  are  booths  along  the  east  and 
west  sides.  The  center  is  open.  Above  these  booths  on  the 
east  and  west  sides  are  galleries  with  seats.  On  the  south 
end,  there  are  also  galleries  with  seats.  All  exits  from  these 
galleries  lead  to  the  south,  or  to  Locust  Street.  There  are  no 
doors  or  entrances  or  exits  on  the  east  side  of  the  building. 
The  Coliseum  is  used  in  a  general  way  for  convention  pur- 
poses and  for  concerts.  There  are  many  small  windows  on  the 
east  side  of  the  building.  The  lowest  window  is  about  ten 
feet  above  the  ground.  The  building  is  about  forty  or  fifty 
feet  in  height,  and  occupies  the  entire  length  of  the  alley  on 
the  east  from  Locust  to  Grand  Avenue. 

We  might  stop  here  on  the  holding  that  the  vacation  of 
this  alley  has  not  affected  any  substantial  right  of  the  plain- 
tiffis  of  exit  from  or  ingress  to  their  property ;  that  whatever 
Vol.  173  Ia.— 5 
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right  they  have  been  deprived  of  by  the  vacation  of  the  alley 
is  a  right  to  use  the  alley  in  common  with  the  general  public. 
Proper  exits  and  entrances  have  been  left  unobstructed.  The 
exits  and  entrances  provided  have  not  been  interfered  with. 
The  full  enjoyment  of  the  use  of  the  property  has  not  been 
obstructed.  Ample  provision  has  been  made  for  exits  and 
entrances  on  the  north  and  south,  which  have  not  been  inter- 
fered with.  There  is  no  substantial  evidence  of  any  damages 
sustained  by  the  plaintiffs.  The  record  does  not  disclose  the 
interference  with  any  substantial  right  of  exit  and  entrance. 
The  mere  expression  of  the  opinion  that  the  property  has  been 
damaged  is  not  substantial  proof  against  the  physical  fact 
that^no  damage  has  resulted. 

We  are  not  disposed,  however,  to  stop  the  consideration 

of'  the  case  at  this  point.    Concede,  for  the  purpose  of  this 

case,  that  future  conditions  may  arise  in  which  it  may  be 

necessary  for  the  plaintiffs,  in  the  proper  en- 

■  poRATioNs:      '  joyment  of  their  property,  to  have  exits  and 

BtreeU  and  al-  r     mt       ^y 

leys:  vacation:   entrances  on  the  east;  that  such  exits  and  en- 
power  not  con-  ' 

prt!)?^^^ent    trances  can  be  provided  in  the  building  as  it 
?Snitit5fionai    ^ow  Stands ;  concede  that  the  property  may 
^'  not  alwajrs  be  used  for  the  purpose  to  which  it 

is  now  put,  and  that  the  vacation  of  this  alley  may  interfeire 
with  the  use  of  the  property,  when  put  to  a  different  purpose 
from  that  to  which  it  is  now  devoted ;  yet  we  cannot  concur  in 
plaintiffs'  contention  that  the  plaintiffs  are  now  damaged, 
and  that  this  damage  must  be  first  ascertained  and  paid  be- 
fore the  alley  can  lawfully  be  vacated. 

If,  by  the  vacation  of  this  alley,  plaintiffs  have  sus- 
tained actual,  measurable  damages,  the  question  still  arises 
whether  these  damages  are  of  such  a  character  that,  under  the 
provision  of  the  Constitution  heretofore  recited,  they  must 
first  be  ascertained  and  paid,  or  secured,  before  the  alley  is 
actually  vacated.  That  the  plaintiffs  might  be  entitled  to 
damages  may  be  conceded,  but  is  it  such  damage  as  must  be 
first  paid,  or  secured,  before  the  alley  is  vacated  T    On  this 
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quei^ion,  courts  are  not  agreed,  and  the  disagreement  arises 
lai^ly,  if  not  entirely,  from  the  different  wording  of  this 
constitutional  provision*  Some  of  the  states  have  provided 
that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation's  being  first  made,  or  secured 
to  be  made.  Our  Constitution  does  not  provide  that  private 
property  shall  not  be  damaged  for  public  use,  without  com- 
pensation's first  being  made.  The  constitutions  of  these  several 
states  originally  provided  as  ours  provides.  They  were  sub- 
sequently amended  by  adding  the  word  "damaged"  to  the 
word  "taken". 

It  must  be  conceded  that  no  physical,  tangible  property 
was  taken  by  the  vacation  of  this  street.  The  most  that  can  be 
said  for  the  plaintiffs'  claim  is  that  plaintiffs'  property  is  or 
may  be  damaged  by  the  action  of  the  city  in  vacating  the 
street.  But  concede,  for  the  sake  of  argument,  that  plain- 
tiffs' property  did  suffer  some  damage  from  the  exercise  of 
the  power  granted  to  the  city  to  vacate  this  alley,  yet  does 
the  constitutional  provision  above  referred  to,  and  the  inhibi- 
tion therein  contained,  cover  the  question  of  damages  to 
property!  Many  of  the  states  where  it  is  held  that  the  dam- 
ages resulting  from  the  vacation  of  a  street  must  be  first 
ascertained  and  paid  or  secured,  are  states  in  which  the  Con- 
stitution provides,  as  a  condition  precedent  to  the  vacation, 
that  the  damages  must  first  be  ascertained  and  paid. 
As  said  in  Louden  v.  Starr,  171  Iowa  528 : 
"There  is  a  difference  between  the  vacation  of  a  public 
street  and  damages  incident  thereto,  and  the  taking  of  private 
property  for  use  as  a  public  street.  In  the  taking  of  private 
property  for  a  street,  the  injury  is  direct,  immediate,  and 
ascertainable  at  once,  and  the  constitutional  provision  applies, 
and  compensation  must  be  first  made.  But  in  the  vacation  of 
a  street,  the  damages  are  not  direct,  immediate,  or  at  once 
ascertainable.  In  fact,  the  vacation  of  a  street  may  be  a 
direct  benefit  to  abutting  property  owners.  The  damages,  in 
such  case,  are  merely  consequential,  and,  though  recoverable 
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in  an  action  against  the  city,  it  is  not  necessary  that  they  be 
first  ascertained  and  paid.'' 

We  think  that  in  none  of  the  states,  where  the  Constitu- 
tion is  silent  as  to  damages,  has  it  been  required  that  com- 
pensation first  be  made  before  the  damages  are  inflicted. 

In  the  case  at  bar,  the  damages,  if  any,  are  such  as  may 
result  from  a  change  in  the  use  of  the  property,  and  cannot 
be  ascertained  or  determined  with  any  degree  of  accuracy  at 
this  time,  and  as  a  rule,  where  the  constitution  does  not  pro- 
vide for  having  the  damages  ascertained  and  paid  before  the 
street  is  vacated,  the  party  suffering  damages,  if  any,  is  left 
to  his  legal  remedy  to  recover  his  damages. 

Parker  v.  Catholic  Bishop  of  Chicago,  (111.)  34  N.  E.  473, 
was  an  action  in  which  the  plaintiff  sought  to  enjoin  the  city 
of  Chicago,  and  to  have  declared  void  an  ordinance  vacating 
a  public  street.  It  was  there  contended  that  it  was  a  condition 
precedent  to  the  vacation  of  the  street  that  the  damages  to 
complainant's  lot  be  first  ascertained  and  paid.  The  court 
said:  **The  municipality  holds  the  streets  and  alleys  of  the 
city  in  trust  for  the  general  public,  and  by  the  statute  is 
given  power  to  vacate  the  same  whenever  the  public  interest 
or  convenience,  in  the  exercise  of  a  reasonable  discretion, 
shall  seem  to  such  authority  to  require  it."  It  was  further 
held  in  that  case  that  it  was  immaterial  to  the  exercise  of  this 
right  whether  the  streets  were  owned  in  fee  by  the  city,  or 
whether  the  rights  reverted  to  adjoining  property  owners  upon 
its  vacation,  and  it  was  said : 

'*  A  question  of  more  difficulty  arises  upon  the  second  con- 
tentio^i  made.  It  is  insisted  ...  in  the  bill  that  the 
vacation  of  the  alley  deprived  the  complainant  of  a  valuable 
property  right,  which  she  would  otherwise  enjoy  as  appur- 
tenant to  her  lots,  and  that  if  said  alley  was  vacated  for  a 
public  use  or  purpose,  it  damaged  her  property,  and  she  was 
therefore  entitled  to  compensation.  While  private  property 
cannot  be  taken  by  public  authority  for  private  use,  it  may 
be  taken  or  damaged  for  a  public  use  upon  payment  of  just 
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compensation,  to  be  ascertained  by  a  jury  in  the  mode  pre- 
scribed by  law.  Const.,  Art.  2,  Sec.  13.  It  seems  to  be  well 
settled  in  this  state  that,  where  no  part  of  the  land  or  property 
of  the  complaining  owner  is  physically  taken  for  or  in  making 
the  proposed  public  improvement,  and  the  damages  claimed 
to  result  are,  therefore,  consequential  only,  this  provision 
of  the  Constitution  does  not  require  the  ascertainment  and 
payment  of  such  damages  as  a  condition  precedent  to  the 
exercise  of  the  right  or  power.  Stetson  v.  Chicago  cfe  E.  R. 
Co.,  75  111.  74,  76;  Patterson  v,  Chicago,  D.  it  V,  R.  Co.,  75 
lU.  588;  Peoria  &  R.  /.  R.  Co.  v.  Schertz,  84  111.  135;  Penn 
Mut.  L.  Ins.  Co.  V.  Heiss,  141  111.  35.  It  seems  to  be  sufficient 
to  answer  the  constitutional  requirement  that  a  remedy  is 
provided  for  the  recovery  of  such  damages;  and  the  same 
construction  was  given  in  the  Stetson  case,  supra,  to  the  word 
'damaged',  as  employed  in  the  act  to  provide  for  the  exercise 
of  eminent  domain.  It  was  there  held,  and  it  has  been  re- 
peatedly since  followed,  that  the  damages  there  referred  to 
were  direct  and  physical,  resulting  from  a  taking  of  a  portion 
of  the  land,  and  that  where  no  portion  of  the  land  was  taken, 
the  damages  suffered  are  consequential,  and  that  condemna- 
tion  proceedings  were  not  required  to  be  instituted  to  ascertain 
the  same. 

'*It  is,  however,  insisted  that,  although  no  portion  of  com- 
plainant's property  was  physically  taken,  by  Sec.  1,  Ch.  145, 
of"  the  Revised  Statutes,  the  city  council  were  required  to 
ascertain  and  pay  to  complainant  the  damages  to  her  prop- 
erty, resulting  from  the  vacation  of  the  alley,  and,  not  having 
done  so,  the  ordinance  is  void«  That  section  is  as  follows: 
'That  no  city  council  of  any  city     .     .  whether  incor- 

porated by  special  aot  or  under  any  general  law,  shall  have 
power  to  vacate  or  close  any  street  or  alley,  or  any  portion 
of  the  same,  except  upon  a  three-fourths  majority  of  all  the 
aldermen  of  the  city  .  .  .  And  when  property  is  dam- 
aged by  the  vacation  or  closing  of  any  street  or  alley,  the 
same  shall  be  ascertained  and  paid  as  provided  by  law.' 
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''It  is  urged  that  the  latter  clause  requires,  as  a  condition 
to  the  vacation  or  closing  of  a  street  or  alley,  that  damages 
be  ascertained  and  paid.  It  cannot  be,  however,  that  the 
legislature  intended  that  in  all  cases  there  should  be  a  judicial 
determination  as  to  whether  all  the  property  lying  adjacent 
to,  or  .that  might  in  a  remote  degree  be  affected  by  the  closing 
of  the  street  or  alley,  was  damaged  or  not.  It  is  only  'when 
property  is  damaged  by  the  vacation  or  closing  of  any  street 
or  alley'  that  the  same  is  to  be  ascertained^  as  provided  by 
law.  It  is  apparent,  we  think,  that  discretion  is  vested  in  the 
municipal  authorities  to  determine  in  the  first  instance, 
whether  property  will  or  will  not  be  damaged  by  the  proposed 
vacation  or  closing  of  the  street  or  alley.  .  .  .  The  pre- 
sumption is  that  the  city  council,  being  clothed  with  govern- 
mental functions,  will  discharge  its  duty  as  required  by  law, 
and  that,  where  property  is  damaged  by  the  proposed  vacation 
or  closing  of  any  of  the  streets  or  alleys  of  the  city,  they  will 
ascertain  and  pay  the  damages  as  required ;  and  this  presump- 
tion will  obtain  until  the  property  owner  has,  in  an  appro- 
priate action,  established  his  right  to  damages,  and  the 
property  owner  will,  where  no  proceedings  have  been  insti- 
tuted by  the  municipality  to  ascertain  his  damages,  be  re- 
mitted to  his  remedy  at  law  for  recovery  of  the  same.  The 
determination  of  the  city  authorities  cannot,  however,  be  con- 
clusive upon  the  property  owner.  He  will  be  entitled  to 
his  day  in  court  to  recover,  in  an  appropriate  action  at  law, 
all  ^uch  special  damages  to  his  property  ...  as  will  be 
occasioned  by  the  proposed  vacation." 

In  Va'fiderhurgh  v.  City  of  Minneapolis,  108  N.  W.  480,  we 
find  the  Minnesota  court  holding  against  plaintiff's  conten- 
tion. This  was  an  action  to  recover  damages  alleged  to  have 
been  occasioned  to  plaintiff's  property  by  the  vacation  of  cer- 
tain streets.  This  case  was  decided  on  three  propositions: 
(1)  Whether  the  plaintiff,  as  respects  the  property  there  in- 
volved, has  suffered  injury  and  damages  by  the  vacation  of 
the  street  different  in  kind  from  that  suffered  by  the  general 
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public,  and  is  entitled  to  compensation  under  the  provisions 
of  the  Constitution  of  the  state,  which  forbids  the  taking  or 
damaging  of  private  property  for  public  use  without  com- 
pensation's  first  being  made  or  secured;  (2)  whether,  in  view 
of  the  fact  that  compensation  was  not  made  by  the  city  at  the 
time  the  council  adopted  the  resolution  vacating  the  street, 
action  in  vacating  the  same  is  valid ;  (3)  whether  the  vacation 
of  the  street  was  a  taking  or  damaging  of  plaintiff's  private 
property  for  public  use.  The  court,  in  passing  upon  this 
question,  said : 

"A  property  owner's  special  right  in  such  cases  is  not 
limited  to  the  part  of  the  street  on  which  his  property  abuts ; 
his  right  in  this  respect  is  the  right  of  access  in  any  direction 
which  the  street  permits,  and  as  affecting  the  same,  no  dis- 
tinction can  be  drawn  between  a  partial  and  a  total  destruc- 
tion. The  impairment  of  the  lot  is  a' legal  injury,  differing 
in  degree  only  from  its  total  destruction.  In  Indiana^  B.  & 
W.  R,  Co,  V.  Eberle,  110  Indiana  542  (11  N.  E.  467,  59  Am. 
R.  225),  the  court  said:  'The  interest  in  the  street  which  is 
pecidiar  and  personal  to  the  abutting  lot  owner,  and  which  is 
distinct  and  different  from  that  of  the  general  public,  is  the 
right  to  have  free  access  to  his  lots  and  buildings,  substantially 
in  the  manner  he  would  have  enjoyed  the  right  in  case  there 
had  been  no  interference  with  the  street.'  In  Bigelow  v. 
Ballermo,  111  Cal.  559,  563  (44  Pac.  307),  the  court  said: 
'That  the  owner  of  property  abutting  on  a  public  street  has 
an  easement  in  the  street,  distinct  from  the  public  right  of 
way,  which  easement  is  property,  and  for  an  injury  to  this 
easement,  the  owner  is  entitled  to  compensation,  under  the 
constitutional  guaranty  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  due  compensation,'  " 
— citing  further  authority. 

The  court  then  proceeds : 

"Analogous  cases  in  this  court. sustain  plaintiff's  right 
to  compensation.  It  was  held,  in  Adams  v,  (C,  B.  &  Q.)  RaU- 
way  Co.,  39  Minn.  286,  that  the  owner  of  a  lot  abutting  on  a 
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public  street  has,  as  an  appurtenance  to  the  lot  and  inde- 
pendent of  his  ownership  of  the  fee  in  the  street,  an  easement 
in  the  street  to  the  full  width  thereof,  which  easement  is 
subordinate  only  to  the  public  right,  and  that  any  act  of  the 
public  authorities  which  materially  deprives  him  or  materially 
interferes  with  the  enjoyment  of  his  easement  is  a  taking 
of  private  property  within  the  meaning  of  the  Constitution," 
— citing  authorities. 

The  case  then  proceeds:  **In  the  case  of  Aldrich  v.  Wet- 
more,  52  Minn.  164  (53  N.  W.  1072),  the  court  held  that  to 
entitle  a  party  to  maintain  a  private  action  for  an  obstruction 
of  a  public  street,  it  was  unnecessary  for  him  to  show  that  he 
was  cut  off  from  all  access  to  his  property;  thctt  it  was  the 
nature  of  the  right  affected,  and  not  the  number  who  suffered 
from  the  wrongful  obstruction  in  the  street,  which  determined 
the  question  whether  an  action  for  damages  will  lie."  This 
case  holds  that  if  an  abutting  lot  owner  suffers  damage  peculiar 
to  himself  by  the  vacation  of  a  public  street  or  alley,  he  is 
entitled  to  recover  compensation.  The  court,  however,  says 
that  "the  learned  court  below  adopted  this  view  of  the  law, 
but  held  further  that  the  action  of  the  city  council  in  attempt- 
ing to  vacate  the  street  in  question  was  a  nullity,  because  no 
compensation  was  previously,  or  at  all,  paid  or  secured  to 
plaintiff  for  the  injury  resulting  therefrom.  There  is  much 
force  in  this  position,  for  it  is  the  generally  accepted  doctrine 
of  ail  the  courts  that,  under  constitutional  provisions  like  ours, 
where  private  property  is  taken  for  public  use,  payment  of 
compensation  is  a  condition  precedent  to  the  validity  of  the 
act  of  expropriation.     .     .  But  the  courts  have  excepted 

from  this  general  rule  cases  of  the  character  of  that  here  under 
consideration.  If  we  were  to  follow  the  general  rule  on  the 
subject,  and  hold  that,  because  plaintiff's  damages  were  not 
previously  ascertained  and  paid,  the  action  of  the  council  in 
vacating  the  streets  was  void,  it  might  cause  much  litigation 
and  confusion  in  the  cities  and  other  municipalities  of  the 
state.    No  doubt  many  streets  and  alleys  have  heretofore  been 
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vacated  under  circumstances  precisely  like  those  shown  in 
this  case,  no  compensation  by  way  of  damages  having  been 
ascertained  or  paid.  For  this,  and  the  further  reason  that 
the  exception  to  the  general  rule,  though  perhaps  not  logical, 
is  reasonable  and  sufficiently  protects  all  persons  claiming 
damages,  we  feel  constrained  to  adopt  it  as  the  law  of  this 
state,  and  thus  obviate  possible  difficulties  in  other  like  cases. 
The  damages  for  injuries  of  this  nature,  where  no  property  is 
actually  taken,  are  consequential,  not  direct;  no  person  is 
actually  deprived  or  dispossessed  of  his  property,  and  the 
authorities  hold  that  prepayment  is  unnecessary.  The  dam- 
ages in  such  cases  may  be  recovered  against  the  municipality.*' 

See  also,  Clemens  v.  Cannecticut  Mutual  Life  Ins,  Co., 
184  Mo.  48,  60  (82  S.  W.  1,  105  Am.  St.  526).  In  that  case  it 
is  said: 

**In  our  opinion,  the  Colorado,  Illinois,  West  Virginia 
and  Louisiana  courts  correctly  construe  Sec.  21,  Art.  2,  of  our 
Constitution  [this  article  of  the  Constitution  of  Missouri  is 
the  same  as  ours,  except  that  it  provides  for  the  payment  of 
damages]  in  holding  that  where  the  property  of  a  citizen  is 
not  taken,  and  his  proprietary  rights  not  disturbed,  but  the 
damage  to  his  property  is  purely  consequential,  he  is  not 
entitled  to  have  the  same  ascertained  and  paid  before  the 
proposed  public  work  is  done.  .  .  .  Having  reached  this 
conclusion,  we  hold  that,  whether  plaintiff  was  an  abutting 
owner  or  not,  he  was  not  entitled  to  have  the  improvements 
which  were  being  made  pursuant  to  an  ordinance  of  the  city, 
and  clearly  within  its  charter  powers,  enjoined.  .  .  .  that 
if  he  has  any  cause  of  action,  it  is  against  the  city  for 
damages." 

The  Supreme  Court  of  Louisiana,  in  McMahon  v.  St. 
Louis,  A,  &  T.  R,  Co,,  41  La.  Ann.  827,  829,  said : 

**It  is  true  the  Constitution,  Art.  156,  provides  that 
'Private  property  shall  not  be  taken  nor  damaged  for  public 
purposes  without  adequate  compensation  being  first  paid.' 
We  will  not  say  what  might  be  the  effect  of  this  article 
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.  .  . ,  if  the  act  prohibited  involved  the  taking  of  property, 
the  value  of  which  might  be  settled  in  advance.  But  in  this 
case  there  is  no  taking  of  plaintiffs'  property  .  .  .  The 
damages  claimed  are  purely  consequential  in  their  nature, 
necessarily  conjectural,  and  impossible  of  any  accurate  deter- 
mination except  after  the  construction  of  the  road.  To  impose 
upon  parties  the  necessity  of  settling  and  paying  such  dam- 
ages before  proceeding  with  the  work  would  be  to  require  a 
manifest  impossibility." 

See  also  Denver  &  8.  F.  R.  Co.  v.  Damke,  11  Colo.  247 
(17  Pac.  777).  This  case  cites  with  approval  Parker  v.  Catho- 
lic Bishop  of  Chicago,  supra;  Spencer  v.  Point  Pleasant  dk  0. 
R.  Co.,  23  W.  Va.  406;  Lorie  v.  North  Chicago  R.  Co.,  32 
Fed.  270;  Morris  v.  City  of  Philadelphia,  (Pa.)  49  Atl.  70. 
As  holding  to  a  contrary  doctrine,  see  PearsaU  v.  Board  of 
Supervisors,  (Mich.)  42  N.  W.  77 ;  Hortonv,  Williams,  (Mich.) 
58  N.  W.  369;  Steinhart  v.  Superior  Court,  (Cal.)  70  Pac. 
629;  State  ex  rel.  Smith  v.  Superior  Court  of  King's  County, 
(Wash.)  66  Pac.  385;  Limngston  v.  Board  of  Commissioners, 
(Neb.)  60  N.  W.  555. 

In  vacating  a  public  street,  the  damages  to  abutting 
property  owners  are  of  necessity  consequential.  Sometimes 
the  vacation  of  a  street  may  be  a  direct  benefit  to  the  property 
owner.  Property  owners  often  petition  for  the  vacation  of  a 
street.  The  mere  act  of  vacation,  in  itself,  may  or  may  not 
cause  damage  to  abutting  property  owners.  The  damages 
from  the  vacation  may  come  to  abutting  property  owners 
only  by  reason  of  the  use  to  which  the  vacated  street  is  put. 
The  location  of  the  street  in  relation  to  the  property,  the  use 
to  which  the  property  is  put,  at  the  time  of  the  vacation,  may 
negative  any  idea  of  damage.  The  damages  cannot  always  be 
ascertained  before  the  vacation  of  the  street.  It  is  unlike 
the  actual  taking  of  the  physical  property.  We  do  not  think 
the  vacation  of  a  street  is  the  taking  of  private  property  in 
contemplation  of  our  Constitution.  A  different  question 
might  arise  if  the  Constitution  provided  for  compensation's 
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first  being  made  in  case  of  damage  to  private  property  for 
public  use.  If  this  constitutional  provision  were,  broad  enough 
in  its  terms  to  cover  damages,  there  surely  would  have  been^ 
no  need  to  amend  the  Constitution  in  these  other  states  so  as 
to  cover  the  question  of  damages  due  to  the  vacation  of  a 
street. 

We  are  not  unmindful  of  the  fact  upon  which  some  of 
the  argument  for  the  plaintiifs  is  based — ^that,  in  many  of  our 
own  cases  in  which  the  right  to  recover  damages  for  the  vaca- 
tion of  a  street  is  involved,  this  court  sai  1  that  the  abutting 
property  owner  has  an  easement  in  the  f.^  reet ;  that  his  right 
to  use  the  street  is  a  right  appendant  to  his  property,  and  is, 
in  itself,  property,  for  the  taking  of  which  he  is  entitled  to 
damages.  Upon  these  decisions,  the  argument  proceeds  to 
the  conclusion  that,  this  right  of  an  abutting  property  owner 
in  the  street  to  have  the  street  maintained  being  appendant  to 
his  property,  and  an  easement,  and  in  itself  property,  for  the 
taking  of  which  he  is  entitled  to  damages,  the  taking  of  it  is 
the  taking  of  property  in  contemplation  of  the  constitutional 
provision,  which  cannot  be  done  without  first  making  com- 
pensation. 

The  question  as  to  when  compensation  for  damages  shall 
be  made,  in  case  a  street  is  vacated,  has  never  been  determined 
by  this  court  directly.  The  question  is  new,  so  far  as  this 
court  is  concerned.  It  is  therefore  open  to  us  to  choose,  be- 
tween conflicting  decisions,  the  better  rule ;  the  one  most  just 
and  equitable  in  its  application;  the  one  that  will  not,  in 
itself,  affect  vested  rights  and  disturb  existing  conditions. 
Much  of  what  has  been  said  in  previous  cases  was  said  at  a 
time  when  there  was  involved  the  question  as  to  whether  or 
not  an  abutting  property  owner  was  entitled  to  recover  any- 
thing on  account  of  the  vacation  of  the  street,  and  the  lan- 
guage used  must  be  interpreted  and  understood  in  the  light 
of  what  was  then  before  the  court  for  determination.  The 
most  that  this  court  has  determined,  up  to  date,  is  that  the 
plaintiffs  are  entitled  to  an  action. at  law  to  recover  dama^. 
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The  question  as  to  whether  these  damages  should  be  first 
ascertained,  paid,  or  secured  was  not,  at  any  time,  before  this 
court,  and  was  never  determined  before  this  time. 

We  are  inclined  to  think  that  the  better  rule  is  the  one 
adopted  by  the  Minnesota  and  Illinois  courts.  These  rules 
were  adopted  under  a  constitution  broader  than  ours,  and, 
therefore,  for  the  reason  heretofore  stated,  and  for  the  reasons 
submitted  in  those  cases,  we  think  that  the  abutting  property 
owner  ought  to  be  relegated  to  an  action  at  law  to  recover 
his  damages  and  that  the  city  ought  not  to  be  required  to 
ascertain  and  pay  them  before  an  ordinance  is  adopted 
vacating  the  street.  There  may  be  many  abutting  property 
owners  on  the  street  vacated.  Many  of  them  may  suffer  no 
damage ;  many  of  them  may  suffer  but  slight  damage ;  many 
may  be  entitled  to  large  damages;  yet,  if  plaintiffs*  contention 
be  right,  if  the  city  council  failed  to  proceed,  under  the  law 
governing  the  right  to  condemn  property  for  public  purposes, 
to  ascertain  and  pay  the  damages,  before  the  right  to  vacate 
was  complete,  much  expense  and  labor  would  necessarily  be 
incurred  in  instances  where  no  one  suffered  any  damage  by 
reason  of  the  vacation,  and  yet,  without  the  institution  of 
condemnation  proceedings,  this  ordinance  would  be  void.  If 
the  right  to  vacate  a  street  is  dependent  upon  the  duty  of  the 
city  to  have  the  damages  ascertained  and  paid  before  the  right 
to  vacate  is  complete,  then,  in  every  case  where  the  city  seeks 
to  vacate  a  street  or  alley,  such  condemnation  proceedings 
must  be  instituted,  although,  in  the  judgment  of  the  city 
council,  acting  for  the  city,  no  private  rights  are  invaded,  no 
exit  or  entrance  to  private  property  obstructed;  and  this, 
too,  where  it  is  apparent  that,  at  the  time  of  the  vacation,  the 
abutting  property  owner  suffers  Ho  damage  that  is  ascertain- 
able or  measurable,  and  where  the  damage,  if  any,  is  such  as 
may  result  only  in  the  future  from  the  use  to  which  the 
vacated  ground  is  subsequently  put,  or  is  occasioned  by  a 
change  in  the  use  by  the  occupant  of  the  premises  abutting. 

We  think  the  better  rule  is  to  require  the  abutting  prop- 
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erty  owner,  whenever  damages  accrue  to  him  which  are  ascer- 
tainable, to  proceed,  as  in  other  cases,  to  recover  his  damages 
by  an  action  at  law.  By  this  holding,  he  is  deprived  of  no 
legal  right  to  have  full  compensation  for  any  wrong  that  is 
done  him  in  the  way  of  damages,  whether  it  accrue  imme- 
diately upon  the  vacation  of  the  street,  or  subsequently  by 
the  use  to  which  the  vacated  ground  is  put.  Every  rule  ought 
to  be  as  broad  as  the  conditions  that  invoke  it,  and  ought  to 
be  broad  enough  to  secure  substantial  justice  to  the  parties. 
No  rule  ought  to  be  broader  than  the  necessity  requiring  its 
adoption. 

On  the  whole  record,  we  think  there  is  no  equity  in  plain- 
tiffs* contention,  and  the  case  ought  to  be  and  is — Reversed. 

Weaver  and  Preston,  J  J.,  concur. 

Deemer,  C.  J.,  Ladd  and  Evans,  J  J.,  specially  concur. 

Salinger,  J.,  dissents. 

Deemer,  C.  J.  (specially  concurring.) — Several  proposi- 
tions involved  in  this  case  are  already  well  settled  by  previous 
decisions;  and  the  only  matter  open  to  discussion,  as  I  view 
it,  is  whether  or  not,  by  reason  of  constitutional  or  other  pro- 
hibition or  limitation,  a  city  or  town  or  a  board  of  super- 
visors is  bound  in  all  cases  or  in  any  case,  before  vacating  a 
street,  alley  or  highway,  to  institute  a  condemnation  or  other 
proceeding  in  order  to  ascertain  the  damage  done  to  abutting 
property  and,  before  the  vacation  is  awarded,  to  pay  or  secure 
to  the  abutter  the  amount  so  ascertained. 

If  there  be  any  such  provision,  it  is  found  in  the  Consti- 
tution, and  is  known  as  Sec.  18  of  Art.  1  of  the  Bill  of  Rights, 
reading  as  follows : 

"Private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation  first  being  made,  or  secured  to  be 
made,  to  the  owner  thereof,  as  soon  as  the  damages  shall  be 
assessed  by  a  jury,  who  shaU  not. take  into  consideration  any 
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advantages  that  may  result  to  said  owner  on  account  of  the 
improvement  for  which  it  is  taken." 

This  article  differs  from  similar  ones  found  in  many  other 
state  constitutions,  in  that  it  applies  only  to  property  taken, 
and  does  not  expressly  cover  property  not  taken,  but  merely 
damaged  by  the  taking  of  other  property.  The  statute  law 
of  the  state  authorizes  and  permits  the  proper  authorities  of 
the  state,  as  cities  and  towns,  to  vacate  streets  and  alleys 
without  providing  for  the  ascertainment  or  payment  of  dam- 
ages in  advance  of  the  vacation;  and  it  is  everywhere  held 
that  the  question  of  vacation  is  primarily  legislative  in  char- 
acter and  will  not  be  reviewed,  except,  perhaps,  where  the 
action  of  the  council  is  arbitrary  or  there  has  been  a  clear 
abuse  of  the  discretion  lodged  in  that  body.  See  Walker  v. 
City  of  Des  Moines,  161  Iowa  215;  Spiizer  v.  Runyan,  113 
Iowa  619 ;  McLachlan  v.  Oray,  105  Iowa  259. 

Again,  in  this  state,  under  our  decisions,  a  street  or  alley 
so  vacated  may  thereafter  be  conveyed  to  a  private  individual, 
under  Sec.  883  of  the  Code.  Spiizer  v.  Runyan,  supra;  City 
of  Marshatltown  v.  Forney,  61  Iowa  578 ;  Harrington  v.  Iowa 
Cent  R.  Co.,  126  Iowa  388 ;  City  of  Lake  CUy  v.  FuOcerson, 
122  Iowa  569 ;  Tomlin  v.  Cedar  Rapids  &  Iowa  CUy  Railway 
&  Light  Co.,  141  Iowa  599.  By  our  more  recent  cases,  which 
overruled  some  prior  ones,  all  abutting  property  owners  who 
suffer  some  special  damage,  different  in  kind  rather  than  in 
degree  from  those  sustained  by  the  general  public,  may  have 
compensation  for  such  damages  as  are  actually  done  to  his 
property  in  its  then  condition.  Ridgwa/y  v.  City  of  Osceola, 
139  lows  591 ;  McCann  v.  Clarke  County,  149  Iowa  13 ;  Long 
V.  Wilson,  119  Iowa  267 ;  Borghart  v.  City  of  Cedar  Rapids, 
126  Iowa  313;  Sutton  v.  Mentzer,  154  Iowa  1.  But  none  of 
these  cases,  and  no  others  with  which  t  am  familiar,  hold  that 
all  property  abutting  upon  a  street  or  alley  is  especially 
damaged  by  the  vacation  thereof,  as  is  the  case  where  the 
physical  property  of  one  is  taken  for  a  public  use.  Where 
property  is  taken,  rather  than  damaged,  for  public  use,  there 
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must  be  compensation  paid  or  secured  in  advance;  for,  of 
course,  the  owner  from  whom  it  is  taken  is  damaged  to  the 
extent  of  the  value  of  that  property.  But  where  the  property 
is  not  taken,  and  there  may  or  may  not  be  damage  due  to  a 
change  in  the  public  use  of  what  has  theretofore  been  taken, 
there  is  no  taking,  but  simply  damage  due  to  change  in  use. 
The  first  question,  then,  in  the  case  is  whether  or  not 
plaintiff  suffered  damage  different  from  that  suffered  by  all 
people  who  might  use  the  alley  before  its  vacation.  It  is  not 
claimed  that  the  alley  was  actually  used  for  ingress  to  or 
egress  from  the  building.  The  building  was  not  so  constructed 
that  it  could  be  entered  from  the  alley,  and  the  only  exits  and 
entrances  were  on  Grand  Avenue  and  Locust  Street;  so  that 
the  damages,  if  any,  from  the  closing  of  the  alley  were  not 
different  in  kind  from  what  they  would  have  been  had  the 
first  street  running  north  and  south  immediately  west  of  the 
block  in  which  the  Coliseum  is  located  been  vacated.  Neither 
afforded  a  direct  entrance  to  the  building,  and  the  damage  in 
either  event  was  the  same  as  that  suffered  by  the  public  in 
general,  save  in  degree.  In  other  words,  while  the  alley 
abutted  on  the  lots  on  which  the  Coliseum  was  located,  it  was 
not  made  an  appurtenance  to  the  building  and  did  not,  any 
more  than  any  other  streef  or  alley  in  the  vicinity,  afford  a 
means  of  access  to  the  building.  This  was  the  situation  when 
the  vacation  of  the  alley  was  made,  and  it  seems  to  me  that 
the  damage,  if  any,  which  the  owners  of  the  lots  suffered  was 
damnum  absque  injuria,  and  that  no  action  would  lie  to 
recover  damages  by  reason  of  the  vacation.  This  seems  to  be 
the  general  holding  of  the  courts.  Freeman  v.  City  of  Cen- 
tralia,  (Wash.)  120  Pac.  886  (67  Wash.  142,  29  Ann.  Cases 
786,  787) ;  Heller  v.  Atchison,  T.  &  S.  F.  B.  Co.,  28  Kans.  625 ; 
Dillon  on  Municipal  Corp.,  (5th  Ed.)  Vol.  3,  Sec.  1160; 
Borghari  v.  City  of  Cedar  Bapids,  126  Iowa  313 ;  HaU  v.  City 
of  Lebanon,  31  Ind.  App.  265  (67  N.  E.  703) ;  Dempsey  v. 
City  of  Burlington,  66  Iowa  687;  2  Elliott  on  Roads  and 
Streets  (3d  Ed.)  Sec.  1181 ;  HaU  v,  Atlanta,  B.  &  A,  B.  Co., 
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(Ala.)  48  So.  365;  Canady  v.  Coeur  D'Alene  Lumber  Co,, 
(Idaho)  120  Pac.  830;  Van  Valkenherg  v.  Ridherford,  (Neb.) 
139  N.  W.  652 ;  Newark  <&  B.  E,  Co.  v.  Town  of  Montclair, 
(N.  J.)  85  Atl.  1028;  In  re  Goldman,  132  N.  Y.  Supp.  607; 
Williams  v.  Carey,  73  Iowa  194 ;  Dantzerv,  Indianapolis  Union 
B.  Co,,  (Ind.)  39  N,  E.  223;  Horton  v.  WiUiams,  (Mich.)  58 
N.  W.  369;  Harrington  v.  Iowa  Central  Bailway  Co.,  126 
Iowa  388;  Enders  v.  Friday,  78  Neb.  510  (111  N.  W.  140,  15 
Ann.  Cases  685);  Littler  v.  City  of  Lincoln,  106  111.  353; 
Smith  V.  City  of  Boston,  7  Cush.  (Mass.)  254;  Fearing  v, 
Irwin,  55  N.  Y.  486;  Buhl  v.  Fort  St.  U.  Depot  Co.,  (Mich.) 
57  N.  W.  829;  Cram  v.  City  of  Laconia,  (N.  H.)  51  Atl.  635 
(57  L.  R.  A.  282) ;  Ridgway  v.  City  of  Osceola,  139  Iowa  590; 
Parker  v.  Catholic  Bishop  of  Chicago,  (111.)  34  N.  E.  473; 
Natick  Gaslight  Co,  v.  Inhabitants  of  Naiick,  (Mass.)  56  N.  E. 
292;  KimbaU  v.  Homan,  74  Mich.  699  (42  N.  W.  167) ;  Van 
Wagenen  v.  Coone'y,  (N.  J.)  16  Atl.  689  (45  N.  J.  Eq.  24)  ; 
Perkins  v.  Boss,  (Tenn.)  42  S.  W.  58;  Gerhard  v.  Seekonk 
River  Bridge  Com.,  15  R.  I.  334  (5  Atl.  199) ;  Jackson  v. 
Birmingham  F.  &  M,  Co.,  (Ala.)  45  So.  660;  Whitsett  v. 
Union  Depot  &  R,  Co,,  (Colo.)  15  Pac.  339;  Ellsworth  v, 
Chickasaw  County,  40  Iowa  571;  also  cases  cited  in  Lewis, 
Eminent  Domain  (3d  Ed.),  Sec.  202,  p.  380,  and  Sec.  206,  p. 
388.  If  damages  be  awarded  in  a  suit  at  law,  they  will  be 
with  reference  to  the  present  use  of  the  property;  although, 
as  the  vacation  will  be  assumed  to  be  permanent,  both  past, 
present  and  future  damages  may  be  awarded.  But  it  is  dam- 
ages to  the  property  as  it  then  stands,  and  not  as  it  might 
possibly  be  used  in  the  great  future.  In  other  words,  the 
damages  should  be  assessed  with  reference  to  the  present 
improvement  of  the  property,  and  not  with  reference  to  how  it 
might  be  improved  in  the  future,  were  the  present  building 
removed  or  destroy-ed :  this  for  the  reason  that  it  is  conceded 
that  the  legislature  had  the  power  to  grant  municipalities  the 
right  to  vacate  streets  or  alleys. 

If,   then,  one  improves  with  reference  to  an   alley  or 
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street,  he  may  in  some  cases  recover  damages  if  it  be  vacated, 
and  tbe  damages  must  be  based  upon  the  condition  of  the 
property  when  the  damage  is  inflicted,  and  not  upon  some 
possible  future  use.  His  acceptance  of  an  easement  in  the 
street  and  alley  is  only  to  the  extent  that  he  indicates  that  he 
wishes  to  use  it;  and  after  such  acceptance,  he  cannot  have 
damages  awarded  on  the  theory  that  at  some  future  time  he 
might  want  to  use  it  in  some  other  manner.  He  must  take 
notice  that,  after  such  acceptance,  the  city  may  conclude  to 
vacate  the  street  or  alley,  as  it  has  the  undoubted  right  to  do, 
and  if  it  does  this  before  he  makes  the  change,  it  is  with  his 
eyes  open,  and  he  can  be  recompensed  only  for  the  damage 
done  his  property  at  the  time  of  the  vacation.  If,  at  that 
time,  he  has  made  no  such  use  of  it  as  to  utilize  the  street  or 
alley,  and  is  not  damaged  because  of  that  fact,  he  cannot  be 
heard  to  say, — ^''Well,  although  I  am  not  damaged  now  at  all, 
I  may  sometime  in  the  remote  future  be  damaged  if  I  conclude 
to  improve  the  property  so  that  I  may  be  damaged."  Such 
damage  would  be  wholly  remote,  speculative  and  contingent 
and  could  not  be  awarded  in  a  suit  for  damages.  If,  in  other 
words,  one  has  so  improved  his  property  as  not  to  use  an 
alley  for  ingress  or  egress  or  any  other  legal  purpose  except 
to  have  a  paper  alley,  he  cannot  recover  damages  because,  at 
some  remote  future  time,  he  may  change  his  improvements  so 
as  to  need  this  ingress  or  egress.  In  this  respect,  the  case 
differs  essentially  from  one  where  physical  property  is  taken. 
The  right  to  vacate  after  improvements  are  made  is  conceded ; 
and  if,  when  vacation  is  made,  no  damages  are  done,  none 
may  be  awarded  upon  the  theory  that,  at  some  future  time, 
it  is  possible  that  a  damage  will  be  dpne.  This  is  clearly 
pointed  out  in  Manda  v.  City  of  Orange,  (N.  J.)  29  Ann.  Cases 
581;  Selden  v.  Ciiy  of  Jacksonville,  (Pla.)  14  L.  R.  A.  370; 
Fairbanks  v.  Fiichburg,  110  Mass.  224,  and  Pinkham  v. 
Chelmsford,  109  Mass.  225. 

I  am  quite  clear  that  the  testimony  in  this  case  shows  no 
damage  to  the  plaintiffs  which  is  different  in  kind  from  that 
Vol.  173  Ia.— C 


Digitized  by  LjOOQ IC 


82  HuBBBLL  V.  City.  [173  Iowa 

suffered  by  the  general  public,  and  that  they  have  no  right 
to  recover  because,  at  some  future  time,  they  may  so  improve 
the  property  as  that  the  alley  would  be  useful  to  them.  Aside 
from  this,  assuming,  as  we  must,  that  the  city  was  expressly 
given  the  power  to  vacate  the  alley,  and  conceding  that  the 
power  is  primarily  legislative  in'  character,  it  is  apparent  that, 
if  the  council  acted  without  having  damages  assessed,  it  was 
on  the  theory  that  there  were  no  damages  to  be  assessed,  and 
plaintiffs,  in  order  to  be  entitled  to  any  relief,  must  affirma- 
tively show  that  there  was  such  damage.  This  they  have  failed 
to  do.  But  assuming  that  they  have  done  so,  tiiey  are  not,  in 
my  opinion,  entitled  to  have  the  vacation  ordinance  held 
invalid  and  to  an  injunction  against  the  obstruction  of  the 
alley.  This  proposition  is  sustained  by  Parker  v.  Catholic 
Bishop  of  Chicago,  (lU.)  34  N.  E.  473  (146  111.  158),  in  a 
learned  opinion  by  Shope,  J. 

The  remedy  in  such  eases,  as  is  pointed  out  in  the  opinion, 
is  by  an  action  at  law  for  damages ;  and  this  is  all  that  is  held 
in  our  previous  cases  with  reference  to  the  recovery  of  dam- 
ages for  the  vacation  of  a  street  or  highway. 

As  pointed  out  in  the  majority  opinion,  there  was  no 
taking  of  any  of  plaintiffs'  property.  What  was  done 
amounted  merely  to  a  change  in  the  use  of  property  already 
taken  for  a  public  use,  and  the  title  to  this  property  was 
already  in  the  public.  The  damage  to  plaintiffs'  property, 
if  any,  was  wholly  consequential,  and  there  was  no  direct 
taking.  The  act  of  the  city  was  especially  authorized  by  the 
legislature  and  was  clearly  within  its  power.  There  is  no 
claim  that  the  vacation  was  arbitrary  or  in  bad  faith,  and  the 
only  question  remaining  is,  Is  the  statute  authorizing  the 
vacation  without  provision  for  compensation  in  advance  to 
abutting  property  owners  unconstitutional  and  void?  It 
seems  to  me  that  it  is  not,  for  the  reason  that  there  is  no 
presumption  of  damage  to  any  property  from  the  vacation  of 
a  stfeet  or  alley.  Whether  or  not  there  was  any  such  damage 
depends  upon  the  proof,  and  the  damage  does  not  result  from 
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a  taking,  but  at  best  from  gome  injury  done  to  the  property 
arising  out  of  a  change  in  the  use  of  property  already  taken. 
If  appellees  are  right  in  their  contention,  then  no  vacation 
can  be  made  of  any  street  or  alley  without  calling  a  sheriff's 
jury  to  estimate  damages,  although  no  property  may  in  fact 
be  damaged  in  the  least.  The  constitutional  provision  upon 
which  reliance  is  placed  does  not,  in  my  opinion,  cover  the 
case.  This  conclusion  does  not  necessarily  depend  upon  the 
proper  definition  of  the  word  ** taken",  as  found  in  our  Con- 
stitution. I  am  inclined  to  the  view,  however,  that  our  Con- 
stitution does. not  refer  to  consequential  injuries  or  dam- 
age to  property  where  the  property  itself  is  not  taken.  This 
matter  is  fully  and  learnedly  treated  in  Nichols  on  Eminent 
Domain,  Sees.  52  to  56,  inclusive.  The  author  reaches  the 
conclusion  that  Eaton  v.  B.  C.  &  M,  B.  Co.,  51  N.  H.  504, 
relied  upon  by  appellees'  counsel,  and  which  is  the  basis  of 
all  decisions  of  that  kind,  is  fallacious ;  and  he  undertakes  to 
demonstrate  the  same  by  a  reference  to  practically  all  the 
English  and  American  cases. 

I  need  not  do  more  than  quote  from  a  decision  of  the 
Supreme  Court  of  the  United  States  in  support  of  this  view 
(Tramportation  Co.  v.  Chicago,  99  U.  S.  635),  in  which  the 
court  said: 

"But  acts  done  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon  private  property, 
though  their  consequences  nlay  impair  its  use,  are  universally 
held  not  to  be  a  taking  within  the  meaning  of  the  constitu- 
tional provision.  They  do  not  entitle  the  owner  of  such  prop- 
erty to  compensation  from  the  state  or  its  agents,  or  give  him 
any  right  of  action.  This  is  supported  by  an  immense  weight 
of  authority.  The  extremest  qualification  of  the  doctrine  is 
to  be  found,  perhaps,  in  Pumpelly  v.  Oreen  Bay  Co.,  13  Wall. 
166,  and  in  Eaton  v.  Boston,  C.  &  M,  Railroad  Co.,  51  N,  H. 
504.  In  those  cases  it  was  held  that  permanent  flooding  of 
private  property  may  be  regarded  as  a  *  taking'.  In  those 
cases  there  was  a  physical  invasion  of  the  real  estate  of  the 
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private  owner,  and  a  practical  ouster  of  his  possession.  But 
in  the  present  case  there  was  no  such  invasion.  No  entry  was 
made  upon  the  plaintiffs'  lot.  All  that  was  done  was  to  render 
for  a  time  its  use  more  inconvenient." 

In  Nichols*  work  (page  59)  will  be  found  a  large  number 
of  cases  sustaining  this  view. 

The  gist  of  the  contention  is  that,  where  property  already 
devoted  to  a  public  use  is  put  to  some  other  one  which  is  also 
public,  resulting  in  consequential  damages  to  other  property, 
there  is  no  taking.  This  view  is  sustained  in  Talcott  v.  City 
of  Des  Moines,  134  Iowa  113,  and  Long  v,  Wilsan,  119  Iowa 
267.  The  authorities  from  other  states  are  conflicting,  and 
many  cases  might  be  cited  in  support  of  appellees'  contention; 
but  as  I  view  it,  the  plaintiffs  were  not,  under  this  record, 
entitled  to  have  the  vacation  ordinance  declared  invalid  or  to 
have  any  obstruction  in  the  alley  removed.  Their  remedy,  if 
any,  was  an  action  at  law  for  damages.  I  therefore  concur  in 
the  conclusion  reached  by  the  majority. 

Evans,  J. — I  concur  with  the  majority  on  the  decisive 
proposition.  That  is  to  say,  I  think  that  plaintiffs  have  their 
only  remedy  in  an  action  for  damages  for  the  vacation  of  the 
alley.  The  act  of  vacation,  therefore,  was  not  void.  I  do  not 
assent  to  the  view  that  a  lot  owner's  right  and  measure  of 
damage  is  necessarily  limited  and  controlled  by  his  actual 
present  use  of  the  property.  Nor  do  I  think  that  it  should 
be  said,  as  a  matter  of  law,  upon  this  record,  that  plaintiffs 
have  suffered  no  damage  by  reason  of  the  vacation  of  the 
alley.  The  facts  appearing  herein  are  not  such  as  to  preclude 
an  issue  before  a  jury. 

Ladd,  J.,  limits  his  concurrence  in  accordance  with  the 
opinion  of  Evans,  J. 

Salinger,  J.  (dissenting). — I.  The  majority  holds  that 
the  vacation  of  the  alley  in  question  has  not  substantially 
interfered  with  ingress  to  and  egress  from  appellees '  abutting 
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property;  that,  even  if  the  contrary  be  true,  this  gives  no 
more  than  the  right  to  sue  £pr  damages,  and  does  not  base 
their  suit  to  enjoin  obstructions  of  the  alley  and  abate  one 
already  put  in;  that  the  provision  of  our  Constitution  which 
requires  payment  before  taking  private  property  for  public 
use  does  not  apply;  and  that  when  we  said  repeatedly  that 
it  does  apply,  we  indulged  in  mere  dictum.  Prom  this  I  am 
constrained  to  dissent,  because : 

(1)  As  I  view  it,  the  record  shows,  conclusively,  that 
existing  ingress  and  egress  were  substantially  affected. 

(2)  If  our  own  decisions  settle  that  what  was  done  in 
this  case  is  a  taking  of  private  property  for  public  use,  our 
Constitution  settles  that  compensation  must  first  be  made,  and 
decisions  in  other  states  to  the  contrary  are  of  no  avail. 

The  controlling  question  is,  then,  whether  we  have  thus 
settled  the  law.  The  majority  concedes  that  we  have  often 
said  that  the  taking  at  bar  was  one  to  which  the  constitutional 
requirement  applies.  I  firmly  believe  we  have  not  only  said, 
but  have  decided  so.  My  dissent  is  induced  largely  because  I 
am  unwilling  to  join  in  continuing  a  practice  of  so  dealing 
with  our  decisions  as  that  the  profession  is  constantly  con- 
fronted with  what  seem  to  be  hopelessly  conflicting  pro- 
nouncements— distinctipns  without  reason,  which  are  purely 
media  for  accomplishing  the  temporary  overruling  of  a  case, 
and  at  the  same  time  permitting  it  to  stand,  apparently — 
a  method  by  which  our  decisions  are  law  in  one  case  and  not 
law  in  another.  Whenever  convinced  that  our  said  decisions 
ought  to  be  overruled,  I  will  vote  that  they  be.  But  so  long 
as  they  stand,  disregarding  them  by  indirection  confuses  the 
law  and  disobeys  the  Constitution,  and  I  must  decline  to  help 
do  either. 

En  passant y  it  may  be  not  amiss  to  point  out  that  much 
upon  which  the  majority  relies  deals  with  constitutions  dif- 
fering from  ours  in  that  there  is  no  requirement  that  com- 
pensation be  first  made;  other  cases  are  based  on  the  propo- 
sition that,  in  cases  like  the  one  at  bar,  the  owner  suffers  no 
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injury  except  in  common  with  the  general  public,  a  doctrine 
which  we  have,  expressly  repudiated,  and  which  the  majority 
still  repudiaties.  Still  others  excuse  disobeying  the  Constitu- 
tion because  it  is  more  convenient  than  obeying. 

II.  The  elaborately  fortified  statement  that  the  city  has 
power  to  vacate  alleys  is  true  but  immaterial,  and  it  will 
conduce  to  clarity  to  eliminate  it  now.  The  power  is  con- 
ceded. Bidgway's  case,  139  Iowa  590,  591;  Long's  case,  119 
Iowa  267,  270.  The  propriety  of  vacation  cannot  be  reviewed 
unless  discretion  is  abused.  Walker's  case,  161  Iowa  215. 
But  that  there  is  power  to  vacate  will  not  exempt  from  lia- 
bility those  who  exercise  it  if  they  seriously  obstruct  access 
to  plaintiffs'  property  and  impair  its  value.  Lang's  case, 
119  Ipwa  267,  270;  Griffin  v.  Shreveport  &  A.  B.  Co,,  (La.) 
6  So.  624;  Baltimore  &  P.  B.  Co.  v.  Fifth  Baptist  Church; 
2  Sup.  Ct.  Rep.  719 ;  Cook  v.  Mayor,  L.  R.  6  Eq.  177 ;  Craw- 
ford V.  ViUage  of  Delaware,  7  Ohio  St.  459  at  471 ;  Thompson 
V.  Pennsylvania  B.  Co.,  (N.  J.)  14  Atl.  897.  If  appellee  were 
seeking  to  review  the  order  of  vacation  on  certiorari,  or  to 
enjoin  its  being  made,  the  labor  of  the  majority  on  the  point 
would  be  of  use.  That  there  is  power  to  yacate  has  no  bear- 
ing on  whether  damages  must  be  paid  before  possession  can 
be  taken  under  a  vacation  rightly  ordered. 

III.  Without  taking  up  at  this  time  the  question  whether 
interference  with  making  new  entrances  and  exits  in  future 
can  be  considered,  the  record  shows  that  appellees'  building 
has  an  exit  upon  Orand  Avenue  which  teams  may  enter, 
and  presumably  this  is  for  taking  loads  into  and  out  of  the 
building.  On  Locust  Street,  upon  the  south  line  of  the  build- 
ing, are  several  exits  not  large  enough  to  admit  a  team  and 
wagon.  Before  this  alley  was  closed,  a  load  could  be  put  upon 
a  wagon  on  Locust  Street,  driven  north  in  the  alley  to  Grand 
Avenue,  and  then  taken  into  the  building  through  the  entrance 
on  Orand  Avenue ;  or  a  load  might  be  taken  out  of  the  build- 
ing by  way  of  the  entrance  on  Grand  Avenue,  taken  down 
the  alley  and  unloaded  upon  the  sidewalk  on  Locust  Street, 
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and  taken  into  the  building  through  the  entrances  on  that 
street. 

The  majority  concedes  that  the  effect  of  vacating  the 
alley  and  erecting  a  pergola  therein  is  to  prevent  the  use 
of  this  alley  by  teams,  and  further  concedes  that  the  building 
is  so  arranged  now  that  all  who  enter  or  leave  it  must  do  so 
by  the  exits  on  Locust  Street  and  on  Grand  Avenue.  What 
the  owner  could  before  do  by  driving  the  length  of  the  alley 
must  now  be  done  by  driving  one  block  east  or  west,  then 
north  or  south  for  the  length  of  the  alley,  and  then  another 
block  either  east  or  west.  It  seems  clear  that  the  opinion  errs 
in  finding  that  access  was  not  substantially  affected — and  the 
eases  following  hold  that  it  was. 

It  is  the  unbroken  current  of  judicial  decision  that  such 
interference  with  access  need  not  be  total.  If  there  are  two 
exits  upon  a  street  and  the  street  be  so  blocked  that  either 
exit  can  be  approached  from  the  open  end  of  the  street,  while 
neither  exit  could  be  reached  from  the  other  without  climbing 
the  obstruction,  it  would  not  be  claimed  that  there  was  no 
remedy  because  not  all  access  to  the  two  entrances  and  exits 
had  been  taken  away.  While  blocking  a  street  at  one  end 
stiU  permits  entrance  and  exit  by  way  of  the  unblocked  end, 
such  partial  closing  will  base  some  remedy. 

According  to  Vanderburgh's  case,  (Minn.)  108  N.  W. 
480,  Aldrich  v.  City  of  Minneapalis,  (Minn.)  53  N.  W.  1072, 
decides,  **that  to  entitle  a  party  to  maintain  a  private  action 
for  the  obstruction  of  a  public  street,  it  was  unnecessary  for 
him  to  show  that  he  was  cut  off  from  all  access  to  his  prop- 
erty." And  the  Vanderburgh  case,  speaking  for  itself,  declares 
that  **A  property  owner's  special  right  in  such  cases  is  not 
limited  to  the  part  of  the  street  on  which  his  property  abuts ; 
his  right  in  this  respect  is  the  right  of  access  in  any  direction 
which,  the  street  permits,  and  as  affecting  the  same,  no  distinc- 
tion can  be  drawn  between  a  partial  and  a  total  destruction. 
The  impairment  of  the  right  is  a  legal  injury,  differing  in 
degree  only  from  its  total  destruction." 
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A  mere  impairment  of  the  easement  of  access  suffices. 
Coyne  v.  City  of  Memphis,  (Tenn.)  102  S.  W.  355.  And 
partial  cutting  off  of  the  access  will  base  an  action.  City  of 
Chicago  v.  Burchy,  (111.)  42  N.  E.  178 ;  Village  of  Winnetka  v. 
Clifford,  (111.)  66  N.  E.  384. 

A  partial  destruction  or  diminution  is  a  taking.  Mills, 
Eminent  Domain,  Sec.  30;  Pumpelly  v.  Oreen  Bay  Co.,  13 
Wall.  166,  177 ;  Cmhman  v.  Smith,  34  Me.  247 ;  Grand  Rapids 
Booming  Co.  v.  Jarvis,  30  Mich.  308. 

That  the  impairment  is  but  partial  goes  merely  to  the 
amount  of  compensation.  Bidgway's  case,  139  Iowa  591 
(citing  Heinrich's  case,  125  Mo.  424;  Lindsay  v.  City  of 
Omaha,  (Neb.)  46  N.  W.  627;  Glasgow  v.  City  of  St.  Louis, 
(Mo.)  17  S.  W.  743). 

It  suffices  that  there  is  serious  obstruction  of  access  {Orif- 
fin's  case,  (La.)  6  So.  624),  or  that  ** convenient'*  access  is 
cut  off  {McCann's  case,  149  Iowa  13). 

It  is  an  interference  if  there  does  not  remain  free  access 
to  the  lot  and  building  substantially  in  the  manner  the  owner 
would  have  enjoyed  in  case  there  had  been  no  interference. 
Indiana  B.  &  W.  R,  Co.  v.  Eberle,  (Ind.)  11  N.  E.  467.  It  is 
actionable  that  a  street  is  crossed  so  as  to  leave  an  abuttes's 
lot  in  a  cul  de  sac.  Johnsen  v.  Old  Colony  R.  Co.,  (R  I.) 
29  Atl.  594. 

In  an  action  to  close  the  eastern  end  of  a  street  in  a 
square  on  which  appellants  owned  land  and  lived,  west  of 
the  point  to  which  it  was  proposed  to  close  the  street,  it 
appeared  that,  in  order  to  go  east  where  the  center  of  trade 
lay,  they  would  first  have  to  go  west  to  the  next  street  and 
then  north  or  south  another  street  and  thence  east;  and  it 
was  held  that  the  court  had  no  authority  to  close  the  street 
without  the  owner's  consent,  as  it  would  be  depriving  him  of 
property  without  due  process  of  law.  Oargan  v.  Louisville, 
X.  A.  <&  C.  R.  Co.,  (Ky.)  12  S.  W.  259. 

In  Pennsylvania  Co.  v.  Stanley,  (Ind.)  37  N.  E.  288, 
280,  the  alley  was  closed  at  one  end  so  as  to  cut  off  the  entrance 
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to  it  at  that  end,  and  it  is  held  that  this  presents  a  physical 
disturbance  to  the  right  to  use  the  alley,  for  which  compen- 
sation must  be  made.    It  is  said : 

"This  act  necessarily  and  directly  materially  interfered 
with  ordinary  and  usual  means  of  access  to  the  lots.  It  is  a 
matter  of  general  knowledge  that  the  alleys  in  the  rear  of 
town  or  city  lots  are  usual  means  of  reaching  the  lots  for 
many  purposes,  and  they  ordinarily  add  to  the  value  and 
convenience  of  the  property.  In  this  instance,  both  the  allega- 
tions and  proof  show  a  material  diminution  in  the  value  of 
the  lots  by  reason  of  the  obstruction. '^ 

It  is  said  further : 

*' While  closing  up  one  end  of  an  alley  does  not  shut  the 
owner  in  as  completely  as  closing  up  both,  it  does  largely 
deprive  hira  of  the  usual  means  of  access." 

"Little  good  would  it  do  to  purchaser  to  have  an  open 
street  directly  in  front  of  him,  but  blocked  on  either  side. 
The  law  goes  much  beyond  our  statement,  for  it  entitles  the 
owner  to  all  the  streets  and  ways  as  such  laid  out  upon  the 
plat  by  which  he  purchases.  So  runs  the  great  current  of 
judicial  opinion."  City  of  Indianapolis  v.  Kingsbnry,  101 
Ind.,  200,  212  (citing  Rowan  v.  Town  of  Portland,  8  B.  Mon. 
(Ky.)  232;  Trustees  of  Augusta  v.  Perkins,  8  B.  Mon.  (Ky.) 
207)  ;  City  of  Winona  v.  Huff,  11  Minn.  119 ;  Ruber  v.  Oazley, 
18  0.  18;  Town  of  Derby  v.  Ailing,  40  Conn.  410;  Moale  v. 
Mayor,  5  Md.  314 ;  City  of  Logansport  v.  Dunn,  8  Ind.  378 ; 
City  of  Evansville  v.  Evans,  37  Ind.  236. 

In  State  v.  Superior  Court  (Wash.),  66  Pac.  385,  at  388 
the  Supreme  Court  of  Washington  says,  concerning  this 
Indiana  decision : 

"But  it  is  unnecessary  to  cite  further  cases,  although 
there  are  many  in  point;  in  fact,  the  current  of  decision  is 
almost  universal  in  this  respect." 

2. 
The  Coliseum  building  is  a  place  for  large  gatherings  of 
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people.  On  the  east  side  of  it,  where  the  vacated  alley  is, 
there  is,  at  present,  no  exit.  If  interfering  with  entrances 
and  exits  existing  at  the  time  of  the  vacation  is  a  taking  of 
property  within  the  meaning  of  the  Constitution,  I  think  it 
as  much  such  taking  to  interfere,  by  the  vacation,  with  all 
potential  entrances  and  exits.  The  eiforts  of  the  opinion  to 
show  that  such  future  injury  would  be  difficult  to  compensate 
for  in  advance  of  its  happening  prove  that,  if  there  be  such 
difficulty,  there  must  be  greater  latitude  in  formulating  rules 
for  measuring  the  damages  due,  but  do  not  establish  that 
there  is  no  such  damage.  While  Pennsylvania  Mut.  L.  Ins. 
Co.  V.  Heiss,  141  111.  35,  at  55,  56,  holds  with  the  majority 
that  first  ascertaining  and  paying  is  not  a  condition  prece- 
dent to  the  right  to  vacate,  it  is  not  in  confusion  as  to  what  is 
the  scope  of  the  vacation  in  relation  to  the  future.    It  says : 

**The  damages  .  .  .  .was  intended  as  indemnity,  not 
for  successive,  constantly  accruing  damages  recoverable  as 
they  may  afterwards  be  suffered,  but  for  all  damages  that 
the  landowner  may  suffer  from  all  the  future  consequences 
of  the  careful  and  prudent  operation  of  a  railroad  (in  the 
adjacent  streets),  it  being  the  immediate  damage  done  to  the 
landowner's  estate  by  changing  its  permanent  condition  and 
impairing  its  present  value." 

The  same  case  says,  that  where  no  land  is  taken  or  appro- 
priated, there  should  be  but  one  proceeding  for  recovering 
damages  **in  which  there  should  be  a  recovery  for  the  entire 
damages,  past,  present  and  future",  and  that  "property  con- 
sists, not  of  the  physical  thing  of  which  it  is  predicated,  but 
in  the  dominion  that  is  rightfully  and  lawfully  obtained  over 
it, — ^the  right  to  its  use,  enjoyment  and  disposition". 

In  Eberle's  case,  (Ind.)  11  N.  E.  467,  it  is  said  that  the 
interest  of  the  abutter  to  be  paid  for  "is  the  right  to  have 
free  access  over  it  to  his  lot  and  buildings,  substantially  in 
the  manner  he  would  have  enjoyed  the  right  in  case  there 
had  been  no  interference  with  the  street".   . 

Many    condemnation    cases    include    compensation    for 
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injury  arising  from  the  fact  that  the  defendant  has  made  pjos- 
sible  use  impossible.  All  condemnation  awards  consider  the 
future.  It  would  be  strange  doctrine  that,  although  the  land- 
owner intends  at  a  convenient  time  to  turn  a  strip  of  land 
next  to  his  house  into  a  pasture,  yet  if  the  railroad  hurries 
along  before  this  intention  is  carried  out,  it  can  insist  that 
it  has  won  its  race  with  the  owner's  right,  and  that  there  must 
not  be  taken  into  consideration  that  the  proposed  railroad 
would  separate  this  potential  pasture  from  the  farmhouse 
and  the  bams.  It  would  all  become  a  question  of  relative 
speed  in  action.  Here  is  an  owner  of  a  lot  planning  a  build- 
ing thereon.  Exits  and  entrances  are  yet  being  discussed 
with  the  architect.  If  the  street  be  then  vacated,  his  right 
to  have  exits  as  it  may  please  him  is,  in  part,  lost.  If  this 
be  so,  the  rule  that  his  right  as  abutter  is  taken  whenever 
vacation  prevents  his  doing  what  he  might,  had  there  been 
no  vacation,  is  just  a  collection  of  words.  He  has  left  him 
/the  right  to  build  openings  giving  on  a  closed  street;  and 
he  will  have  no  right  to  complain,  because,  forsooth,  no  exits 
existed  at  the  time  of  the  vacation.  To  be  sure,  the  owner- 
ship of  his  lot  is  made  wholly  or  partially  worthless  because 
of  the  vacation,  but  he  has  no  redress  because  the  city  authori- 
ties vacated  too  quickly.  The  essential  of  such  takings, 
wholly  or  partly,  is  that  the  dominion  of  the  owner  is  inter- 
fered with.  It  follows  that  interference  with  future  use  is  a 
taking  of  property.  If  the  street  were  not  vacated,  the  right 
to  change  methods  of  ingress  and  egress  would  remain  with 
the  owner.  The  vacation  takes  that  right.  Where  it  is  con- 
ceded that  making  useless  an  entrance  from  an  existing 
street  interferes  with  ownership  rights,  it  follows  that  the 
same  is  true  where  it  is  made  impossible  to  build  a  useful  exit 
that  could  have  been  built  had  there  been  no  vacation.  The 
bottom  right  of  ownership  is  to  change  the  property  at  will 
according  to  judgment  as  to  what  is  desired,  so  long  as  no 
injury  to  the  rights  of  others  is  worked. 

IV.  If  we  have  settled  by  decision  that  substantial  inter- 
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ference  with  ingress  and  egress  constitutes  a  taking  of  pri- 
vate property  for  public  use,  it  follows,  automatically,  the 
judgment  below  should  be  affirmed;  for  the  Constitution 
requires  that,  whenever  there  is  such  taking,  compensation 
shall  first  be  made. 

Whether  we  have  decided  that  such  interference  is  such 
taking  involves  (1)  what  we  have  said  upon  the  point  and 
(2)  whether  what  was  said  is  decision  or  is  dictum.  The 
majority  holds  that  it  is  dictum,  and  T  am  constrained  to 
(iiifer. 

What  have  we  said  ? 

1.  Speaking  of  interference  with  access,  we  held,  in  Cook 
V.  City  of  Burlington,  30  Iowa  94,  at  103,  that  because  the 
right  to  have  access  remains  undisturbed  by  interference  with 
abutting  streets,  is  an  easement  appendant  to  the  lots,  unlike 
any  right  of  one  lot  owner  in  the  lot  of  another,  and  is  as 
much  property  as  the  lot  itself,  a  court  of  equity  will  enjoin 
the  diversion  without  compensation  of  such  streets  to  uses 
other  than  giving  access  to  such  lots.  (pp.  94,  101,  102.) 

We  say  in  Ridgway's  case,  139  Iowa  590,  at  595: 

*  *  But  Tvith  respect  to  the  right  which  he  has  in  the  high- 
way as  a  means  of  enjoying  the  free  and  convenient  use  of 
his  abutting  property,  it  is  radically  different,  for  this  right 
is  a  special  one.  If  this  special  right  is  of  value — and  it 
is  of  value  if  it  increased  the  worth  of  his  abutting  premises — 
then  it  is  property,  no  matter  whether  it  be  of  great  or  small 
value.  .  .  .  This  is  the  doctrine  of  our  later  cases,  and 
this  is  the  one  followed  in  Ileiiirich  v.  City,  125  Mo.  424  (28 
S.  W.  626).'' 

We  say  in  Long  v.  Wilson,  119  Iowa  at  267,  269: 

*'His  right  to  the  street  as  a  means  of  enjoying  the  free 
and  convenient  use  of  his  property  has  a  value  quite  as  cer- 
tainly as  the  property  itself." 

The  foregoing  statements  in  the  foregoing  two  cases  are 
repeated  in  Borghart's  case,  126  Iowa  313,  at  316. 

The  majority  opinion  admits  that  *'to  interfere  with  the 
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free  and  consistent  use  of  ingress  and  egress  ...  by 
vacation  would  be,  in  some  instances,  to  destroy  the  value  of 
the  property  itself. 

That  for  such  interference  compensation  is  due  is  summed 
up  thus  in  the  Ridgway  case,  139  Iowa  590,  595. 

"We  need  not  quote  further  from  these  cases,  or  further 
analyze  the  rationale  of  the  rule.  Suflfice  it  to  say,  that  a 
street  or  alley  may  become  so  appurtenant  to  abutting  prop- 
erty that  it  cannot  be  vacated  without  paying  compensation 
to  the  owner  of  that  property. '' 

In  Sutton  V.  Mentzer,  154  Iowa  1,  at  4  and  7,  it  is  strongly 
intimated  that,  under  the  Ridgway  case,  cutting  off  access 
requires  that  payment  be  first  made. 

That  such  interference  constitutes  a  taking  is  said  in 
Elliott,  Roads  (1st  Ed.),  662,  663,  in  a  text  approved  in  our 
Ridgway  case  as  stating  *'the  doctrine  of  our  later  cases'*. 
This  text  is : 

*  *  It  is  substantially  agreed  by  the  courts  that  the  abutter 
has  a  private  interest  .  .  .  and  if  he  has  this  right  it  can- 
not be  taken  from  him  without  compensation.'' 

The  Borghart  case,  126  Iowa  313,  recognizes  that  such 
interference  constitutes  a  taking,  by  the  statement  that  just 
compensation  must  be  made  for  the  property  **to  the  extent 
iaken'\ 

McCann  v.  Clarke  County,  149  Iowa  13,  cites  Elliott  and 
the  Borghart  and  Wilson  cases,  with  approval,  and  says  that 
this  **is  property  which  cannot  be  taken  from  him  without 
just  compensation". 

In  Wilson's  case,  Borghart 's  case  and  Ridgway *s  case, 
we  have  made  our  own  the  declaration  of  the  Heinrich  case, 
125  Mo.  424,  that  such  interference  damages  property,  and 
constitutes  such  ** deprivation  of  the  use  of  property"  as  to 
amount,  to  that  extent,  to  a  destruction  of  its  value. 

The  majority  opinion  confesses  that,  in  our  own  cases, 
**the  argument  proceeds  to  the  conclusion  .  .  .  that  this 
easement  is  in  itself  property,  for  the  taking  of  which  he  is 
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entitled  to  damages,  and  that  the  taking  of  it  is  the  taking 
of  property  in  contemplation  of  the  constitutional  provision''. 

In  the  aforesaid  approved  text  in  Elliott  on  Roads,  it  is 
said  that  so  to  interfere  **is  a  taking  of  property  within  the 
constitutional  inhibition". 

Speaking  of  "impairing  the  incidental  rights  of  the 
owner  appurtenant  to  his  lands  located  upon  the  street  or 
highway",  it  is  said  in  Cincinnati  i&  S.  O.  A.  8.  B,  Co.  v. 
Inc.  Village  of  Cummingsville,  14  Ohio  523,  that  '*it  still 
took  nearly  twenty  years  to  bring  it  to  a  clear  and  definite 
description ;  but,  at  length,  in  the  case  of  Crawford  v.  Village 
of  Delaware,  7  Ohio  St.  Rep.  459,  it  was  placed  upon  the 
true  ground  as  a  right  of  property,  protected  hy  the  Con- 
stitution, which  could  not  be  taken  from  the  owner  ivithout 
compensation.  .  .  .  This  easement,  appendant  to  the  lots, 
unlike  any  right  of  one  lot  owner  in  the  lot  of  another,  is  as 
much  property  as  the  lot  itself." 

Of  this  Ohio  decision,  we  say  in  Cook's  case,  30  Iowa 
94,  102,  that  the  same  is  **an  opinion  which,  for  its  ability, 
and  the  wise  and  just  solution  of  the  questions  presented, 
commends  itselC  to  the  professional  and  judicial  mind." 

Long  V.  Wilson,  119  Iowa  267,  273,  says  of  this  Ohio  deci- 
sion that  the  same  **so  clearly  expresses  our  conclusion  that 
it  will  bear  repetition",  and  repeats  what  I  have  quoted  from 
the  Ohio  case. 

2. 

It  is  beyond  gainsaying  that  we  have  said  over  and  again 
that  depriving  the  abutter  in  whole  or  in  part  of  access  to 
his  property  is  a  taking  of  private  property  for  public  use, 
which  entitles  him  to  compensation.  The  Constitution  adds 
that,  whenever  there  is  such  taking,  this  compensation  must 
be  first  paid  or  secured.  Since  compensation  has  been  neither 
paid  nor  secured,  affirmance  should  result,  unless  what  has 
thiis  been  said  does  not  amount  to  decision,  or  unless,  though 
it  does,  we  desire  to  overrule  such  decisions. 
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Whether  what  we  have  said  should  be  treated  as  dictum 
depends  upon  the  application  of  quite  elementary  rules,  and 
upon  whether  the  majority  has  soundly  avoided  these  rules. 
Judgments  settle  between  the  parties  whatsoever  is  decided 
by  the  judgment.  In  analogy,  the  decision  of  a  court  of  last 
resort  may  operate  as  stare  decisis  upon  all  litigation  within 
the  jurisdiction.  The  test  as  to  what  a  judgment  decides  is, 
according  to  Black  on  Judgments,  Sec.  614,  approved  in  Bey- 
nold  V.  Lyon  CourUy,  121  Iowa  733,  742,  743,  not  so  much 
whether  a  particular  proposition  has  been  affirmed  and  denied 
in  the  pleiuiing,  but  whether  a  fact  has  been  fully  and  fairly 
investigated'  and  tried;  and  either  whether  such  fact  was 
actually  determined,  or  it  must  be  inferred  from  the  judgment 
itself  that  it  was.  A  fact  is  necessarily  determined  to  exist 
or  not  to  exist,  if  its  existence  or  non-existence  is  required  to 
support  the  judgment  rendered.  Freeman,  Judgments  (4th 
Ed.),  Sec.  257,  p.  466.  If  the  facts  involved  in  the  second 
suit  are  so  cardinal  that  without  them  the  former  decision 
cannot  stand,  they  must  now  be  taken  as  conclusively  set- 
tled. Freeman  on  Judgments  (4th  Ed.),  pp.  457,  458.  The 
estoppel  is  not  confined  to  the  judgment,  but  extends  to 
all  facts  involved  in  it  as  necessary  steps  in  the  groundwork 
upon  which  it  must  have  been  founded.  Freeman  on  Judg- 
ments (4th  Ed.),  Sec.  257,  p.  465;  Burlen  v.  Shannon,  99 
Mass.  200,  203;  Gilbert  v.  Thompson,  9  Cush.  349;  Queen  v. 
Inhabitants  of  the  Twp.  of  Hartington,  4  El.  &  Bl.  780,  794. 
It  is  allowable  to  reason  back  from  a  judgment  to  the  basis 
on  which  it  stands,  upon  the  obvious  principle  that,  where 
a  conclusion  is  indisputable,  and  could  have  been  drawn  only 
from  certain  premises,  the  premises  are  equally  conclusive 
and  indisputable  with  the  conclusion.  Freeman,  Judgments, 
Sec.  257,  pp.  465,  466.  A  proposition  assumed  or  decided  by 
the  court  to  be  true,  and  which  must  be  so  assumed  or  decided 
in  order  to  establish  another  proposition  which  expresses  the 
conclusion  of  the  court,  is  as  effectually  passed  upon  and  set- 
tled   in    that   court   as   the   very    matter   directly    decided 
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Trustees  of  School  District  No,  28  v.  Stocker,  42  N.  J.  Law 
115,  116,  117;  Chouteau  v.  Gibson,  76  Mo.  38,  at  47. 

It  is  said  in  the  Stocker  case,  42  N.  J.  Law  116,  117 : 

' '  A  decision  that  a  court  has  no  jurisdiction  of  an  action 
against  a  school  corporation  must,  in  the  state  of  the  law,  have 
reached  this  conclusion  by  holding  that  other  decisions  had 
settled  that  an  action  would  not  lie  against  a  municipal  cor- 
poration in  the  court  of  a  justice;  that,  as  to  the  question 
of  jurisdiction,  there  was  no  distinction  between  such  corpor- 
ations and  the  quasi  ones  controlling  schools,  and  that  the 
same  legal  difficulty  which  stands  in  the  way  of  such  suit 
in  such  court  will  be  found  in  the  district  court  act." 

Most  of  our  cases  to  which  I  have  referred  sustain  allow- 
ance of  damages  on  the  ground  that  interference  with  access 
has  taken  property. 

If  a  decision  sustaining  a  judgment  for  damages  is  no 
more  than  a  decision  that  damages  are  due,  and  all  reasons 
assigned  for  allowing  damages  are  obiter,  then  the  majority 
is  right.  If,  on  the  other  hand,  the  cogent  and  relevant  rea- 
sons assigned  for  sustaining  such  judgment  amount  to  case 
law,  then  the  sole  question  is  whether  the  cases  sustaining 
award  did  not,  of  necessity,  determine  that  private  prop- 
erty had  been  taken  for  public  use.  I  cannot  escape  the  con- 
clusion that,  when  we  say  a  judgment  for  damages  shall 
stand,  and  assign  as  reason  therefor  that  property  has  so 
been  taken,  the  last  is  as  much  stare  decisis  as  is  the  first.  If 
suit  were  brought  merely  alleging  that  defendant  had  dam- 
aged plaintiffs,  and  there  was  a  mere  denial,  and  judgment 
for  damages  resulted  upon  the  evidence,  the  only  thing  decided 
on  the  face  of  the  record  would  be  that  plaintiffs  were  entitled 
to  judgment  for  damages  caused  by  defendant.  But  if  the 
only  claim  in  fact  asserted  was  defendant  had  taken  plain- 
tiffs* horse  without  their  consent,  it  would  not  be  claimed  that 
the  judgment  merely  settled  that  damages  were  due  plaintiffis, 
nor  denied  that  the  judgment  settled  that  plaintiffs  did  and 
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defendant  did  not  own  the  horse.    I  am  unable  to  differentiate 
between  the  supposed  ease  and  the  one  we  have. 

3. 

No  avoidance  asserted  in  the  ruling  opinion  seems  to 
meet  this.  It  seems  impossible  to  sustain  the  claim  of  the 
majority,  that,  because  the  cases  devote  some  argument  to 
meet  the  argument  that  plaintiffs  had  no  right  distinct  from 
those  of  the  public,  therefore,  the  whole  basis  for  giving 
judgment  for  damages  was  that  the  abutter  does  have  a  right 
distinct  from  that  of  the  public.  Plaintiffs  could  not  have 
judgment  for  damages  merely  because  it  was  decided  that 
they  had  a  special  interest  not  possessed  by  the  general  public. 
That  merely  allowed  them  to  stay  in  court.  Suppose  one 
sued,  alleging  that  the  property  of  his  wife  had  been  con- 
verted. Surely,  a  holding  that  he  was  a  party  who  could 
bring  the  suit  would  not  prove  the  alleged  conversion.  No 
more  material  is  it  that  plaintiffs  had  enough  special  right 
to  sue.  They  could  have  judgment  for  damages  only  by 
proving  that  they  had  been  damaged.  Whatever  is  presented 
for  consideration,  and  is  considered,  and  is  relevant,  and  a 
X>06sible  basis  for  judgment,  cannot  well  be  dictum.  Where 
one  party  contends  that  the  plaintiffs  have  no  interest  distinct 
from  the  public,  and  therefore  are  entitled  to  no  damages, 
plaintifib  respond  that  they  do  have  such  interest,  and  that 
such  interest  is  private  property  which  has  been  taken  from 
them  for  public  use,  and  that  they  are  entitled  to  damages,  and 
there  is  a  judgment  for  damages,  I  cannot  conceive  how  it 
can  be  obiter  to  declare  that  what  was  done  does  constitute 
such  taking. 

In  Long  v.  Wilson,  119  Iowa  267,  269,  plaintiff  was 
bound  by  a  judgment  only  if  he  had  no  interest  in  abutting 
property.  We  held  that  he  was  not  bound  by  the  judgment 
because  he  did  have  an  interest.  We  said  he  was  bound 
because  he  had  an  interest  consisting  of  shutting  off  his 
approach  to  his  homestead,  resulting  in  a  taking  of  his  prop- 
Vot.l73U.— T 
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erty.  If  that  be  obiter ,  so  are  the  naked  statements  that  plain- 
tiff was  bound,  or  that  he  had  an  interest.  Did  the  court  go 
outside  the  proper  scope  of  decision  because  it  did  not  con- 
fine itself  to  making  the  naked  statement  that  plaintiff  had  an 
interest,  but  stated  what  that  interest  was?  Was  the  last 
not  a  decision  that,  in  every  case  where  like  acts  occur,  parties 
are  deprived  of  an  interest  in  property  ? 

The  essential  position  of  the  majority  is  that,  though 
it  is  law  that  interference  with  access  constitutes  a  taking 
of  property,  within  the  meaning  of  the  constitutional  pro- 
vision requiring  that  compensation  be  paid  before  the  taking 
is  effected,  yet,  if  we  uphold  a  judgment  for  damages  which 
would  not  have  been  given  unless  plaintiffs  had  established 
that  there  was  such  interference,  our  affirmance  fails  to  decide 
that  such  interference  had  occurred  and  that  all  must  recog- 
nize the  consequence  attached  by  law  to  such  interference. 


I  am  unable  to  see  how  the  fact  that  damages  may  be 
recovered  therefor  is  necessarily  material,  either  upon  the 
question  of  whether  interference  with  access  in  fact  consti- 
tutes a  taking  within  the  purview  of  the  Constitution,  or 
upon  whether  bur  decisions  settle  that  such  interference  is 
such  taking.  The  fact  that  damages  may  be  got  for  inter- 
fering with  access  does  not  necessarily  prove  that  there  has 
been  no  taking.  For,  in  the  words  of  Oarrett  v.  Lake  Boland 
E.  R,  Co,,  (Md.)  29  Atl.  830,  at  832,  "Every  taking  involves 
an  injury  of  some  kind,  though  every  injury  does  not  include 
a  taking."  An  assertion  that,  because  damages  may  be 
recovered,  there  has  been  no  taking  for  which  prepayment 
may  be  exacted,  simply  overlooks  that  a  landowner  who  has 
an  unquestioned  right  to  demand  prepayment  may  waive 
such  right  and  sue  for  damages  and  recover  them,  and  that 
such  recovery  does  not  change  that  there  has  been  a  taking 
for  which  the  plaintiffs  might  have  proceeded  as  the  Consti- 
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tution  permits.  The  confusion  arises  from  overlooking  that 
the  Constitution  permits  the  exacting  payment  in  advance, 
but  does  not  compel  it. 

And  so  of  adjudication.  That  depends.  Should  the 
judgment  express,  or  it  be  provable,  that  the  award  is  for  an 
injury  which  does  not  constitute  a  taking  of  property,  then 
the  judgment  would  decide  that  there  had  been  no  taking. 
But  if  the  basis  of  the  claim  for  damages  was  that  there  had 
been  an  injury  which  did  constitute  such  taking,  judgment 
for  damages  would  conclude  the  point  that  way. 

The  remark  in  Borghart's  case,  126  Iowa  313,  316,  **as 
the  authority  of  the  city  to  vacate  is  conceded,  .  .  .  her 
only  recourse  was  an  action  for  damages",  is  not  overlooked. 
On  the  face  of  it,  and  manifestly,  this  is  the  purest  dictum. 
The  plaintiff  had  brought  a  suit  for  damages ;  no  claim  was 
made  that  this  was  not  the  proper  remedy.  Whereupon,  the 
court  volunteered  not  only  that  it  was  the  proper  one,  but  the 
only  one.  This  seems  to  be  about  all  the  foundation  the 
majority  opinion  has  for  the  statement:  ''The  most  that  can 
be  said  for  plaintiff's  claim  is  that  his  property  is  or  may  be 
damaged  by  the  action  of  the  city  in  vacating."  It  is  rather 
meaningleiss,  too.  For,  as  has  been  seen,  that  one  is  warranted 
in  claiming  that  the  vacation  has  damaged  his  property  does 
not  in  the  least  negative  the  right  to  demand  prepayment 
of  damages  in  virtue  of  the  Constitution. 


The  form  of  the  action  is  immaterial,  if  the  cause  of 
action  is  the  same.  Therefore,  it  does  not  matter  that  some 
of  our  cases  were  suits  asking  damages  for  the  vacating,  while 
the  present  suit  is  one  enjoining  the  obstruction,  of  an  alley. 
While  I  think  it  immaterial,  let  it  be  said  in  passing  that 
Long  V.  Wilson,  119  Iowa,  at  267,  was  an  action  asking  an 
injunction  against  encroachment,  and  the  abatement  of  the 
obstructions  already  placed.    It  has  been  held  to  be  immaterial 
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that  the  first  suit  is  one  for  foreclosure,  and  the  other,  tres- 
pass to  try  title.  Lee  v.  Kbigsbury,  13  Texas  68.  We  have 
held  that,  though  the  first  suit  is  one  for  the  coYistruction  of 
a  lease,  and  the  second,  for  acts  alleged  to  have  been  done  in 
violation  of  the  lease,  construction  in  the  first  rules  in  the 
second.  Madison  v.  Garfield  Coal  Co.,  114  Iowa  56,  63,  64. 
It  is  well  settled  that  it  is  not  material  that  the  claim  or 
demand  differs,  or  the  cause  of  action,  or  the  subject  of  the 
action,  and  held  that  the  finding  of  ownership  in  a  search 
warrant  proceeding  is  binding  in  a  suit  to  recover  possession 
of  the  property  (Montgomery  v.  Alden,  13S  Iowa  675) ;  that 
a  denial  of  habeas  corpus  rules  in  a  suit  on  the  bond  given 
by  the  petitioner ;  and  that  a  judgment  of  a  court  of  common 
law  may  be  an  estoppel  in  a  court  of  admiralty. 

As  a  rule  of  appellate  practice,  it  is  true  that,  if  suit  is 
brought  for  damages  for  a  taking  without  insisting  upon 
prepa^inent,  the  plaintiff  may  not  complain  that  prepayment 
has  not  been  ordered.  But  if  we  allow  damages  to  stand 
because  we  find  that  what*  was  done  constitutes  a  taking  of 
private  property  for  public  use,  this  becomes  a  binding  prece- 
dent that  what  was  done  is  such  a  taking ;  a  precedent  which 
may  be  invoked  in  other  suits, — though  not  suits,  for  dam- 
ages,— ^in  which  other  suits  the  plaintiff  has  not  elected  to, 
waive  his  constitutional  rights.  Suppose  that  one  coupon  of 
several  attached  to  a  bond  is  taken  in  such  manner  as  that 
suit  will  lie  thereon  for  the  value  of  the  coupon,  or  that 
replevin  may  be  maintained.  Suppose  the  facts  as  to  the  tak- 
ing are  undisputed,  there  is  suit  for  the  value,  plaintiff  has 
judgment,  and  we  afSrm.  I  take  it,  this  would  be  a  finding 
that,  upon  such  f aots,  plaintiff  owned  the  coupon  when  it  was 
taken,  and  that  the  taking  was  wrongful.  Supi>ose,  at  the 
time  the  one  coupon  was  taken,  defendant  took  another,  and 
tbereafter  plaintiff  brings  replevin.  Would  it  be  claimed 
that  our  first  decision  had  not  settled  for  the  second  suit 
that  the  taking  was  wrongful  and  that  the  second  coupon, 
also,  was  owned  by  the  plaintiff? 
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6. 

The  majority  lays  much  stress  upon  the  claim  that  ascer- 
taining damages  in  advance  would  be  very  troublesome  and 
expensive,  because  it  may  turn  out  that  some  of  the  abutters 
are  not  damaged  at  all,  and  that  some  suffer  but  small,  while 
others  sustain  larger,  damages.  It  is  said  the  mere  act  of 
vacation  in  itself  may  or  may  not  cause  damage  to  abutters ; 
that  the  idea  of  damage  may  be  negatived;  and  that  the 
abutter  often  asks  the  vacation,  and  that  it  may  sometimes 
be  a  direct  benefit  to  him.  I  venture  to  suggest,  in  passing, 
that  the  question  of  possible  benefits  ought  not  to  enter  into 
this,  if  we  admit  that  the  Constitution  rules;  because  that 
instrument  provides,  in  terms,  that  no  advantages  resulting 
to  the  owner  shall  be  taken  into  consideration.  Assuming, 
for  present  purposes,  that  these  difiSculties  are  actual,  I  cannot 
trrant  them  materiality.  If  difficulties  in  ascertaining  dam- 
ages and  paying  them  in  advance  there  be,  these  should  have 
been  urged  upon  the  framers  of  our  Constitution,  rather  than 
us.  Whatever  the  difficulty  may  be,  it  ceased  to  be  operative' 
as  a  sound  argument  when  the  Constitution  was  passed,  with 
the  provision  that  paj^nent  should  be  ascertained  and  made 
in  advance. 

The  Kansas  Constitution  provides  that  no  right  of  way 
shall  be  appropriated  until  full  compensation  be  first  made 
or  secured  by  a  deposit  of  money."  That  does  not  differ  essen- 
tially from  the  effect  of  our  own  Constitution.  The  Supreme 
Court  of  Kansas  said,  in  Missouri,  K.  &  T,  B.  Co.  v.  Ward,  10 
Kans.,  at  356,  that  this  provision  **  cannot  be  overborne  by  any 
possible  necessity.  It  prevails  against  constructions  given  by 
courts  in  other  states.  Until  the  money  is  paid  or  deposited 
the  corporation  gets  no  rights.*' 

We  said,  in  Henry  v.  Dubuque  &  P.  B.  Co.,  10  Iowa  540, 
at  543,  what,  it  seems  to  me,  has  not  been  impaired  by  age, 
to  wit : 

**It  would  not  be  competent  for  the  legislature  to  pro- 
vide the  means  or  method  of  ascertaining  the  landowner's 
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damages,  to  be  paid  at  some  time  after  the  appropriation  of 
tlic  land,  or  at  any  other  time  after  the  damages  should  be 
iissossed.  The  just  compensation  referred  to  therein,  mast 
bt  made  before,  or  secured  to  be  made  as  soon  as  the  jury 
shall  drtermine  the  amount,  and  it  would  not  be  competein 
for  the  legislature  to  provide  for  the  postponement  of  t}ie 
same  to  a  time  after  such  assessment/' 

In  State  ex  reL  Smith  v.  Superior  Court,  (Wash.)  66 
Pac,  at  389,  the  Supreme  Court  of  Washington  says : 

**We  can  foresee  many  diflSculties,  and  perhaps  much 
litigation,  likely  to  ensue  from  the  faithful  enforcement  of 
our  constitutional  requirement  that  damages  be  first  paid. 
But  we  have  no  choice  in  the  matter,  and  these  diflficulties, 
as  well  as  many  others,  must  be  met  and  dealt  with  as  they 
arise." 

This  would  seem  to  be  a  complete  answer  to  the  majority, 
and  to  a  case  like  that  of  Vanderbtirgh's,  (Minn.)  108  N.  W. 
480,  which  will  have  attention  presently. 

I  shall  endeavor  to  show  there  is  no  uncertainty  or 
difficulty  about  ascertaining  the  damages  in  advance,  and, 
at  least,  none  that  would  not,  measurably  at  least,  exist  if  the 
same  thing  were  done  later.  However  that  may  be,  I  am 
strongly  persuaded  that  we  have  ilo  right  to  deny  a  remedy 
granted  by  the  Constitution,  and  to  substitute  another,  even 
if  it  be  conceded  that  to  obey  the  Constitution  will  injure 
some  who  have  disregarded  it,  and  even  though  the  remedy 
substituted  be  more  certain  and  more  convenient  than  the  one 
the  Constitution  provides. 

But  is  there  any  insuperable  difficulty  or  uncertainty 
about  ascertaining  damage?  It  is  held  to  be  the  difference 
between  the  value  of  the  lot  before  and  after  the  interference. 
Johnsen^B  case,  (R.  I.)  29  Atl.  594.  Also,  the  actual  diminu- 
tion in  the  market  value  of  the  premises  for  any  use  to  which 
they  may  reasonably  be  put,  which  is  occasioned  by  the  inter- 
ference.   City  of  Denver  v.  Bayer,  (Colo.)  2  Pac.  6. 

Where  a  right  of  way  went  through  a  leasehold,  it  was 
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conceded  that  this  made  it  difficult  to  estimate  damages, 
but  we  determined  that  it  could  be  done  by  ascertaining  the 
difference  in  value  of  the  annual  use  of  the  property  before 
and  after.  Renwick,  8.  <fe  C.  v.  D.  &  N.  W.  B.  Co,,  49  Iowa 
664.  The  measure  will  be  the  same  as  if  there  had  been  no 
highway  to  interfere  with,  and  the  fact  that  one  exists,  and 
is  merely  interfered  with,  becomes  a  mere  circumstance  tend- 
ing to  diminish  the  recovery.  Grand  Rapids  &  Indiana  R. 
Co.  V.  Heisel,  38  Mich.  62. 

So  far  from  discriminating  against  -ascertainment  and 
payment  in  advance,  Koch  v.  WilUamsport  Water  Co.,  65 
Pa.  St.  288,  289,  favors  it,  because  *'all  the  damages,  retro- 
spective as  well  as  prospective,  can  thus  be  ascertained  and 
settled  in  one  proceeding,  and  future  litigation,  or  the  neces- 
sity of  it,  avoided."  The  Heiss  case,  141  111.  35,  takes  the 
same  view. 

We  have  held  unbrokenly  that,  where  a  right  of  way 
is  taken  by  a  railroad,  the  true  measure  of  what  is  just  com- 
pensation is  to  first  ascertain  the  fair  market  value  of  the 
premises  over  which  the  proposed  improvement  is  to  pass, 
irrespective  of  such  improvement,  and  like  value  of  the  same 
in  the  condition  in  which  they  will  be  immediately  after  the 
land  for  the  improvement  has  been  taken,  irrespective  of  the 
benefit  which  will  result  from  the  improvement ;  and  that  the 
difference  in  value  is  the  measure  of  compensation. 

Assuming,  for  the  sake  of  argument,  that,  if  it  be  diffi- 
cult or  expensive  to  ascertain  and  pay  damages  in  advance, 
it  obviates  the  necessity  of  obeying  the  Constitution,  I  am 
yet  unable  to  understand  why  there  is  any  greater  difficulty 
in  determining  damages  for  the  purpose  of  prepayment  than 
in  ascertaining  them  after  the  taking  has  been  completed. 
The  majority  holds  that  future  changes  or  change  in  the  use 
of  the  building  cannot  be  considered.  If  that  be  so,  the  injury 
that  the  vacation  will  do  is  a  completed  chapter  when,  the 
vacation  is  ordered.  It  is  known  just  what  alley  passage 
will  be  cut  off.    It  is  settled  what  exists  to  be  affected  by  the 
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vacation.  Why  cannot  a  jury  tell  what  the  damage  will  be  on 
the  day  it  becomes  certain  that  the  alley  is  to  be  vacated  as 
well  as  it  can  after  the  alley  has  actually  been  closed?  But 
if  the  last  were  easier  than  the  first,  I  repeat  that  I  am  unable 
to  understand  how  it  affects  the  situation.  It  may  be  con- 
ceded that  what  damage  is  caused  by  the  construction  of  a 
railroad  may  be  more  definitely  known  after  it  is  completed 
and  running;  and  that  its  effect  in  actual  operation  upon  the 
particular  piece  of  land,  and  upon  all  other  lands  affected, 
can  then  be  more  definitely  known  than  before  the  actual 
demonstration.  But  it  would  hardly  be  claimed  that  a  pro- 
posed railroad  could,  on  that  account,  complete  construction 
before  making  or  securing  payment.  We  have  no  authority 
to  meet  difficulties  in  computation  by  amending  the  Consti- 
tution. 

v.  If  the  question  were  open  in  this  court,  I  would  still 
be  of  opinion  that  we  have  not  "chosen  between  conflicting 
decisions  the  better  rule",  nor  the  one  established  by  the 
weight  of  authority.  Sec.  56,  Lewis,  Eminent  Domain  (2d 
Ed.) ;  City  of  Indianapolis  v.  Kingsbury,  101  Ind.  200,  at 
211;  Bayer's  case,  (Colo.)  2  Pac.  6;  Bigelow  v.  Ballerino, 
(Cal.)  44  Pac.  307;  PearsaU  v.  Board  of  Supervisors,  (Mich.) 
42  N.  W.  77 ;  KimhaU  v.  Roman,  (Mich.)  42  N.  W.  167 ;  Lack- 
land V.  North  Missouri  R.  Co.,  31  Mo.  180;  Heller  v.  Atchison, 
Topeka  &  8.  F.  R.  Co,,  28  Kans.  625 ;  Abendroth  v.  New  York 
El  R,  Co.,  (N.  Y.)  25  N.  E.  496;  Dorman  v.  City  of  Jackson^ 
ville,  13  Fla.  538,  approved  in  Long  v.  Wilson, — all  hold  that 
the  right  or  easement  of  ingress  and  egress  is  property. 

Story  V.  New  York  El  B.  Co.,  90  N.  Y.  122,  129;  Lohr  v. 
Metropolitan  E.  R.  Co.,  (N.  Y.)  10  N.  E.  528;  OHffin's  case, 
(La.)  6  So.  624;  Pumpelly's  case,  13  Wall  (U.  S.)  166,  177; 
Cushman's  case,  34  Me.  247 ;  Orwnd  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308;  Mills'  Eminent  Domain,  Sec.  30,  all 
hold  that  impairment  of  access,  in  whole  or  in  part,  consti- 
tutes a  taking  of  such  property.  In  the  Heller  case  and  the 
Story  case,  injunction  is  allowed  to  prevent  such  taking  prior 
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to  the  payment  of  compensation.  Excepting  these  two  cases, 
I  do  not  claim  that  the  others  decide  that  such  property  can- 
not be  taken  before  compensation  is  paid  or  secured.  But 
they  do  establish  two  out  of  three  propositions  essential  to 
a  decision  that  such  property  cannot  be  taken  without  pre- 
payment of  damages,  to  wit:  that  the  right  in  question  is 
property;  and  tfiat  such  interference  as  the  one  at  bar  is 
the  taking  of  that  property.  It  may  fairly  be  claimed  that 
these  two  propositions  establish  the  third ;  that,  if  private 
property  is  taken  for  public  use,  the  provisions  of  the  Con- 
stitution add  that  prepayment  of  damages  is  necessary.  But 
there  is  authority  which  establishes  the  third  proposition,  in 
terms.  Crawford's  case,  7  Ohio  St.  459,  at  471,  approved  in 
our  own  cases,  hold>s  that,  where  there  is  such  a  taking  by 
interfering  with  access,  the  spirit  of  the  Constitution  makes 
prepayment  essential.  Schaaf  t\  Cleveland,  M.  iSc  S.  R,  Co., 
(Ohio)  64  N.  E.  145,  decides  that  the  letter  of  the  Constitu- 
tion requires  such  prepayment.  So  does  Ilorton  v,  WillmmSf 
(Mich.)  58  N.  W.  369.  Sanborn  v.  Belden,  51  Cal.  at  266, 
268,  Davis  v.  San  Lorenzo  R,  Co.,  47  Cal.  517,  say  that  the 
vacation  may  be  reviewed  on  certiorari  or  restrained  by 
injunction.  So  do  Califorma  Pacific  R,  Co,  v.  Central  Pacific 
R.  Co.,  47  Cal.  528;  Bannon  v.  Rohmeiser,  (Ky.)  13  S.  W. 
444;  and  Ilaynes  v.  Thomas,  7  Ind.  38  (the  last  two  being 
approved  in  Lang  v.  Wilson),  Adams  v.  Chicago,  B,  &  N,  R, 
Co,,  (Minn.)  39  N.  W.  629;  and  Lamm  v,  Chicago,  St,  P,  M, 
&  0.  R.  Co.,  in  the  same  court,  47  N.  W.  455;  Theobold  v, 
Louisville,  N,  0.  &  T,  R.  Co,,  (Miss.)  6  So.  230'  at  231,  ap- 
proved in  our  own  cases,  hold  such  interference  with  access  is  a 
taking  for  public  use  within  the  meaning  of  the  Constitution. 
The  erection  of  a  telegraph  line  is  scarcely  an  actual  taking, 
and  is  in  effect  a  mere  interference  with  the  full  use  of  the 
land ;  but  it  is  held  in  Postal  Telegraph  Cable  Co,  v.  Southern 
R,  Co.,  89  Fed.  190,  that  a  telegraph  company  may  not  enter 
into  possession  and  construct,  until  the  damages  have  been 
assessed  and  paid  into  court. 
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2, 

Decisions  found  in  other  jurisdictions,  that  prepayment 
is  not  required,  are,  in  my  opinion,  either  inapplicable  or 
weak.  Stetson's  case,  75  111.  74,  Parker's  case,  (111.)  34  N.  E. 
473,  and  perhaps  Heiss'  case,  (111.)  31  N.  E.  138,  hold  that 
prepayment  is  not  required  because  the  abutter  has  no  special 
interest.  But  they  overlook  that  the  Constitution  of  Illinois 
has  no  requirement  that  compensation  be  first  paid  or  secured, 
a  fact  to  which  State  ex  rel.  Smith  v.  Superior  Court,  (Wash.) 
66  Pac.  385,  calls  attention.  The  Illinois  Constitution  of  1870 
(Art.  II,  Sec.  13)  is:  '* Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation.  Such 
compensation,  when  not  made  by  the  state,  shall  be  ascertained 
by  a  jury,  as  shall  be  prescribed  by  law.''  Lorie  v.  North  Chi- 
cago City  R.  Co.,  (111.)  32  Fed,  270,  decided  in  Illinois,  merely 
follows  the  Stetson  case.  Clemens  v.  Conn.  Mut,  Life  Ins,  Co., 
(Mo.)  82  S.  W.  1,  at  3;  Heinrich's  case,  (Mo.)  28  S.  W. 
626,  follow  the  Illinois  cases,  and  overlook  that  the  Missouri 
Constitution  is  like  that  of  Illinois,  and  does  not  require  pre- 
payment. 

In  Maine,  the  law  permits  a  reasonable  time  wherein  to 
make  compensation,  and  there  is  right  to  possession  as  soon 
as  the  improvement  is  determined  upon  and  located.  Davis 
V.  Russell,  47  Me.  443,  at  445. 

3. 

It  seems  to  me  that  the  fact  that  some  states  have  added 
''damage  or  injury"  to  ** taking*'  is  not  material.  In  some 
jurisdictions  it  was  held  that,  without  these  words  in  the  Con- 
stitution, prepayment  was  required  when  a  damage  consti- 
tuted a  taking.  In  others,  the  absence  of  such  words  was 
thought  controlling,  and  thereupon  the  words  were  added  in 
those  jurisdictions.  But  in  what  way  did  this  change  in  Con- 
stitutions change  the  conflict  between  these  decisions,  or  add 
anything  to  the  number  or  weight  on  either  side  of  the  con- 
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flict  ?  The  courts  which  held  such  an  interference  to  be  a  tak- 
ing adhere  to  the  holding.  The  courts  which  required  the 
change,  of  course,  respected  it  after  it  was  made.  They  still 
held  that  such  interference  was  not  a  taking,  but  also  held 
that  it  was  covered  by  the  addition  of  the  words  **  damaged  or 
injured".  One  set  of  decision  makers  remained  unaffected 
by  a  change  which,  in  their  view,  changed  nothing.  The 
other  set  merely  became  more  thoroughly  convinced  than  ever 
that  interference  with  access  was  not  a  taking. 

Ohio  and  Michigan  require  prepayment.  I  am  quite 
sure  their  Constitutions  do  not  have  the  words  **  damaged  or 
injured".  So  that  the  statement  by  the  majority  that  pre- 
payment is  not  demanded  in  any  decisions  made  under  Con- 
stitutions lacking  such  words  is  erroneous  in  fact.  But  how 
is  it  material,  unless  the  courts  of  states  which  have  ''dam- 
aged" in  the  Constitution  hold  that  damage  demands  prepay- 
ment becaiise  the  Constitution  contains  the  word  ?  But  where 
such  courts  order  prepayment  because  they  find  that  the  like 
of  what  was  done  in  this  case  constitutes  a  taking,  it  consti- 
tutes an  authority  for  that  conclusion,  even  though  it  might 
have  been  put  on  the  ground  that,  under  the  wording  of 
their  organic  act,  any  damage  was  enough,  though  it  fell  short 
of  being  a  taking. 


McOee'8  Appeal,  (Pa.)  8  Atl.  237;  WetheriU  v.  Pennsyl- 
vania R,  Co.,  (Pa.)  45  Atl.  65S;  Morris  v.  City  of  Philadel- 
phia, (Pa.)  49  Atl.  70;  McMahon  v.  St  Louis,  A.  &  T.  R,  Co., 
(La.)  6  So.  640;  Macy  v.  City  of  Indianapolis,  17  Ind.  267; 
City  of  Lafayette  v.  Bush,  19  Ind.  326;  City  of  Delphi  v. 
Evans,  36  Ind.  90;  Stetson's  case,  75  111.  74;  Parker's  case, 
(111.)  34  N.  E.  473;  and  Richardson  v.  Vermont  Cent,  R.  Co., 
25  Yt.  465,  hold  that  what  was  done  in  this  case  does  not 
require  prepayment  of  damages.  While  it  runs  counter  to 
G.,  C.  &  S.  F.  R.  Co.  v.  Fuller,  63  Texas  467,  469,  Rische  v. 
Texas  Transp.  Co.,  (Tex.)  66  S.  W.  324,  affirms  the  same, 
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and  so  does  Heiss^  case,  (111.)  31  N.  E.  138.  It  holds,  also, 
that  no  damages  are  recoverable  where  the  impairment  was 
on  one  side  of  the  center  line  of  the  street  and  the  lot  alleged 
to  have  been  injured  was  on  the  other  side,  because  the 
abutter  had  an  interest  only  to  the  center  line.  In  this  it  is 
contradicted  by  Lackland' s  case,  31  Mo.  180  (approved  in 
Long  V,  Wilson,  119  Iowa  267),  to  the  effect  that  it  is  imma- 
terial in  such  case  whether  the  owner  of  the  lots  owns  to  the 
middle  of  the  street.  Each  of  these  rests  upon  the  ground 
that  the  abutting  owner  has  no  interest  in  the  adjoining  way 
or  in  its  being  kept  open,  distinct  from  the  general  public,  and 
is,  therefore,  not  only  without  the  right  to  have  damages  pre- 
paid, but  to  recover  damages. .  But  we  hold  exactly  the 
reverse,  and  the  opinion  asserts  what  we  do.  Surely,  we 
should  attach  no  weight  to  decisions  which  rest  wholly  upon 
what  we  hold  is  an  utterly  unsound  basis. 


Our  Constitution  commands  that  payment  shall  be  made 
or  security  given  before  the  taking.  It  is  no  answer  that  the 
taker  is  one  financially  able  to  respond  to  a  judgment  for 
damages. 

In  Oaireti  v.  Lake  Roland  El.  R.  Co,,  (Md.)  29  Atl.  830, 
831,  prepayment  is  held  not  to  be  required,  because  the  ordin- 
ance involved  **  makes  ample  provision  for  the  prompt  and 
effective  enforcement  of  such  judgment  as  a  court  of  law, 
in  an  appropriate  proceeding,  may  pronounce".  Possibly, 
the  Constitution  of  Maryland  provides  for  security,  and  that 
so  the  case  holds  merely  that  security  has  been  given  which 
meets  the  Constitution.  Otherwise,  the  case  overlooks  that, 
if  the  Constitution  requires  prepayment,  both  reason  and 
many  authorities  hold  that  there  can  be  no  substitute  for  pre- 
payment. Martin  v,  Tyler,  (N.  D.)  60  N.  W.  392,  and  San- 
bom  V.  Belden,  51  Cal.  266,  at  268,  declare  that  prepayment 
means  prepayment,  and  that  a  constitutional  provision  requir- 
ing such  payment  prohibits  substitutes  for  prepayment. 
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In  the  Heiss  ease,  141  111.  35,  at  57,  which  is  much  relied 
on  by  the  majoritjs  it  is  said : 

"It  has  been  uniformly  held  in  this  country,  that  the 
compensation  need  not  be  paid  before  the  taking, — it  is  suf- 
ficient that  provision  be  made  for  compensation  aft€frwards, 
provided  the  pajrment'be  made  certain.  So  enactments  pro- 
viding for  taking  possession  of  property  sought  to  be  con- 
demned for  public  use,  upon  giving  bond,  etc.,  have  been 
held  valid.  The  rule  is  stated  by  Chancellor  Walworth  (18 
Wend.  9)  that  the  compensation  must  be  either  ascertained 
and  paid  before  the  property  is  appropriated,  or  an  appro- 
priate remedy  must  be  provided,  and  upon  an  adequate  fund, 
that  it  may  be  reached  by  the  owner  through  the  medium  of 
the  courts  of  justice.  And  in  Oardner  v.  Village  of  Newberg, 
2  Johnson's  Chancery,  162,  Chancellor  Kent  held  that  if,  in 
any  case,  the  government  proceeded  without  taking  these 
preliminary  steps,  their  agents  and  officers  may  and  should 
be  restrained  by  injunction." 

And  see  Henry  v.  Duhuque  &  P.  R.  Co.,  10  Iowa  540,  543. 

In  Covington  8.  R.  T.  R,  Co.  v.  Piel,  (Ky.)  8  S.  W.  449, 
451,  it  is  said  : 

''It  is  manifest  that  a  mere  security  in  the  bond  of  a 
corporation  cannot  be  regarded  as  just  compensation  pre- 
viously made  the  owner,  within  the  spirit  and  meaning  of  the 
bill  of  rights.  That  the  citizen  would  be  more  likely  to  receive 
compensation  from  the  state  out  of  an  abundant  treasury, 
and  by  reason  of  its  power  to  enforce  payment  by  exactions 
from  its  citizens  in  the  form  of  taxation,  than  from  a  private 
corporation  owning  its  corporate  property,  or  the  individual 
security  given  by  it,  will  be  readily  conceded.  But  in  what 
manner  this  protects  the  citizen  who  has  been  deprived  of 
his  property  in  his  constitutional  rights  it  is  difficult  to  com- 
prehend. The  security  may  be  more  ample  in  the  one  case 
than  in  the  other,  and  still  his  right  of  property  has  been 
destroyed  in  its  appropriation  to  a  public  use  without  just 
compensation  previously  made;   and  all  that  is  left  him, 
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whether  due  by  the  municipality,  county  or  corporation,  is 
the  right,  if  a  voluntary  payment  is  not  made  at  the  end 
of  the  litigation,  to  take  coercive  measures  for  the  recovery  of 
the  value  of  his  property,  to  which  he  was  clearly  entitled 
from  the  municipality  or  the  private  corporation  before  either 
could  use  it  for  public  purposes.  Viewed  in  any  aspect  of  the 
ease,  whether  taken  by  the  sovereign,  or  by  the  corporation 
under  sovereign  authority,  it  is  a  destruction  of  the  consti- 
tutional guaranty  for  the  protection  of  private  property  to 
appropriate  it,  without  the  consent  of  the  owner,  to  a  public 
use,  without  first  making  compensation  to  him  in  money  for 
the  value  of  the  property  of  which  he  has  been  deprived." 

The  case  cites  Cooley  on  Constitutional  Limitations,  Sec. 
562,  where  it  is  said : 

'*It  is  not  competent  to  deprive  the  citizen  of  his  prop- 
erty and  turn  him  over  to  an  action  at  law  against  a  corpor- 
ation, which  may  or  may  not  prove  responsible  and  to  a 
judgment  of  uncertain  efficacy.*' 

Sutton's  case,  154  Iowa  1,  7,  seems  to  contemplate  an 
actual  appropriation  of  money.    It  says: 

'*As  there  has  been  no  appropriation  by  the  city  to  a 
private  use,  it  is  not  to  be  presumed  that  such  compensation 
has  been  made." 

In  Omaha  Horse  R,  Co.  v.  Cable  Tram-Way  Co.,  (Neb.) 
32  Fed.,  at  727  and  728,  dealing  with  a  paralleling  of  one 
transportation  company  having  exclusive  franchise,  the  ques- 
tion is  avoided  by  holding  that  the  prayer  for  injunction  and 
other  equitable  relief  was  broad  enough  to  allow  the  assess- 
ment of  damages  in  the  suit  to.  enjoin,  which,  if  carried  out, 
would,  of  course,  work  a  prepayment. 

The  Clemens  case,  (Mo.)  82  S.  W.,  at  3,  proceeds  upon 
the  remarkable  theory  that  no  injunction  can  be  allowed 
because  **the  very  fact  that  he  had  an  ample  remedy  ^at  law 
deprives  him  of  the  remedy  by  injunction".  This  is  a  polite 
way  of  saying  that,  if  the  Constitution  requires  prepayment, 
a  taking  without  prepaj-ment  cannot  be  stopped  because  the 
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damage  can  be  collected  by  suit  at  law  subsequent  to  the  tak- 
ing. McMako7i's  case,  (La.)  6  So.  640,  proceeds  along  these 
same  lines,  to  wit,  that  an  injunction  will  not  lie  because  it 
does  not  appear  that  the  injury  was  irreparable,  and  because 
there  was  an  adequate  remedy  at  law. 

Vanderbiirgh's  case,  (Minn.)  108  N.  W.  480,  is  a  good 
composite  type,  emT)odying  more  of  the  errors  of  the  ruling 
opinion  than  any  other  case  which  that  opinion  specially 
approves.  It  admits  that  impairment  of  access  is  a  taking  of 
private  property  for  public  use,  and  that  the  Minnesota  Con- 
stitution requires  that,  on  such  taking,  the  damages  shall 
be  first  paid  or  secured.  It  holds  that  there  need  not  be  such 
prepayment,  and  also  holds  that  damages  may  be  recovered. 
It  does  all  this  with  the  apology  that  to  allow  damages  without 
.requiring  their  prepayment  is  an  "exception  to  the  general 
rule,  though  perhaps  not  logical".  It  defends  its  confessed 
disregard  of  the  Constitution  with  the  statement  that  ascer- 
taining damages  after  the  injury  is  complete  can  be  done  more 
certainly  than  before  completion,  and,  in  effect,  that  the  Con- 
stitution should  be  disregarded  because  it  will  be  more  con- 
venient to  disobey  than  to  obey  it ;  that  if  it  be  obeyed,  others 
who  have  in  the  past  disregarded  it  may  find  themselves  with 
a  clouded  title ;  and  that  a  holding  consistent  with  the  Con- 
stitiition  might,  therefore,  lead  to  much  litigation.  The 
highest  court  in  the  land  is  not  above  the  laws  of  logic,  and 
is  not  entitled  to  approval  for  violating  the  fundamental  law. 
I  leave  it  to  others  to  treat  a  decision  as  being  persuasive 
authority  wherein  it  is  confessed  that  it  is  treating  white  as 
black,  and  tramping  logic  and  fundamental  law  under  foot 
for  the  sake  of  fancied  convenience. 

"A  single  decision,  made  without  notice  of  the  statute, 
and  which  in  fact  sets  the  statute  aside,  cannot  be  invoked  as 
authority.''    Duff  v.  Fisher,  15  Cal.  375. 

The  Supreme  Court  will  not  follow  the  line  marked  out 
by  a  single  precedent  case,  placing  its  decision  on  the  rule  of 
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stare  decisis  alone,  without  regard  to  the  ground  on  which 
such  ease  was  adjudicated.    State  v.  Williams,  13  S.  C.  546. 
I  would  affirm. 


L.  F.  Jewell,  Appellee,  v.  Willlvm  C.  Nuhn  et  al.,  Appel- 
lants. 

BUILDINa  AND  LOAN  ASSOCIATIONS:     Lien  of  Corporation— 

1  Stock  of  Defaulting  Officer — ^Pledgee— Priority.  A  stockholder 
of  a  building  and  loan  association,  receiving,  as  collateral  security 
to  a  loan,  an  assignment  of  the  stock  of  a  fellow  stockholder, 
who  was  then,  but  w^ithout  the  knowledge  of  either  the  pledgee  or 
the  corporation,  an  embezzler  of  the  funds  of  the  corporation, 
takes  such  stock  subject  to  a  lien  in  favor  of  the  corporation 
to  the  amount  of  the  embezzlement  existing  at  the  date  of  the 
loan,  the  pledgee  having  constructive  notice,  at  least,  of  the  ar- 
ticles of  incorporation  reserving  such  lien. 

PRINCIPLE  APPLIED:  Plaintiff  was  a  stockholder  in  a 
building  and  loan  association.  The  secretary  of  the  association 
was  also  a  stockholder,  holding  stock  of  the  value  of  $2,000  when 
matured.  Plaintiff  loaned  money  to  the  secretary,  and,  as  col- 
lateral security,  took  an  'assignment  of  the  certificate  representing 
the  secretary's  stock.  The  articles  of  incorporation  provided: 
"This  association  shall  have  a  lien  on  the  shares  of  each  share- 
holder for  any  sum  due  it  from  said  shareholder  ...  or  for 
any  other  indebtedness  due  from  the  shareholder.  No  stock  shall 
be  transferred  unless  all  debts  due  the  association  are  first  paid." 
This  provision  appeared  in  the  certificate  of  stock.  Unknown  to 
the  plaintiff  or  to  the  corporation,  the  secretary,  at  the  time  of 
the  loan,  was  an  embezzler  of  the  funds  of  the  corporation  to  the 
amount  of  $4,000,  a  fact  not  discovered  until  after  the  death  of 
the  secretary  a  year  or  so  later.  After  the  death  of  the  secre- 
tary, plaintiff  gave  the  corporation  notice.  (Sec.  1626,  dode, 
1897)  that  he  held  the  stock  as  collateral.  Held,  the  lien  in 
favor  of  the  corporation  had  priority  over  the  lien  of  pledgee. 

BTTiliDIKO  AND  LOAN  ASSOCIATIONS:     Axtides  of  Xncoipora- 

2  .  tlon-— Iden  on  Shares---' 'Debt' '^--Oonstroctlon.    Where  the  law  is 

in  conflict  on  whether  the  word  "debt"  may  not  have  a  broader 
meaning  than  a  sum  of  money  due  under  certain  and  express  agree- 
ment, one  who  loans  upon  stocks,  with  knowledge  that  the  same 
are,  under  the  articles  of  incorporation,  liable  for  the  debts  of  the 
stockholders  of  the  corporation,  buys,  at  the  peril  of  having  the 


Digitized  by  LjOOQIC 


Dec.  1915]  Jewell  v,  Nuhn.  113 

word  "debt",  thus  used,  construed  to  cover  s  liability  of  the 
stockholder  for  embezzling  the  money  of  the  corporation. 

PRINCIPLE  APPLIED:     See  No.  1. 

BUHiDINO  AND  LOAN  ASSOCIATIONS:    Articles  of  IncoiporatiQn 

3  — Iden  on  Shares — **I>ebt" — ConstroctioiL  The  word  "debt", 
within  the  meaning  of  articles  of  incorporation  providing  that  the 
corporation  shall  have  a  lien  on  the  stock  of  its  stockholder  for 
any  "debt"  due  the  corporation,  may  be  construed  to  be  synony- 
mous with  "claim";  and  in  that  sense,  the  word  embraces  a  cause 
of  action  for  trover,  and  is  broad  enough  to  cover  civil  liability 
for  embezzlement. 

PRINCIPLE  APPLIED:     See  No.  1. 

BUIIiDINO  AND  LOAN  ASSOCIATIONS:    Articles  of  Incorporation 

4  — Stockholder  held  to  Knowledge.  Where  a  pledgee  of  stock  of  a 
building  and  loan  association  was  himself  a  stockholder  of  the 
association,  the  articles  of  incorporation  were  notice  to  him  of  a 
lien  created  on  the  stock  by  such  articles  in  favor  of  the  corporation. 

PRINCIPLE  APPLIED:     See  No.  1. 

BUILDINO  AND  LOAN  ASSOCIATIONS:    Articles  of  Incorporation 

5  —Lien  on  Shares— "Debt'  '—Construction.  One  who  lends  money 
to  a  stockholder  of  a  corporation  and  takes  the  stockholder's  stock 
as  collateral,  with  notice  that  the  articles  of  incorporation  reserve 
a  lien  on  the  stock  of  the  stockholders  in  favor  of  the  corporation 
for  any  "debt"  due  from  the  stockholder  to  the  corporation, 
should,  in  construing  the  word  "debt",  take  into  consideration  the 
fact  that  he  is  a  volunteer,  and  that  the  article  was  framed 'by 
the  corporation,  and  therefore  intended  to  be  as  plenary  as  possible 
in  protecting  its  interests. 

PRINCIPLE  APPLIED:     See  No.  1. 

LIENS:     Priorities— Enforcement  Delay— Effect.     The  general  rule 

6  that  the  liability  for  a  wrong  done  will  not  become  a  debt  until 
fixed  by  judgment  is  not  controlling  in  the  case  at  bar,  because 
this  is  a  contest  for  priority  between  lienholders,  and  the  senior 
lien  may  not  be  defeated  and  made  subsequent  merely  because  the 
debt  due  its  holder  has  not  yet  ripened  into  a  liquidated  demand. 

PRINCIPLE  APPLIED:     See  No.  1. 
UENS:    Priorities— Corporate  Stock— Corporate  Lien  for  "Debt"— 

7  Constmction.  Even  though  the  claim  of  a  corporation  for  a  lien 
on  the  stock  of  its  stockholder  was  not  a  "debt",  within  the 
meaning  of  the  articles  of  incorporation,  until  reduced  to  judg- 
ment, this  did  not  affect  the  priority  of  its  lien,  but  merely  post- 
poned its  enforcement  until  the  demand  was  reduced  to  judgment, 

Vou  173  lA.— S 
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as  the  articles  created  a  lien  for  future  as  well  as  present  indebt- 
edness. 

ACTIONS:    Nature  and  Fonn— Waiving  Tort.  Wlienever  a  party  has 

8  derived  a  pecuniary  advantage  for  a  wrong  done  by  him,  the 
person  wronged  can  waive  the  tort  and  maintain  an  action  on  the 
contract. 

COBPOBATIONS:     Transfer  of  Shares — ^Transfers  as  Ck>llateral — 

9  Notice— Prior  Lien  of  Corporation.  The  provision  of  Sec.  1626, 
Code,  1897,  that  a  transfer  of  stock  is  not  valid,  except  as  between 
the  parties  thereto,  until  regularly  entered  upon  the  books  of  the 
company,  and  that,  on  transfer  for  collateral  security,  the  trans- 
feree may  in  writing  notify  the  corporation,  and  that,  from  the 
time  of  such  notice  until  written  notice  that  the  stock  is  nX}  longer 
held  as  collateral,  it  shall  in  law  be  considered  as  transferred  on 
the  books  of  the  corporation,  does  not  extinguish  the  lien  of  the 
corporation  (provided  for  in  the  articles)  for  indebtedness  exist- 
ing when'  the  transfer  is  made,  nor  enable  the  pledgee  to  have 
priority  over  the  corporation  for  what  the  shareholder  owes  at 
the  time  of  the  pledge. 

COSPOBATIONS:  Articles  of  Incorporation— Provision  for  Lien  on 
10  Stock— Constniction-Ejttsdem  Oeneris.  The  rule  ^'ejusdcm 
generis"  involves  the  idea  that  the  particular  governs  the  gen- 
eral. It  is  a  mere  auxiliary  and  subordinate  formula,  intended 
to  assist  in  the  application  of  the  basic  rule  that  the  intent  of 
the  parties  governs.  Necessarily,  there  can  be  no  inflexible  rule 
by  which  parties  are  arbitrarily  held  to  forego  a  general  require- 
ment merely  because  they  rlso  state  a  particular  one.  HeUd,  a 
general  clause  was  not  ejusdem  generis, 

PRINCIPLE  APPLIED:  The  secretary  of  a  corporation  was 
also  a  stockholder  of  the  corporation.  As  seoretwry,  he  owed 
the  corporation  on  an  embezzlement.  As  stockholder,  he  owed  the 
corporation  nothing.  He  had  pledged  his  stock  as  collateral  to  a 
loan.  The  pledgee  claimed  thereunder.  The  corporation  claimed 
under  the  following  article  of  the  incorporation  (the  figures  being 
ours):  "This  association  shall  have  a  lien  on  the  shares  of  each 
stockholder  for  any  sum  due  from  said  stockholder,  (1)  either  on 
account  of  the  subscription  to  its  stocks,  or  (2)  for  money  loaned 
by  the  association  to  said  shareholder,  or  (3)  for  any  other 
indebtedness  due  from  the  shareholder.  (4)  No  stock  shall  be 
transferred  unless  all  debts  due  the  association  are  first  paid.'* 
Held,  if  clause  3  be  conceded,  arguendo,  to  be  ejusdem  generis, 
clause  4  could  not  possibly  be  so  conceded,  as  it  manifestly  entered 
a  new  field  of  contract,  distinct  from  the  particular  eniuneration — 
that  the  term  "  stockliolder "  simply  defined  the  class  who  agree 
to  the  lien. 
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COBPOBATIONS:     Lien  of  Ooxporatlon— Bonding  Officers  Against 

11  Miscondnct — ^EstoppeL  The  fact  that  a  corporation  exacted  a 
fidelity  bond  from  its  officer  does  not,  in  the  abeenoe  of  a  showing 
that  the  bond  was  ea^clusively  relied  upon,  estop  the  corporation 
from  asserting,  under  its  articles  of  incorporation,  a  lien  on 
the  stockholdings  of  such  officer,  to  cover  a  subsequent  embezzle- 
ment. 

COBPOBATIONS:    Iden  of  Ooiporation— Articles— Oonstrnction.    A 

12  provision  of  articles  of  incorporation  creating  a  lien  on  account 
of  subscription  money,  or  money  lent  by  the  corporation  to  the 
shareholder,  or  any  other  indebtedness  due  from  the  shareholder, 
and  providing  that  no  stock  shall  be  transferred  unless  all  debts 
due  are  first  paid,  covers  an  embezzlement  by  a  shareholder  while 
secretary  of  the  corporation.  It  is  the  fact  that  an  indebtedness  is 
due  from  a  member  of  a  class  which  is  made  subject  to  a  lien,  and 
not  the  capacity  in  which  he  became  indebted,  which  controls. 

PRINCIPLE  APPLIED:     See  No.  1. 

COBPOBATIONS:     Lien  of  Corporation— EstoppeL    A  building  and 

13  loan  association,  which  delivered  to  a  stockholder  a  passbook 
purporting  to  contain  a  copy  of  the  articles  of  incorporation  and 
the  by-laws,  but  not  including  therein  a  provision  in  the  articles 
giving  the  association  a  lien  on  the  shares  of  stock  for  the  share- 
holders' indebtedness  to  it,  was  not  thereby  estopped  from  assert- 
ing such  lien  on  the  shares  of  another  stockholder  which  were 
pledged  to  the  stockholder  in  question  as  collateral  security,  as 
he  had  power,  by  going  to  the  record,  to  find  out  what  the  articles 
were,  and  was  charged  with  notice  of  the  articles  on  record  in  the 
office  of  the  proper  recorder  of  deeds,  especially  where  the  cer- 
tificate of  stock  assigned  to  him  as  collateral  contained  the  pro- 
vision of  the  articles  respecting  such  lien. 

BSTOPPEL:      Equitable    Estoppel— Elements— Certainty.      That    a 

14  stockholder  in  a  building  and  loan  association,  with  whom  another 
stockholder  pledged  his  stock  as  collateral  security,  was  sent  state- 
ments showing  that  the  books  of  the  association  had  bet»n  audited, 
and  that,  from  an  examination  of  the  books  and  accounts  of  the 
secretary  and  treasurer,  the  person  making  the  audit  found  nothing 
to  indicate  a  lack  of  faithful  performance  of  duty  on  the  part  of 
such  officers,  did  not  estop  the  association  from  asserting  a  lien, 
under  its  articles,  on  the  pledged  stock  for  an  amount  embezzled 
by  the  pledgor  while  secretary  of  the  association,  since  the  persons 
making  the  audit  and  mailing  the  statements  to  the  pledgee  were 
his  agents,  as  well  as  the  agents  of  his  fellow  stockholders. 

PBINGIPAIi  AND  AGENT:     LiabiUty  of  Principal-^oint  Agency. 

15  A  principal  may  not  recover  of  his  co-principal  for  and  on  account 
of  the  wrong  of  their  joint  agent. 


Digitized  by  LjOOQ IC 


116  Jewell  v.  Nuhn.  [173  Iowa 

Appeal  from  Black   Hawk  District   Court, — Franklin   C. 
Platt,  Judge. 

Thursday,  December  16,  1915. 

For  many  years,  Boehmler,  a  shareholder,  was  the  secre- 
tary of  the  defendant  association,  and  had  unlawfully  appro- 
priated and  converted  to  his  own  use  its  moneys,  paid  in  by 
its  members.  The  20  shares  owned  by  him  were  of  par  value 
of  $100  a  share,  when  fi^ly  matured.  While  owning  these, 
Boehmler,  in  July,  1905,  borrowed  of  the  plaintiff  $2,000, 
giving  his  promissory  note  therefor,  and  pledging  as  collat- 
eral security  for  the  payment  thereof  his  certificate  repre- 
senting said  shares.  The  misappropriations  by  Boehmler 
amounted  to  over  $4,000,  at  the  time  he  made  this  loan,  and 
he  continued  them  until  his  death,  in  1907,  at  which  time  he 
was  indebted  to  the  association  on  that  account  to  the  extent 
of  nearly  $8,000.  At  the  time  of  his  death,  all  dues  and 
assessments  necessary  to  mature  the  20  shares  of  stock,  and 
make  them  of  the  paid-up  value  of  $2,000,  had  been  paid  in 
except  $40,  which,  after  Boehmler 's  death,  the  plaintiff  ten- 
dered to  the  defendant  association.  Before  this  action  was 
commenced,  and  before  any  effort  had  been  made  by  the 
association  to  assert  its  alleged  lien,  defendant  notified  it  of 
his  assignment,  and  requested  transfer  on  the  books  of  the 
association.  This  was  refused,  on  the  ground  that  it  had 
been  discovered  after  the  death  of  Boehmler  that  he  was 
indebted  to  the  association  in  a  sum  greater  than  the  value  of 
the  shares,  on  account  of  misappropriation  of  its  funds.  The 
$2,000  loan  made  by  appellee  is  unpaid.  The  trial  court  ruled 
that  the  association  had  no  lien  for  a  defalcation  by  an 
officer. — Reversed, 

William  H.  Merner  and  Mullan  &  Pickett,  for  appellant. 

Alfred  Orundy  and  H.  B,  Boies,  for  appellee. 
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Salinger,  J. — I.  The  paragraph  of  the  defendant's  arti- 
1.  BuiuMNo  AND     eles  of  incorporation  under  which   it  now 

LOAN    A8SOCIA-  ^ 

oorporation  ^^     claims  a  lien  on  the  shares  of  stock  for  Boehm- 

faSungf  on'       l^r's  indebtedness  to  it  for  moneys  misappro- 

priority.  *^'  priated,  is  as  follows: 
**Art.  XV.  Liens.  This  association  shall  have  a  lien  on 
the  shares  of  each  shareholder  for  any  sum  due  it  from  said 
shareholder,  either  on  account  of  the  subscription  to  its  stocks 
or  for  money  loaned  by  the  association  to  said  shareholder,  or 
for  any  other  indebtedness  due  from  the  shareholder.  No 
stock  shall  be  transferred  unless  all  debts  due  the  association 
are  first  paid,  except  that  in  the  sale  of  property  upon  which 
the  association  has  a  mortgage,  the  stock  may  be  transferred 
to  a  purchaser,  provided  that  there  are  no  other  claims  due 
the -association." 

Appellee  urges  that  the  judgment  below  is  right ;  because, 

even  if  the  article  applies  to  anything  other  than  the  debt 

of  a  shareholder  as  such,  it  applies  to  nothing  but  debt, 

and  one  who  embezzles  does  not,   on  that 

^'  uS^abSocia^     account,  owe  a  debt ;  that  the  words  of  the 

S^?noorpora^    article  should  be  strictly  construed  against 

tlon;  Hen  on  _  .      .  ^     .-,     .  „ 

shares:  "debt":  the  association,  and  that,  so,   appellee  was 

construction.  7        7      x-r- 

advised,  when  he  made  the  loan  to  the  share- 
holder, that  there  was  no  lien  except  for  what  is,  in  strictness, 
a  debt,  and  may  not  now  be  made  subject  to  a  liability  for 
embezzlement. 

If  the  law  on  the  point  is  in  such  state  as  that  the  word 
"debt"  in  the  article  means  "debt",  in  strictness,  then 
appellee  had  the  right  to  treat  the  language  as  meaning  that, 
and  may  now  object  to  a  different  interpretation.  If  the 
law  is  clearly  against  the  construction  insisted  on  by  appellee, 
he  must  now  suffer  an  interpretation  opposed  to  his.  If  the 
state  of  the  law  does  not,  with  decisive  force,  give  one  con- 
struction preference  over  the  other,  it  is  for  us  to  determine 
whether  appellee  has  adopted  that  interpretation  which  is 
the  reasonable  one  in  the  absence  of  preponderating  law. 
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Appellee  is  a  stockholder  in  the  defendant  association,  and 
so  was  advised  of  said  article.  The  question,  then,  is,  taking 
the  law  as  it  is,  was  appellee  justified  in  believing  that  the 
language  used  by  the  association  meant  debt  in  strictness? 
The  books  advised  both  ways.  Which  advice  was  the  more 
persuasive  or  mandatory, — ^which  should  a  reasonable  man 
have  heeded? 

2. 

As  a  general  proposition,  the  term  "debt''  is  applied  to 
a  sum  of  money  due  under  certain  and  express  agreement. 
Detroit  Post  &  Trihune  Co.  v.  ReiUy,  (Mich.)  9  N.  W.  492; 
8  Am.  &  Eng.  Encyc.  (2d  Ed.),  986;  HiU  v.  Bowman,  35 
Mich.  191;  Bouvier's  Law  Diet.;  3  Black.  Com.  154;  Eodmo/n 
V.  Munson,  13  Barb.,  (N.  Y.)  63,  77;  Parker  v.  Savage,  74 
Tenn.  406-408;  Finch  v.  Armstrong,  9  So.  Dak.  255;  Hotch- 
km  &  Upson  Co.  v.  Union  Nat.  Bank,  68  Fed.  76.  Still 
speaking  generally,  debt  "looks  to  contract  relations,  express 
or  implied".  White  v.  Green,  105  Iowa  176;  Thomiurg  v. 
Buck,  (Ind.)  41  N.  E.  85,  86;  Bac.  Ahr.  ;Watson  v.  McNairy, 
4  Ky.  (1  Bibb.)  356;  Melvin  v.  State,  (Cal.)  53  Pac.  416, 
419 ;  and  it  is  a  money  demand  for  which  an  action  of  indebi- 
tatus assumpsit  will  lie.  Lindsay  v.  King,  23  N.  C.  403; 
Bowling  v,  Stewart,  4  111.  195 ;  In  re  Badway,  (U.  S.)  20  Fed. 
Gas.  154-162.  A  line  of  authorities  holds  that,  generally,  to 
constitute  a  debt,  there  must  be  a  demand  *  *  for  a  sum  certain ' ' 
(Baum  V.  Tomkin,  (Pa.)  1  Atl.  535;  In  re  Adams,  67  How. 
Prac,  (N.  Y.)  284,  286  (12  Daly  (N.  Y.)  454,  457) ;  Rhodes 
V.  O'Farrell,  2  Nev.  60,  61) ;  and  that  an  uncertain  or  unliqui- 
dated demand,  as  for  damages,  is  not  a  debt.  Jackson  v. 
Laverty,  31  N.  J.  Eq.  (4  Stew.)  554,  558;  Duncan  v.  Lyon, 

3  Johns.  Ch.  (N.  Y.)  357;  McElhaney  v.  Crawford,  (Ga.)  22 
S.  B.  895;  Clark  *.  Nevada  La^id  &  Mining  Co,,  6  Nev.  203, 
208;  Lindsay  v.  King,  23  N.  C.  401,  403;  Bowling  v.  Stewart, 

4  111.  (3  Scam.)  193,  195;  Finch's  case,  9  S.  D.  255.  That  a 
contingent  and  unliquidated  demand  is  not  a  debt  is  affirmed 
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by:  Wentworth  v,  Whitiemore,  1  Mass.  471;  May  v.  Ham- 
mond, (Mass.)  10  N.  E.  751 ;  People  of  State  of  California  v. 
ArgueUo,  37  Cal.  524;  Commercial  Nat.  Bank  of  Peoria  v. 
Taylor,  19  N.  Y..  S.  533,  535;  Town  of  Walling  ford  v.  Hall, 
45  Conn,  350,  353 ;  Davenport  v.  Kleinschmidt,  6  Mont.  502 ; 
Rapalje  &  L.  Diet.  To  the  contrary  are :  Berg  v.  Radcliffe, 
6  Johns.  Ch.  (X.  Y.)  e302;  State  v,  Medbery,  7  0.  St.  535; 
City  of  Springfield  v.  Edwards,  84  III.  632. 

A  statute  that  a  guardian  may,  with  leave  of  court,  com- 
pound a  debt  or  demand  owing  to  the  ward  does  not  include 
an  unliquidated  claim  for  damages  for  a  tort  on  behalf  of  the 
ward,  where  the  question  is  whether  a  settlement  of  such  a  \ 
claim  by  the  guardian,  if  made  in  good  faith,  is  binding  upon 
the  ward.  M anion  v.  Ohio  Val  B.  Co.,  (Ky.)  36  S.  W.  530, 
531.  On  the  other  hand,  Berson  v.  Swing,  (Cal.)  23  Pac. 
1112,  1114,  holds  that,  in  a  statute  authorizing  a  partner  to 
act  in  liquidating,  '*debt"  is  synonymous  with  ''claim",  and 
includes  a  demand  for  damages  arising  from  a  tort.  And  as 
to  fundamental  provisions  against  imprisonment  for  debt, 
except  in  cases  of  fraud,  it  has  been  held  that  a  judgment  ex 
delicto  is  not  a  debt.  Moore  v,  Oreen,  (N.  C.)  21  Am.  Rep. 
470;  Long  v.  McLean,  88  N.  C.  3,  4.  And  so  of  taxes  or 
unliquidated  claims.  Bolden  v.  Jensen,  69  Fed.  745,  746. 
These  are,  however,  not  controlling,  because  the  very  language 
of  the  provision  indicated,  by  excepting  fraud,  that  con- 
tractual debt  only  is  contemplated.  But  even  as  to  imprison- 
ment for  debt,  there  is  conflict.  Stroheim  v.  Deimel,  77  Fed. 
802,  806.  As  to  required  statement  of  debt,  the  word  "debt" 
is  used  in  strictness,  because  the  purpose  of  such  statements 
is  to  advise  what  credit  the  corporation  is  entitled  to.  The 
thought  is  that  those  who  suffer  from  a  tort  do  not  do  so  from 
any  reliance  on  the  solvency  and  credit  of  the  corporation, 
and  that,  hence,  the  word  as  used  in  such  statements  does  not 
cover  such  things  as  unliquidated  claims  for  a  tort.  Cable  v. 
McC%me;  26  Mo.  371 ;  Cable  v.  Gaty,  34  Mo.  573 ;  Doolittle  v. 
March,  (Neb.)  9  N.  W.  54;  Esmond  v,  Bullard,  16  Hun.  (N. 
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Y.)  65,  68.  And  as  to  municipal  corporations,  the  word 
'*debt"  or  ''indebtedness",  as  used  in  limitations  placed  on 
n;iunicipal  power,  is  almost  universally  given  a  meaning  much 
less  broad  and  comprehensive  than  it  bears  in  general  usage. 
Swanson  v.  City  of  OttumwOy  118  Iowa  170. 

For  present  purposes,  it  suffices  to  state  merely  that 
other  cases  hold  that,  to  constitute  a  debt,  the  obligation  must 
be  due  or  presently  payable ;  others,  that  the  obligation  is  not 
a  debt  until  reduced  to  judgment. 

We  do  say  in  Bailies  v.  City  of  Des  Moines,  127  Iowa 
124,  126,  that  ''a  debt  is  a  sum  of  money  due. by  certain  and 
express  agreement,  and  originates  in  or  is  founded  upon  con- 
tracts express  or  implied";  but  that  is  purely  by  way  of  argu- 
ment and  illustration,  the  point  decided  being  that  the  term 
**debt",  as  used  in  Code  Sec.  1311,  does  not  include  delin- 
quent taxes  in  the  sense  that  the  statute  authorizes  a  taxpayer 
to  set  off  against  the  assessment  of  his  moneys  and  credits  the 
unpaid  taxes  of  a  previous  year  as  a  debt  in  good  faith  owing 
by  him.  According  to  Webster  v.  Seymour,  8  Vt.  135,  139, 
**debt",  in  its  more  limited  sense,  is  substantially  synonymous 
with  "contract",  anid  in  this  sense  it  is  more  generally  used 
in  statutes  relating  to  the  execution  of  process;  wherefore, 
the  several  acts  of  Congress  exempting  soldiers  from  arrest 
for  any  debt  or  contract  do  not  bestow  on  a  soldier  an  exemp- 
tion from  arrest  for  nonpayment  of  taxes.  Lane  County  v. 
Oregon,  74  U.  S.  71,  80,  citing  Camden  v.  Allen,  26  N.  J.  L.  398, 
holds  that  a  tax,  in  its  essential  characteristics,  is  not  a  debt, 
nor  in  the  nature  of  a  debt,  but  is  an  impost  levied  by  authority 
of  government  upon  its  citizens  or  subjects  for  the  support  of 
the  state, — that  it  is  not  founded  on  contract  or  agreement,  but 
operates  in  invitum.  And  Hitichman  v.  Morris,  (W.  Va.)  2 
S.  B.  863,  871,  holds  that  a  special  tax  or  assessment  is  not 
an  ordinary  debt  arising  out  of  contract,  express  or  implied, 
though  partaking  somewhat  of  the  nature  of  a  debt,  and  is  not 
a  debt  within  the  rule  that  a  debt  may  be  assigned.  Lans 
Comity  V,  Oregon,  74  IT.  S.  71   (7  Wall.  71),  is  that  taxes, 
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whether  state  or  national,  are  hot  debts  so  as  to  be  subject  to 
the  legal  tender  laws  then  in  existence,  and  that,  in  an  action 
brought  by  the  United  States  to  enforce  the  payment  of  taxes, 
there  cannot  be  pleaded  a  set-off  growing  out  of  independent 
claims  against  the  United  States.  While  it  has  been  held  in 
North  Carolina  that,  when  a  tax  is  imposed,  the  taxpayer 
becomes  a  debtor,  and  what  he  owes  is  a  debt,  in  one  sense  of 
the  word,  as  embracing  a  kind  of  just  demand,  yet  the  right 
of  a  sheriff  to  collect  such  taxes  after  he  has  settled  for  them 
with  the  proper  authorities  is  not  such  debt  as  is  subject  to 
attachment.  Davie  v.  Blackburn,  (N.  C:)  23  S.  E.  321,  322. 
In  United  States  v,  Eggleston,  25  Fed.  Cas.  979,  981,  it  is 
held  that  the  word  '* debts*',  as  used  in  Rev.  St.,  Sec.  3466 
(U.  S.  Comp.  St.  1913,  6372),  providing  that,  whenever  the 
estate  of  a  deceased  person  in  the  hands  of  his  administrator 
is  insufficient  to  pay  all  the  debts  due  the  deceased,  the  debts 
due  the  United  States  shall  be  first  satisfied,  does  not  include 
taxes  and  funeral  charges.  On  the  other  hand,  it  has  been 
held  that  "debf ,  in  an  enlarged  sense,  means  a  duty  to  pay 
on  any  ground,  and  in  this  sense  includes  a  tax ;  though,  in 
strict  technical  language,  a  tax  is  not  a  debt.  Oilliam  Co.  v. 
Wasco  Co.,  (Ore.)  13  Pac.  324.  The  Supreme  Court  of  the 
United  States  decided  in  Dollar  Savings  Bank  v.  United 
States,  86  U.  S.  (19  Wall.)  227,  that  an  internal  revenue  tax 
was  a  debt,  in  the  sense 'that  it  might  be  collected  by  an  action 
at  law.  And  Felker  v.  Standard  Yam  Co.,  (Mass.)  19  N.  E. 
220,  221,  holds  that  Pub.  St.,  c.  106,  Sec.  60,  providing  that 
the  oflScers  of  a  corporation  who  knowingly  make  a  false  cer- 
tificate on  the  condition  of  the  corporation  shall  be  jointly 
and  severally  liable  for  its  debts  and  contracts,  should  be 
construed  to  include  a  tax  duly  assessed  against  the  corpora- 
tion and  presently  payable. 


Also,  speaking  generally,  some  authorities  give  to  ''debt" 
a  much  broader  meaning  than  do  those  to  which  we  have 


Digitized  by  LjOOQ IC 


12i  Jewell  v.  Nuhn.  [173  Iowa 

adverted.    In  Stokes  v.  Mason,  10  R.  I.  261,  **debt''  is  held 

3.  Building  AND     ^  ^  equivalent  to  "claim'*  or  ** demand". 

T?oNsf*^cte8    In    City    Council    of    Dawson    v.    Dawson 

uolr^'i[?n'"on      Waterworks  Co.,   (Ga.)   32  S.  E.  907,  912, 

shares:  "debt":   ...  *    v         /  »  » 

construction.         it   is  Said: 

**It  is  apparent  that  the  word,  when  taken  in  a  broad  and 
comprehensive  sense,  includes  any  obligation  to  pay  money, 
or  other  thing  of  value,  that  one  is  under  to  another,  and 
arises  the  very  moment  that  the  obligation  is  undertaken^  and 
continues  until  discharged  by  payment." 

In  Oray  v.  Bennett,  44  Mass.  (3  Mete.)  522,  526,  in 
defining  the  legal  meaning  of  the  term  '*debt",  the  court  said: 

*'The  word  .  .  .  in  its  popular  sense,  includes  all 
that  is  due  to  a  man  under  any  form  of  obligation  or 
promise." 

In  Daniels  v.  Palmer,  (Minn.)  42  N.  W.  855,  857,  Collins, 
Justice,  quoting  Lord  Coke's  definition,  says: 

'*Debitum  signifieth  not  only  debt  for  which  an  action  of 
debt  doth  lie,  but  here  in  this  ancient  act  of  parliament,  it 
signifieth  generally  any  duty  to  be  yielded  or  paid." 

Dunsmoor  v.  Ftirstenfeldt,  (Cal.)  26  Pac.  518,  520,  speak- 
ing tot  itself  and  authorities  cited  in  New  Jersey  Ins.  Co.  v. 
Meeker,  37  N.  J.  L.  282,  300,  says  that,  especially  as  used  in 
statutes,  '*debt"  is  any  kind  of  obligation  of  one  man  to 
another.  '*A  debt  signifies  what  one  owes.  There  is  always 
some  obligation  that  it  shall  be  paid." 

Webster  defines  the  word  *'debt"  as:  **That  which  is 
due  from  one  person  to  another,  whether  money,  goods  or 
services;  that  which  one  person  is  bound  to  pay  to  another, 
or  to  perform  for  his  benefit;  thing  owed;  obligation;  lia- 
bility," He  defines  '* indebted":  (1)  brought  into  debt; 
be^ng  under  obligation ;  held  to  payment  or  requital ;  in  debt. 
(2)  Placed  under  obligation  for  something  received,  for 
which  restitution  or  gratitude  is  due.  And  ** indebtedness", 
as  **  a  state  of  being  indebted". 
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In  re  Brouillard,  (R.  I.)  40  Atl.  762,  declares — defining 
what  constitutes  a  debt: 

**In  other  words,  the  word  'debts'  should  be  understood 
and  taken  in  its  popular  meaning,  which  is  synonymous  with 
'claims'.  .  .  .  The  word  'debt'  says  Burrill,  in  his  law 
dictionary,  'is  of  large  import,  including  not  only  debts  of 
record  or  judgment,  and  debts  by  specialty,  but  also  obliga- 
tions arising  under  simple  contract,  to  a  very  wide  extent, 
and  in  its  popular  sense,  includes  all  that  is  due  to  a  man 
under  any  form  of  obligation  or  promise'." 

That  ''debt"  has  not  a  fixed  or  invariable  signification 
is  illustrated  by  the  following:  Bouvier  defines  it  as  "a  sum 
of  money  due  by  certain  and  express  agreement".  (See  also, 
to  the  same  effect,  2  Jacob  Law  Diet.  197,  198.)  But  Bouvier 
further  says  that  "in  an  enlarged  sense  the  term  denotes  any 
kind  of  just  demand",  which  latter  definition  is  broad  enough 
to  include  claims  based  upon  tort  as  well  as  contract.  State  v. 
Mace,  5  Md.  337;  Ex  parte  Robertson,  (Tex.)  11  S.  W.  669, 
hold  that  fines  and  penalties  are  not  debts.  In  re  Shaner, 
(C.  C.  A.)  39  Fed.  869,  holds  to  the  contrary. 

"Debt"  has  been  extended  to  cover  moral  obligations 
arising  from  contracts  unenforceable  at  law  {Mayor  v.  Oill, 
31  Md.  375),  whether  recoverable  at  law  or  in  equity,  and 
without  being  limited  to  a  fixed  and  determinable  sum  due 
from  one  person  to  another.  Snyder  v.  State,  (Wyo.)  40  Pac. 
441;  Scott  v.  Neeves,  (Wis.)  45  N.  W.  421,  423.  It  includes 
equitable,  as  well  as  legal,  debts,  and  hence  the  claim  of  a 
surviving  partner  for  a  balance  due  him  from  his  deceased 
partner.  Babcock  v,  lAlUs,  4  Bradf.  Sur.  (N.  V.)  218,  219; 
SeUis'  case,  4  Abb.  Prac.  (N.  Y.)  272,  273.  In  Ohio,  it  is 
held  that  an  equitable  obligation  to  pay  is  a  debt.  Longworth 
V.  Mitchell,  26  0.  St.  334;  Thompson  v.  Thompson,  4  0.  St. 
333,  351.  To  the  contrarj*^  is  People  ex  rel.  Stephens  v,  Halsey, 
37  N.  Y.  344. 

4. 

Coming  to  i>^hat  is  somewhat  more  concrete,  we  find  it 
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has  been  held  that  the  word  as  used  in  a  statute  authorizing 
an  attachment  for  debt  does  not  include  a  claim  in  tort.  Day 
V.  Bennett,  18  N.  J.  L.  287,  288;  Holcomb  v.  Town  of  Win- 
chester, (Conn.)  52  Am.  Rep.  608,  609;  Finlay  v.  Bryson,  84 
Mo.  664,  668 ;  Sunday  Mirror  Co.  v.  Galvin,  55  Mo.  App.  412, 
418,  419;  El  Paso  Nat.  Bank  v,  Fuchs,  (Tex.)  34  S.  W.  206, 
207.  And  so  of  a  statute  against  fraudulent  conveyance  to 
avoid  the  debt  or  duty  of  others.  Fox  v.  SiUs,  1  Conn.  294, 
299.  In  Dvnlop  v.  Keith,  (Va.)  19  Am.  Dec.  755,  a  claim  for 
the  official  neglect  of  a  county  clerk  was  held  not  to  be  a 
debt  within  the  meaning  of  the  statute  authorizing  an  attach- 
ment for  debt.  On  the  other  hand,  cases  hold  that  a  debt 
means  a  legal  obligation  or  liability  to  pay  a  sum  certain^  and 
it  makes  no  difference  how  the  liability  arises,  whether  it  be 
by  contract  or  imposed  by  law  without  contract.  Rhodes  v. 
O'Farrell,  2  Nev.  60.  And  that  the  means  of  coercing  pay- 
ment do  not  enter  into  the  definition.  Dtinsmoor  v.  Fursten- 
feldt,  (Cal.)  26  Pac.  520;  Warner  v.  Cammack,  37  Iowa,  at 
642,  644.  As  to  costs  provisions  in  suits  **for  any  debt  or 
demand",  suits  are  covered  whether  founded  on  contract  or 
tort.  White  v.  Hunt,  6  N.  J.  L.  415,  418.  Where  the  term  is 
equivalent  to  ''liability",  there  may  be  included  obligations 
arising  under  a  contract  or  in  consequence  of  a  tort.  Detroit 
Post  <fe  Trib,  Co.  v.  Reilly,  (Mich.)  9  N.  W.  492;  HiU  v.  Bow- 
man, 35  Mich.  191 ;  8  Am.  &  Eng.  Encyc.  (2d  Ed.)  986.  In 
re  Badway,  20  Fed.  Cas.  154,  162. 


The  bankruptcy  act  provides  that  **A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts 
except  such  as  .  .  .  were  created  by  his  fraud,  embezzle- 
ment, misappropriation  or  defalcation  while  acting  as  an 
officer  or  in  any  fiduciary  capacity".  30  Stat.  L.  550  (Sup- 
plement 1912  to  Federal  Statutes  Annotated,  Vol.  1,  pp.  570, 
578). 

Construing  this,  it  has  been  held  that  in  such  statutes 
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**debt"  and  ** claim"  are  synonyms  {Stokes'  case,  10  R.  I. 
261,  263;  Hawland  v.  Carson,  28  O.  St.  625,  628) ;  that,  hence, 
a  liability  for  fraud  was  a  debt,  and  it  was  immaterial  whether 
a  judgment  asserted  was  founded  on  tort  or  on  contract.  And 
see  In  re  Comsiock,  6  Fed.  Cas.  237 ;  In  re  Book,  3  Fed.  Cas. 
867,  868;  In  re  Brouillard,  (B.  I.)  40  Atl.  762.  Further  held 
that  one  entitled  to  recover  for  a  tort  was  a  creditor.  Mun- 
sdn  V.  Genesee  Iron  &  Brass  Works,  56  N.  Y.  S.  139,  148 
Debt  embraces  a  cause  of  action  for  trover.  Sullivan  v.  Bridge, 
1  Mass.  511,  513. 

On  the  contrary,  it  is  held  in  Esmond  v.  Bullard,  16  Hun. 
(N.Y.)  65,  which  was  not  followed  in  the  Munson  case,  56 
N.  Y.  S.  139,  that,  under  the  bankruptcy  act  and  other 
statutes  which  expressly  relate  to  the  proving  or  payment  of 
debt,  a  tort  was  not,  strictly  speaking,  a  debt.  And  In  re 
Baker,  96  Fed.  954,  956,  declares  that  the  word  **debt'',  as 
found  in  a  bankruptcy  act,  is  used  in  its  legal  and  limited 
sense,  and  not  in  its  popular  and  enlarged  signification ;  that 
thus  some  demands,  although  in  the  form  of  judgments,  are 
held  not  to  be  ** debts",  within  the  meaning  of  that  term  as 
used  in  the  acts ;  and  others,  though  within  the  letter,  are  held 
not  to  be  within  the  spirit,  of  those  laws ;  that  thus,  under  the 
act  of  1867,  a  judgment  for  a  fine  was  held  not  to  be  a  debt 
provable  in  bankruptcy,  and  that,  under  such  rule,  a  judg- 
ment in  a  bastardy  proceeding  for  the  maintenance  of  a  child 
is  not  a  debt. 

6. 

Were  this  all,  it  might  be  held  that,  though  the  cases  pre- 
ponderate in  favor  of  the  position  that  a  liability  in  tort  is  a 
debt,  there  is  such  substantial  conflict  as  that  appellee  was 
not  unreasonable  in  entertaining  and  acting  on  the  belief  that 
this  article  was  not  intended  to  and  did  not  cover  a  liability 
arising  from  an  embezzlement.  But  this  is  not  all.  Smith  v. 
Omans,  17  Wis.  406,  holds  that,  in  a  statute  exempting  a 
homestead,  debt  covers  a  judgment  rendered  in  an  action  of 
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tort.  So  does  DeUinger  v.  Tweed,  66  N.  C.  206,  210 ;  and  Gill 
V.  Edwards,  87  N.  C.  76.  A  judgment  founded  in  tort  is  a 
debt.  Mertz  v.  Berry,  (Mich.)  59  N.  W.  445,  446.  Coats  v. 
Arthur,  (S.  D.)  58  N.  W.  675,  676,  holds  that,  in  a  statute 
requiring  the  affidavit  in  attachment  to  contain  a  statement 
of  the  ''claim,  specifying  the  amount  of  the  claim  and 
grounds'',  an  averment  that  **debt  was  incurred  for  property 
obtained  under  false  pretenses"  is  such  .claim.  In  Melvin  v. 
State,  (Cal.)  53  Pac.  416,  it  is  decided  that,  under  an  act  of 
Assembly  which  gives  the  State  Board  of  Agriculture  control 
of  the  State  Agricultural  Society,  and  authorizes  it  to  pro- 
vide for  an  annual  fair,  and  provides  that,  in  no  event,  should 
the  state  be  liable  for  any  debt  made  by  said  board,  the  term 
''debt"  includes  an  unliquidated  demand  arising  by  implica- 
tion of  law  only  from  an  injury  to  a  visitor  to  the  fair  caused 
by  an  act  of  nonfeasance  of  the  officers  of  the  society.  While 
the  word  was  used  in  a  statute,  that  fact  alone 
*'  SJan^assocta^  do^  °o^  &ive  the  term  a  meaning  different 
oMncorpIira-^  thfui  if  uscd  in  a  contract.  The  only  differ- 
hoider  held"  to     cucc  is  as  to  noticc.    A  Statute  is  notice  to  all ; 

k  now  lodfTO* 

a  contract,  not  necessarily  so.  But  here,  the 
party  sought  to  be  charged  is  a  stockholder,  and  there  is  no 
diflPerence  as  to  notice.  The  by-laws  are  as  much  notice  to 
him  as  would  be  a  statute,  and  we  think  that,  for  all  puri)oses 
involved  in  this  controversy,  including  the  creation  of  a  lien 
on  shares  issued,  articles  of  incorporation  are  as  effective  as 
statutes  would  be.  See  2  Cook,  Corp.  (7th  Ed.),  Sec.  522; 
State  v.  Central  Iowa  B.  Co.,  71  Iowa  410,  415 ;  Dempster  v. 
Downs,  126  Iowa  80,  82,  fmd  Farmers'  &  Merchants'  Bank  v. 
Wasson,  48  Iowa  336,  340. 

We  cannot  agree  that  Jennings  v.  Bank  of  Calif omia, 
(Cal.)  21  Pac.  852,  is  any  authority  to  the  contrary,  or,  as  is 
claimed,  a  holding  that  the  mere  acceptance  of  the  certificate, 
without  objection,  will  not  constitute  a  contract.  "We  find  the 
decision  in  that  case  to  be,  so  far  as  this  case  is  concerned: 
first,  that  a  corporation  has  power  to  prescribe  in  a  certificate 
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of  stock  that  such  stock  will  not  be  transferred  on  its  books 
until  the  payment  of  all  indebtedness  due  the  corporation  by 
the  person  in  whose  name  the  stock  stands  on  the  books, 
though  the  terms  on  which  stock  may  be  transferred  are  pre- 
scribed by  statute ;  second,  that,  when  the  stockholder  accepts, 
without  objection,  a  certificate  containing  such  a  condition, 
and  thereafter  borrows  money  from  the  corporation,  he 
assents  to  the  condition,  and  the  bank  has  an  equitable  lien  on 
the  stock  for  the  amount  due ;  third,  that,  under  a  Code  pro- 
vision declaring  that  a  transfer  of  stock  by  endorsement  and 
delivery  of  the  certificate  is  not  valid  except  between  the 
parties  un^il  the  same  is  entered  on  the  books,  an  assignee  of 
the  certificate  takes  subject  to  the  equities  of  the  corporation, 
and  that,  as  the  condition  is  sufficient  to  put  him  on  inquiry, 
he  is  not  a  bona  fide  purchaser;  and  fourth,  when  such 
assignee  gives  the  corporation  no  notice  of  the  transfer,  the 
lien  extends  to  advances  subsequently  made  by  the  corpor- 
ation to  the  assignor. 

In  Hotchkiss  cfe  Upson  Co.  v.  Union  Nai.  Bank,  (C.  C.  A.) 
68  Fed.  76,  is  left  expressly  undecided  the  question  whether 
loss  by  embezzlement  is  a  debt.  In  National  Bank  of  the 
Republic  v.  Rochester  Tumbler  Co,,  (Pa.)  33  Atl.  748,  and 
Commonwealth  ex  ret.  Sprout  v.  Standard  Plate  Olass  Co., 
(Pa.)  50  Atl.  1004,  the  Supreme  Court  of  Pennsylvania  holds 
that  a  liability  so  created  is  a  debt,  and  the  debt  of  a  share- 
holder, in  the  sense  that  it  is  secured  by  a  lien  on  the  shares 
created  by  a  statute  which  is,  in  substance,  the  same  as  the 
article  at  bar.  It  is,  however,  true  thatt  while  the  Sproul  case 
holds  that  the  defalcation  is  a  breach  of  the  contract  of  the 
officer,  it  mentions  that  the  demand  became  liquidated  before 
the  party  affected  by  the  lien  demanded  a  transfer  of  the 
shares  to  him.  Such  difference  as  this  fact  may  make  is  con- 
sidered elsewhere  in  this  opinion. 

*'A  debt  is  in  law  an  obligation  to  pay  money,  and  the 
obligation  may  arise  ex  contractu  or  ex  delicto.  The  obliga- 
tion may  be  express  ex  contractu,  or  implied  quasi  ex  con- 
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tract  u.  It  may  arise  ex  delicto  on  actual  tort,  or  quasi  ex 
'  delicto  on  what  the  law  chooses  to  treat  as  a  tort,  and  thus  it 
is  plain  that  a  debt  or  obligation  may  be  contracted  as  well 
through  a  tort  committed  as  a  bargain  entered  into."  In  re 
Radway,  (U.  S.)  20  Fed.  Cas.  154,  162.  And  see  McElfresh 
V.  KirkendaU,  36  Iowa  224,  226. 

In  Qoodwyn  v.  State,  (Tex.)  64  S.  W.  251,  252,  it  is 
held  that  embezzlement  may  be  the  breach  of  an  implied  con- 
tract; and  in  Fagnan  v.  Knox,  66  N.  Y.  532  (citing  that  of 
Boardman  v.  Gore,  15  Mass.  *  336  [319] ;  Admimstrators  of 
Dumond  v.  Carpenter,  3  Johns.  (X.  Y.)  183;  and  Causidere 
V,  Beers,  1  Abb.  Ct.  App.  Dec.  (N.  Y.)  333),  that  **An  action 
for  money  had  and  received  will  lie  for  money  obtained  by 
fraud  or  embezzlement.  In  all  such  cases  the  law  implies  a 
promise  to  pay." 

We  said  in  Johnson  v.  Butler,  2  Iowa  535,  545,  that  a 
judgment  recovered  for  a  tort  is  a  debt,  and  will 'be  the  basis 
for  attachment  proceedings  as  much  as  if  it  was  recovered 
upon  a  contract.  Warner  v.  Cammack,  37  Iowa  642,  is  that 
the  liability  of  a  person  who  obtained  money  from  another  by 
means  of  false  and  fraudulent  representations  in  the  sale  of 
a  patent  right  is  a  debt,  within  the  meaning  of  that  word  as 
used  even  in  a  remedial  statute  like  the  one  creating  a  home- 
stead exemption ;  and  it  was  accordingly  held  that  the  home- 
stead of  the  person  selling  the  patent,  acquired  after  such  sale, 
but  before  judgment  rendered  .in  an  action  to  recover  dam- 
ages on  account  of  such  fraudulent  representations,  was  liable 
to  such  judgment.  This  case  is  squarely  approved  in  Stan- 
hope V.  Swafford,  77  Iowa  594,  at  596.  In  Walker  v.  Walker, 
117  Iowa  609,  at  611,  the  Warner  case  and  the  Stanhope  case 
are  treated  as  authority  for  the  proposition  that,  if  one 
receives  money  as  agent  and  converts  same  to  his  own  use, 
an  indebtedness  is  thereby  created.  McElfresh  v.  Kirkendall, 
36  Iowa  224,  at  227,  is  a  decision  that,  where  the  husband 
was  at  common  law  liable  for  torts  of  the  wife  committed  after 
marriage,  and  a  statute  exempts  him  from  liability  for  her 
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debts  only,  the  husband  still  remains  liable  for  such  torts.    In 
our  opinion,  this  is  not  a  decision  that  no  liability  for  tort 
can  be  a  debt,  but  that  the  legislature  has  declared  that  speci- 
fied liabilities  in  tort  shall  not  be  held  synonymous  with  debt. 
On  the  issue  now  under  consideration,  appellee  is  charged 
with   having   knowledge   of  these   express   holdings,   which 
include  decisions  of  this  court.    It  is  not  unreasonable,  either, 
6.  Building  and     ^^  ®*y  ^^^^  ^^  ^^  bound  to  take  into  con- 
T?aN8:^a?Sci^    sidcration  that  the  article  was  framed  by  the 
tion"*^ uen'on      association,  and,  therefore,  intended  to  be  as 

shares:  "debt":      ,  '  ., ,      .  ... 

construcUon.  plenary  as  possible  m  protecting  its  inter- 
ests. He  was  a  volunteer;  and  we  think,  in  view  of  this  notice 
of  this  law  and  of  the  intent  of  the  association,  he  may  not 
insist  that  his  venture  shall  be  aided  by  our  adopting  the  con- 
struction he  chose  to  give  the  article,  nor  complain  because 
we  so  construe  it  as  that,  against  a  volunteer  pledgee,  the  word 
'Mebt"  covers  a  liability  arising  from  an  embezzlement  by 
the  pledgor,  if  it  can  be  said  that  such  liability  was  the  lia- 
bility of  a  shareholder, — a  question  discussed  later, — no  deci- 
sion being  made  as  to  whether  a  tort,  generally,  committed  by 
the  shareholder  against  the  co)rporation  would  be  a  debt  in 
the  meaning  of  this  by-law. 

II.  Just  how  material  is  it  in  this  controversy  that,  in  Com. 

ex  rel.  Sproul  v.  Standard  Plaie  Olass  Co.,  50  Atl.,  at  1004,  the 

Supreme  Court  of  Pennsylvania  pointed  out  that  the  claim  for 

embezzlement  had  been  liquidated  before  the 

6.  Liens:  prloii- 

mSiVd^ayed-    ^^^    sought    to    be    charged    with    a    lien 
^^^  demanded  a  transfer,  or  how  material  to  it  is 

the  general  rule  that  unliquidated  demands  are  not  debts? 
This  rule  is  bottomed  on  the  thought  that,  so  long  as  it  cannot 
be  known  that  there  may  be  a  recovery  at  all,  or  in  what 
amount,  the  element  of  certainty  required  of  a  debt  is  want- 
ing. But  in  this  case,  it  is  conceded  that  there  was  an  embez- 
zlement ;  and,  therefore,  there  is  no  uncertainty  on  that  point. 
If  the  general  rule  aforesaid  be  applicable,  it  must  be  because 
of  an  uncertainty  as  to  the  amount  due  on  account  of  the 
Vol.  173  Ia.--0 
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embezzlement.  The  same  authorities  that  establish  the  gen* 
eral  rule  establish  also  that,  where  the  amount  due  is  hot 
uncertain,  or  can  be  made  certain  by  mere  computation,  the 
general  rule  does  not  apply.  This  is  applied  to  the  conversion 
of  a  package  of  money,  which  is  held  in  Jones  v.  Ewni,  (Tex.) 
12  S.  W.  832,  not  to  be  a  claim  for  unliquidated  damages, 
because  the  amount  due  for  the  conversion  "could  be  pre- 
cisely ascertained  by  a  mathematical  calculation,  and  did  not 
depend  upon. the  evidence  of  witnesses".  It  appears  in  this 
record  that,  at  the  time  this  collateral  was  pledged  to  the 
appellee,  the  pledgor  was  then  indebted  in  more  than  $2,000 
in  excess  of  the  value  of  the  stock  pledged.  So  far  as  this 
record  goes,  this  much  is  as  certain  as  it  would  be  after  fixed 
by  judgment.  The  pledgor  was  liable  in  that  sum  at  least; 
and  upon  a  promise  implied  by  the  law  arising  from  the  fact 
that  he  had  derived  a  pecuniary  advantage  from  a  wrong  done 
by  him  {Warner  v.  Cammack,  37  Iowa  642,  644,  which  holds, 
also,  that  such  obligation  to  pay  is  a  debt  ''regardless  of  the 
form  of  action  in  which  that  obligation  is  sought  to  be  en- 
forced"). In  Baum  v.  Tomkin,  (Pa.)  1  Atl.  535,  it  is  said 
that  the  distinguishing  feature  of  a  debt  is  that  it  is  for  a  sum 
certain,  or  that  the  sum  may  readily  be  reduced  to  a  cer- 
tainty, and  that  the  action  of  debt  lies  for  the  recovery  thereof, 
without  regard  to  the  manner  in  which  the  obligation  is 
incurred  or  is  evidenced.  The  liability  and  amount  due  at  the 
time  the  pledge  was  effectuated  were  fixed  by  law,  and  a  claim 
is  liquidated  when  the  amount  due  is  ''fixed  by  law",  or  is 
fixed  "by  the  obligation  of  law".  Chicago,  B,  L  &  P.  B.  Co. 
V,  Mills,  (Colo.)  69  Pac,  at  318,  right  col.;  Commercial  Union 
Assurance  Co.  v,  Meyer,  (Tex,)  29  S.  W.  93,  97.  The  utmost 
scope  of  this  rule  is  the  statement  in  Weniworth  v.  WhUte" 
more,  1  Mass.,  471,  473,  that  there  is  no  debt  whenever  it  is 
uncertain  whether  anything  will  ever  be  demandable. 

Again,  there  is  a  line  of  cases  that  an  obligation  is  not  a 
debt  while  it  is  not  yet  due  and  payable.  Lum  v.  Steamboat 
Btickeye,  24  Miss.  565;  Trowbridge  v.  Sickler,  42  Wis.  417, 
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419;  Slutts  V,  Cluifee,  (Wis.)  4  N.  W.  763;  In  re  Olen/n  Iran 
•  Works,  20  Fed.  674,  680.  To  the  contrary  is  Yocum  v.  AUen, 
(Ohio)  50  N.  E.  909.  Another  line  of  cases  holds  that  a 
claim  for  a  tort  will  not  become  a  debt  until  judgment  is  ren- 
dered for  it.  Thayer  v.  Southivick,  74  Mass.  (8  Gray)  229 ; 
Crouch  V.  Oridley,  6  Hill  (N.  Y.)  250;  HiU  v.  Bowman,  35 
Mich.  191,  192.  Detroit  Post  Co.  v.  ReiUy,  (Mich.)  9  N.  W. 
492;  MaysviUe  Street  By.  Co.  v.  Marvin,  59  Fed.  91,  92,  citing 
Zimmer  v.  Schleehauf,  115  Mass.  52;  Kellogg  v.  Schuyler, 
2  Denio  (N.  Y.)  73,  74;  Dresser  v.  Johns,  6  C.  B.  (N.  S.)  429, 
436;  wade  v.  Mahaney,  (Mass.)  67  N.  E.  337,  339,  citing 
Thayer's  case,  74  Mass.  229;  Rhodes  v.  O'Farrell,  2  Nev.  60. 

In  one  of  our  own  cases  (McElfresh  v.  KirkendaU,  36 
Iowa  224,  at  227),  we  state  this  general  rule,  arguendo,  and  so 
declare  that  it  is  only  after  judgment  has  been  obtained  that 
certain  liabilities  in  tort  assume  the  character  of  a  debt.  As 
said,  this  is  merely  argument  in  a  case  wherein  the  real  hold- 
ing is  that  the  legislature  has,  by  statute,  declared  that  certain 
liabilities  in  tort  shall  not  be  treated  as  a  debt.  In  Warner  v. 
Cammack,  37  Iowa  642,  at  644,  we  limit  the  rule  requiring 
judgment  before  turning  a  wrong  into  a  debt  to  cases  where 
the  wrong  done  results  in  no  pecuniary  advantage  to  the 
wrongdoer  and  hold  expressly  that,  before  judgment,  a 
wrongdoer  may  be  treated  as  liable  on  an  implied  contract  to 
repay,  if  the  wrong  done  by  him.w  of  pecuniary  advantage 
to  him. 

Suppose  it  the  law  that  the  liability  for  a  wrong  done 

wHl  not  become  a  debt  until  fixed  by  judgment.    If  this  were 

a  dispute  between  rival  claimants  of  title  to  the  stock,  this, 

being  the  law,  would  be  controlling.     But 

7.  LiiSNs:  priori-  o      .  ?  o 

tic«:  corporate    how  is  it  material  that  a  liability  for  tort 

stock :  corpo-  " 

"debt"1"con-      ^^^  ^^^  become  a  debt  until  judgment,  where 
strucuon.  ^^  dispute  is  over  which  of  the  parties  has  a 

prior  lien  to  secure  a  debt,  one  of  them  claiming  a  lien  for 
debts  due  and  to  be  due  1  Prospective  liability  may  be  in  con- 
templation in  creating  a  mere  security,  and  it  certainly  cannot 
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destroy  that  security  to  show  that  things  must  yet  be  done 
before  the  security  can  operate  as  an  eflfective  lien.  Assume 
that,  when  these  parties  got  into  court,  the  demand  of  the 
association  was  still  unliquidated,  and  that  it  could  not  ripen 
into  a  debt  until  judgment  was  obtained,  how  does  that  take 
away  or  cancel  its  contract  for  security?  How  does  the  situa- 
tion differ  in  principle  from  cases  wherein  one  holds  a  lien  for 
a  debt  not  yet  due?  That  would  postpone  the  enforcement 
of  the  contract  lien;  but,  surely,  such  security  agreement 
should  not  be  subordinated  to  a  rival  claimant  for  a  lien 
merely  because  something  more  remained  to  be  done.  Post- 
poning the  effectuating  of  a  lien  because  the  obligation  secured 
is  not  yet  fully  ripened  surely  cannot  have  the  effect  of 
making  the  lien  junior  to  a  rival  lien.  The  appellee  declared 
that  he  had  a  lien  for  $2,000  lent  the  shareholder ;  the  associa- 
tion, that  it  had  a  lien  older  in  point  of  time  upon  the  same 
shares,  for  liability  created  by  a  tort.  The  law  permits  it  to 
waive  the  tort  In  the  language  of  Warner  v,  Cammack,  37 
Iowa  642,  at  644,  whenever  a  party  has  de- 
*'  uS?^iSid*f?ra:  rived  a  pecuniary  advantage  from  a  wrong 
wa  V  ns  done  by  him,  the  person  wronged  can  waive 

the  tort  and  maintain  an  action  on'  the  contract,  and  in 
such  case  the  obligation  of  the  wrongdoer  to  pay  is  a  debt. 
Clearly,  the  appellant  could  well  respond,  '*Tlaie,  my  demand 
is  not  yet  enforceable,  and,  therefore,  my  contract  lien  cannot 
yet  be  effectuated,  but  I  can  and  will  turn  my  demand  into  a 
judgment,  then  it  will  be  a  debt;  my  lien  wiU  be  security  for 
the  collection  of  that  debt.  It  is  older  than  your  lien.  You 
can  make  me  wait  in  collecting  until  I  obtain  judgment,  but 
you  may  not  have  it  said  that  your  lien  is  superior  to  mine, 
and  that  my  security  which  covers  the  future  shall  be  inef- 
fectual when  I  do  turn  the  obligation  due  me  into  a  debt." 
The  article  relied  on  by  appellant  created  a  mere  lien  **for 
any  sum  due  it'*;  it  palpably  contemplates  a  lien  for  future 
as  well  as  present  indebtedness.  Indeed,  it  may  fairly  be 
said  to  contemplate  future  debt,  mainly.    For  if  all  intended 
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is  a  lien  for  debts  due  when  the  shares  are  issued,  a  sum 
certain  conld  be  endorsed  upon  the  shares  as  due,  and  as  being 
a  lien  upon  the  shares.  Thus,  the  purpose  of  being  secured 
for  debts  then  due  would  be  as  completely  effected  as  though 
a  mortgage  on  the  shares  for  a  sum  due  were  executed  and 
duly  recorded.  If,  then,  all  that  appellant  claims  is  a  security 
for  future  debts,  all  the  authorities  which  hold  that  a  claim 
for  tort  or  other  unliquidated  contingency  or  unasserted 
demands  is  not  a  debt,  have  here  no  application.  A  lien  for 
future  debt  is  not  made  nugatory  because  at  a  given  time  no 
debt  exists,  or  because,  when  the  lien  is  asserted,  something 
needs  yet  to  be  done  to  create  what  is,  in  strictness,  a  debt. 
That  on  the  day  when  such  lien  is  created  there  is  no  debt,  or 
that,  later,  steps  must  be  taken  to  ripen  a  liability  into  a  debt, 
cannot  change  that  the  lien  is  for  debts  to  be  created,  and  is  to 
be  security  at  that  future  time  when  a  debt  first  comes  into 
existence.  It  may  happen  that  the  lienholder  may  not,  at 
some  given  time,  be  entitled  to  foreclose  his  lien,  because  no 
debt  exists,  but  that  fact  will  not  defeat  his  claim  that  his  lien 
be  declared  prior,  with  enforcement  postponed  until  there 
shall  be  a  debt. 

In  one  word,  as  against  a  mere  claim  for  a  lien  for  such 
sums  as  may  ultimately  be  found  to  be  due,  the  authorities 
which  hold  that  an  unliquidated  demand  or  an  obligation  not 
due  or  for  an  amount  not  yet  made  certain  is  not  a  debt,  have 
no  application.  This  makes  it  immaterial  whether  the  asso- 
ciation had  or  had  not  a  debt,  ipso  facto,  because  of  the  fact 
of  the  embezzlement.  In  any  view,  if  it  had  a  lien  for' the 
consequence  of  this  embezzlement  prior  in  point  of  time  to 
that  of  appellee,  the  court  should  have  declared  that  said  lien 
had  priority,  and,  at  the  utmost,  have  refused  present  enforce- 
ment until  the  demand  had  been  turned  into  a  debt.  That  at 
the  hearing  this  had  not  yet  been  done  was  not,  of  itself  alone, 
a  justification  for  declaring  the  lien  of  the  association  to  be 
inferior  to  that  of  the  appellant,  and  all  that  we  say  as  to 
future  debt  is  merely  argument  for  our  decision,  which  is 
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that  a  lien  may  not  be  defeated  merely  because  something  in 
the  future  is  required  to  turn  what  the  lien  secures  into  a 
••debt". 

III.  Claims  are  made  for  Sec.  1626  of  the  Code  of  1897 

which  are  somewhat  diflficult  to  understand,  and  which,  as  we 

understand  them,  we  cannot  accede  to.    This  statute  provides, 

first,  that  the  transfer  of  title  to  shares  is  not 

*•  traMfer™^"*    valid  Until  regularly  entered  on  the  books  of 

fenT^'  cofSS-     the  company,  but  that  where,  as  distinguished 

prior  lien  of       from  a  salc  of  a  title,  the  stock  is  pledged  as 

corporation. 

collateral,  then  the  holder  may  notify  the 
secretary  of  the  corporation  in  writing  •'and  from  the  time  of 
such  notice,  and  until  written  notice  that  said  stock  shall  have 
ceased  to  be  held  as  collateral  security,  said  stock  so  trans^ 
f erred  and  noticed  as  aforesaid  shall  be  considered  in  law  as 
transferred  on  the  books  of  the  corporation  .  .  .  without 
any  actual  transfer  on  the  books  of  such  corporation  of  such 
stock."  It  is  further  provided  that,  when  the  holding  for* 
collateral  ceases,  it  is  the  duty  of  the  holder  to  inform  the 
secretary  of  the  corporation  of  that  fact.  Further,  that  the 
secretary  shall,  as  to  transfers  of  collateral,  keep  a  record 
showing  such  notice  of  transfer  as  collateral,  and  notice  of 
discharge  as  collateral,  subject  to'  public  inspection.  As  we 
understand  it,  for  this  it  is  claimed  that,  as  this  notice  oper- 
ated as  a  transfer  with  reference  to  the  holders  of  collateral,  it 
is  the  equivalent  of  an  actual  transfer  on  the  books — ^and  this 
may  be  so.  But  we  fail  to  see  how  that  ejstablishes  that,  upon 
receiving  such  notice  at  any  time  before  a  lien  is  asserted  by 
the  corporation,  the  lien  is  thereby  extinguished.  To  put  it  in 
other  words,  here  were  shares  of  stock  that  showed  on  their* 
face  that  the  corporation  claimed  a  lien  thereon.  Appellee 
made  a  loan  and  took  those  shares  into  his  keeping  as  col- 
lateral. Now,  it  is  claimed  that,  by  notifying  the  bank  of  this 
taking,  and  thereby  accomplishing  a  transfer  for  the  purposes 
of  the  loan,  the  lender  obtained  priority  as  to  what  the  share- 
holder owed  the  corporation  prior  to  the  time  this  loan  was 
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made.  Appellant  correctly  says  that  this  notice  takes  the 
place  of  the  actual  transfer  on  the  books  necessary  to  effectuate 
a  transfer  of  title.  But  it  does  no  more  than  that.  Surely, 
while  the  actual  transfer  on  the  books  would  terminate  the 
lien  as  to  any  liability  of  the  former  shareholder  thereafter 
accruing,  such  actual  transfer  would  not  discharge  a  lien  for 
what  the  transferer  owed  before  the  corporation  consented  to 
his  changing  title.  We  think  the  statute  is  very  clear,  and  that 
it  will  bear  no  such  construction  as  appellee  claims  for  it. 

The  case  of  Des  Moines  Loan  dc  Trust  Co.  v,  Des  Moines 
National  Bank,  97  Iowa  668,  is  not  against  this.  It  is  a  deci- 
sion that,  where  a  proposing  lender  advises  the  corporation 
that  he  was  going  to  make  a  loan  on  the  shares,  and  is  not 
informed  that  any  lien  is  claimed,  the  mere  fact  that  the 
formal  notice  required  by  Code  Sec.  1626  is  not  given  will  not 
permit  the  corporation  to  defeat  the  loan  made,  with  its  lien,-— >  ^ 
in  other  words,  that  the  corporation  estopped  itself  to  assert 
its  lien.  It  is  held,  further,  that,,  where  the  corporation  has 
not  reserved  any  lien  on  stocks  for  the  indebtedness  due  from 
a  stockholder,  it  does  not  acquire  priority  over  such  pledgee 
of  such  stock  by  taking  a  subsequent  assignment  thereof,  even 
though  the  first  transfer  by  way  of  pledge  is  not  entered  on 
the  transfer  book ;  that  in  such  case  the  second  assignment  to 
the  corporation  entitled  it  only  to  the  surplus  after  satisfying 
the  claim  of  the  pledgee  under  the  first  assignment.  We  do 
not  see  what  application  Farmers'  it  Merchants'  Bank  v. 
Wood,  143  Iowa  635,  and  Tiemey  v.  Ledden,  143  Iowa  286, 
have  on  appellee's  contention  as  to  the  effect  of  Sec.  1626. 

IV.  The  article  in  issue  provides  for  a  lien  on  the  shares 

of  each  ''shareholder",  for  any  sum  due  the  association  from 

"said  shareholder".    This  is.  a  clear  provision  that  the  lien 

shall  attach  to  the  property  of  a  shareholder 

10.    COHPORATIONI :  MT        MT         ^ 

cowratfon  •""  ^^^  ^^^t  may  be  due  from  him.    It  will  be 

^^onBxSki  noticed  that  it  is  not  said  that  it  is  to  be 

e?£»d«m"°"'  something  due  because  he  is  a  shareholder. 

^         '  The  definition  as  to  what  indebtedness  the 
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lien  shall  attach  for  is  that  it  shall  be  for  something  due  on 
account  of  subscription  to  stock  on  the  part  of  the  shareholder, 
or  for  money  loaned  by  the  association  to  the  shareholder.  If 
this  stood  alone,  it  would  be  exclusive,  and  the  lien  would 
attach  to  no  indebtedness  except  for  subscription,  or  for  money 
loaned.  Then  comes  a  general  provision  that  the  lien  shall 
also  attach  **for  any  other  indebtedness  diie",  but,  once  more, 
due  from  the  shareholder.  This,  of  course,  contemplates 
indebtedness  other  than  subscription  to  stock  or  money  loaned. 
Unless  ejusdem  generis  applies,  the  indebtedness  provided  for, 
generally,  is  stated  broadly  enough  to  include  anything  what- 
ever that  is  a  debt,  and,  as  has  been  said,  therefore  an  indebt- 
edness arising  from  a  wrong  done.  Now,  whether  **any  other 
indebtedness"  is  or  is  not  limited  to  the  class  of  debt  specifi- 
cally described,  it  remains  true  that,  while  this  other 
indebtedness  is  one  due  from  the  shareholder,  it  again  is  not 
said  that  it  must  not  only  be  due  from  but  due  because  of  the 
status  of  the  shareholder.  Following  this,  it  is  stated  that  **no 
stock  shall  be  transferred  unless  all  debts  due  the  association 
are  first  paid'\  Here,  unless  episdem  generis  applies,  the 
lien  covers  whatever  is  a  debt  due  the  association  from  the 
shareholder,  and  the  question  whether  using  the  word  **  share- 
holder" limits  indebtedness  to  what  is  due  because  he  is  a 
shareholder,  is  not  in  this  clause,  except  under  ejusdem  gen- 
eris, because,  with  reference  to  this  particular  clause,  the  word 
''shareholder"  is  not  used.  It  is  apparent  that  the  contro- 
versy is  whether  the  article,  as  written,  limits  the  lien  to 
indebtedness,  no  matter  how  created,  which  is  due  because  of 
some  contract  made  or  liability  incurred  as  shareholder,  or 
whether  the  lien  is  for  indebtedness,  no  matter  how  created, 
so  long  as  it  is  the  debt  due  the  .association  from  one  who  is  a 
shareholder.  In  solving  this  question,  we  are  not  helped 
because  liability  arising  from  tort  constitutes  a  debt.  Estab- 
lishing that  certain  things  constitute  a  debt  does  not  prove 
that  it  is  such  debt  as  has  been  secured  by  a  given  written 
instrument.    It  is  competent  for  the  parties  to  contract  that 
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things  which  are  confessedly  a  debt  shall  not  be  protected  by 
a  lien  contracted  for  at  the  same  time ;  and  the  vital  question 
here  is  not  whether  what  Boehmler  did  created  a  debt,  but 
whether  the  parties  to  Art.  15  agreed  that  his  debt  should  be 
secured  by  the  lien  provided  for  in  that  article,  or,  rather, 
whether  or  not  the  article  fails  to  provide  a  lien  for  that  debt. 
It  is  idle  for  counsel,  on  the  one  hand,  to  say  that,  if  it  had  not 
been  the  intention  to  make  the  lien  as  broad  as  they  claim,  it 
would  have  been  easy  to  make  it  plain  that  the  lien  should  not 
be  so  broad,  and  as  idle  for  the  others  to  say  that,  if  it  had 
been  the  intention  to  make  the  lien  broad  enough  to  include  the 
very  debt  at  bar,  it  would  have  been  easy  to  make  that  inten- 
tion manifest.  If  either  course  had  been  taken,  we  would  be 
relieved  from  interpreting  this  writing,  and,  in  all  probability, 
there  would  have  been  no  suit  to  come  before  us.  We  may 
not  be  relieved  from  discharging  the  burden  thus  put  upon  us 
because  something  might  readily  have  been  done  that  would 
have  made  interpretation  needless. 

As  we  understand  it,  the  only  differentiation,  which 
appellee  attempts  of  the  pronouncements  of  the  Supreme 
Court  of  Pennsylvania  on  the  exact  question  is  that  the  writ- 
ing interpreted  there  was  a  statute,  and  that  the  demand 
involved  there  had  been  liquidated  before  the  controversy 
arose.  We  have  said  enough  heretofore  to  indicate  why  we 
think  these  are  distinctions  which  do  not  create  a  difference. 
Unfortunately,  there  is  that  about  said  decisions  of  the  Su- 
preme Court  of  Pennsylvania  which,  while  it  presents  no  dif- 
ferentiation between  the  Pennsylvania  cases  and  this  one,  does 
greatly  detract  from  the  value  of  said  decisions  as  a  guide 
here.  The  court  ruled  that  an  embezzlement  by  an  oflScer  of 
the  corporation  was  a  debt,  within  a  statute  substantially 
worded  as  is  the  by-law  at  bar.  We  so  hold  here.  But,  as 
said  before,  proving  that  Boehmler  was  indebted  to  the  asso- 
ciation does  not  prove  tiiat  his  debt  was  within  the  language 
of  the  article.  As  the  Supreme  Court  of  Pennsylvania  found 
that  the  embezzlement  of  the  officer  created  a  debt  secured  by 
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a  lien  on  the  shares,  it  must  have  concluded  either  that  this 
constituted  a  wrong  done  as  a  shareholder  or  that  it  was  imma- 
terial whether  it  was  so  done,  and  sufficient  under  the  statute 
that  the  wrong  was  done  by  an  officer  who  was  a  shareholder. 
It  must  have  held  the  last,  because  we  should  not  assume  that 
it  decided  that  the  embezzlement  was  the  act  of  the  shareholder 
as  shareholder,  unless  we  also  assume  that  it  overlooked  that 
being  a  stockholder  in  a  corporation  cannot,  of  itself,  create 
the  fiduciary  relationship  essential  to  embezzlement.  It  is 
regrettable  that  the  court  was  content  to  merely  announce 
that  the  stockholder  who,  as  officer,  committed,  an  embezzle- 
ment, created  a  debt  covered  by  a  lien  such  as  is  found  in  the 
Pennsylvania  statute,  and  in  Art.  XV;  and  that  nothing  is 
said  as  to  how  the  conclusion  was  reached  that  such  embezzle- 
ment by  an  officer  who  was  a  shareholder  was  a  debt  to  which 
such  lien  was  applicable.  We  have  thus  the  conclusion  of  the 
Pennsylvania  court,  and  such  help  as  the  mere  fact  that  such 
conclusion  was  reached  by  it  gives;  but  unless  satisfied  with 
merely  stating  our  conclusion  to  be  that  of  the  Pennsylvania 
cases,  these  cases  have  not  rdieved  us  from  the  necessity  of 
formulating  for  ourselves  the  reasons  for  our  conclusion. 

We  may  assume,  for  the  sake  of  argument,  that  the  words 
'*or  for  any  other  indebtedness  due  from  the  shareholder", 
following  a  provision  that  there  shall  be  a  lien  for  what  is  due 
from  the  shareholder  **  either  on  account  of  the  subscription 
to  its  stocks,  or  for  money  loaned  by  the  association  to  said 
shareholder",  are  ejusdem  generis,  and  the  words  limited  to 
something  which  belongs  to  the  enumerated  class  whose  enum- 
eration the  broader  clause  follows.  But  then  comes  a  distinct 
contingency  which  makes  no  reference  to  subscription,  or 
borrowing,  but  which  undertakes  to  deal  with  nothing  but 
transfer,  and  to  provide  as  to  *' all  debts  due"  in  case  of 
transfer.  Ejusdem  generis  certainly  has  no  application  to 
this.  The  phases  of  the  agreement  dealing  with  subscription 
and  borrowing  have  been  disposed  of;  they  are  not  again 
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recurred  to;  a  new  field  of  contract  is  entered;  the  thing 
which  appellee  urges  as  controlling — using  the  word  ''share- 
holder*'— ^is  not  done  in  connection  with  the  ''all  debts  due" 
which  are  now  spoken  of.  Surely,  the  doctrine  does  not  shut 
out  agreements  distinct  from  what  is  enumerated.  Surely, 
this  is  such.  Surely,  the  parties  may  agree  that,  so  long  as 
one  party  remains  a  stockholder,  with  unencumbered  stock, 
his  shares  shall  be  security  for  nothing  but  unpaid  stock  sub- 
scriptions and  loans,  and  that  the  relation  may  not  be  severed 
or  the  stock  be  made  subject  to  the  lien  of  another,  except 
upon  payment  of  any  and  all  debts  ow:  :g  the  corporation, 
additional  to  subscription  and  borrowing.  Surely,  if  the  stock 
is  not  to  be  liable  in  any  event  for  anything  but  these  two 
items  of  debt,  there  was  no  occasion  to  make  a  separate  state- 
ment as  to  what  debts  must  be  paid  in  case  of  transfer.  On 
that  theory,  it  was  already  said.  A  statement  that  the  only 
lien  was  for  subscription  and  loans  states  what  debt  must  be 
paid  to  obtain  transfer.  To  such  distinct  agreement  must 
apply  the  doctrine  that,  as  to  ejusdem  generis,  "it  has  never 
been  supposed  that  the  rule  required  the  rejection  of  the  gen- 
eral terms  entirely.  ...  On  the  contrary,  it  must  yield 
to  another  salutary  rule  of  construction,  namely:  that  every 
part  of  a  statute  should,  if  possible,  be  upheld  and  given  its 
appropriate  force"— Jtfiscfc  v.  Bussell,  (111.)  26  N.  E.  528. 
In  the  case  of  Bank  v.  Tumbler  Co.,  supra  (33  Atl.  at  748, 
749),  the  statute  construed,  among  other  things,  provided 
that  the  transfer  shall  be  subject  "to  all  the  payments  due  or 
to  become  due  thereon",  and  that  no  certificate  "shall  be 
transferred  so  long  as  the  holder  thereof  is  indebted  to  said 
company,  unless  the  board  of  directors  shall  consent  thereto". 
This  is  not  essentially  different  from  the  provision  here  that 
"no  stock  shall  be  transferred  unless  all  debts  due  the  asso- 
ciation are  first  paid".  The  Supreme  Court  of  Pennsylvania 
holds  that  this  applies  the  lien  to  a  liability  founded  on 
embezzlement,  because,  otherwise,  the  power  to  refuse  consent 
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to  a  transfer  of  the  title  would  in  fact  not  exist ;  that,  on  such 
reasoning,  if  there  were  no  debts,  the  consent  would  not  be 
needed ;  and  that,  if  there  was  a  debt,  and  yet  no  lien,  consent 
to  transfer  would  be  of  no  value,  and  would  always  be  dis- 
pensed with.  As  said,  the  court  holds  that  this  language  is 
broad  enough  to  give  the  lien  which  appellant  claims. 

In  this  connection,  appellee  presents  that  the  effect  of 
Code  Sec.  1626  is  to  take  this  case  out  of  the  reasoning  of  the 
Pennsylvania  c^se.  It  is  true  that  this  statute  enables  one 
who  loans  with  the  shares  as  collateral  to  effectuate  sufficient 
transfer  for  his  purposes,  although  the  stock  be  not  actually 
transferred  on  the  books  of  the  corporation  as  is  necessary 
between  buyer  and  seller,  by  giving  notice  to  the  corporation 
of  the  loan  and  the  taking  of  collateral.  But  we  think  it  clear, 
and  believe  we  have  demonstrated,  that,  while  the  notice  under 
this  statute  operates  as  a  transfer  for  the  purpose  of  the  loan, 
this  does  no  more  than  to  advise  the  corporation  that  its  lien 
on  the  shares  will,  as  to  any  indebtedness  permitted  or  arising 
after  the  loan,  be  junior  to  the  claim  of  which  the  corporation 
has  been  notified. 

Whatever,  then,  may  be  said  as  to  some  parts  of  the  arti- 
cle, we  think  it  clear,  and  all  we  decide  on  this  head  is,  that, 
in  this  contest  for  priority  between  the  corporation  and  this 
transferee,  the  lien  of  the  corporation,  if  confined  to  what  was 
due  it  from  the  shareholder  before  the  loan  was  made  by  the 
transferee,  is  superior  to  the  lien  of  the  latter. 

We  do  not  overlook  that  this  impairs  the  availability  of 
stocks  as  collateral  security.  We  may  not  remedy  this  by 
refusing  to  effectuate  whatever  is  the  fair  construction  of  the 
agreement  made.  The  remedy  lies  with  the  parties,  or  in 
obtaining  an  assurance  from  the  corporation  that  will  work 
an  estoppel,  or  in  legislative  action. 

2. 

We  do  not  overlook  the  argument  that,  since  the  secre- 
tary was  bonded,  it  must  have  been  the  intent  of  the  corpora- 
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tion  to  rely  for  reimbursement,  in  case  of  defalcation,  upon 

bonds,  and,  therefore,  not  its  intention  to  create  a  lien  upon 

11.  coBPORATioNs:  ^^^  sharcs  for  the  purpose  of  reimbursing 

rauon^  iSmd-"    itsclf  f or  an  embezzlement.  The  fallacy  of  this 

a^inst^mls-     argument  lies  in  assuming  that  the  bonds 

conduct:  _.    ,  ,  _  .        •        , 

estoppeL  were  relied  upon  as  the  sole  security  for  de- 

falcation. The  chances  are  that,  when  the  by-law  in  question 
was  framed  and  adopted,  and  at  the  various  times  when 
Boehmler  gave  bonds,  the  corporation  had  no  thought  of  a 
defalcation;  that  it  adopted  the  article  and  took  bonds  as  a 
matter  of  general  business  routine ;  that  it  thought  of  neither 
as  a  specific  safeguard  and,  consequently,  had  no  thought  of 
relying  upon  either  as  an  exclusive  safeguard  against  embez- 
zlement. One  who  has  taken  such  bond  is  'not  estopped  from 
asserting  a  lien.  Both  the  bonds  and  the  lien  may,  and  may 
be  needed  to,  help  collect  the  same  debt.  In  the  absence  of 
any  evidence  that  the  bonds  were  relied  on  exclusively,  we 
are  not  inclined  to  hold  that  because  bonds  were  taken,  there- 
fore the  lien  of  the  article  does  not  cover  damages  caused  by 
oflScial  misconduct. 

We  are  the  better  satisfied  with  the  conclusion  that  we 

have  reached  because,  as  it  seems  to  us,  any  other  would  be 

more  of  a  play  upon  words  than  an  analytical  decision.    In 

essence,  the  situation  does  not  differ  from 

12.    COHPORATIONfl: 

raSon'-S3cies-^^**  ^*  would  have  been,  had  there  been  a 
coMtruction.  contract  reciting  that  one  John  Jones  was 
a  shareholder,  and  that,  if  he  became  indebted  to  the  cor- 
poration, it  should  have  a  lien  upon  his  shares.  We  think 
that  the  language  employed  is,  in  effect,  a  matter  of  identifica- 
tion; that  the  spirit  of  the  agreement  is  to  give  a  lien  upon 
the  shares  of  any  who  are  shareholders ;  that  the  word  **  share- 
holder" defines  the  class  who  agree  to  the  lien;  and  that, 
upon  a  showing  that  the  debtor  to  the  corporation  is  of  that 
class,  it  becomes  immaterial  whether  the  debt  rests  upon  one 
act  of  the  one  within  the  class,  or  upon  some  other  act  of  the 
same  person.    If  Boehmler  is  of  the  class  as  to  which  it  is 
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agreed  that  debts  from  them  shall  be  covered  by  a  lien,  the 
question  is  whether  he  was  in  debt,  and  not  in  what  capacity 
he  got  into  debt. 

DIVISION  II. 

It  is  contended  for  the  decree  below  that  the  association 
is  estopped  to  assert  its  lien  because:  (1)  Before  appellee 
made  the  loan,  the  association  delivered  to  him  a  pass  book 
purporting  to  contain  a  copy  of  the  articles 
18.  coRPORAwoNBj  of  incorporation  and  by-laws,  and  that  what 
eatoppk  ^^  copied  in  the  pass  book  did  not  include 

^  the  article  now  relied  upon  by  the  appellant, 
and  that  this  amounts  to  saying  to  him  that  no  lien  was 
reserved,  and  he  relied  on  this;  (2)  a  statement  in  the  by-laws 
copied  in  the  pass  book,  that  all  stock  not  in  arrears  was 
transferable,  was  equivalent  to  saying  to  appellee  that  there 
was  no  by-law  which  created  a  lien  on  stock  transferred 
while  there  was  an  arrearage;  (3)  appellee  was  sent  state- 
ments which  asserted  that  the  business  and  books  had  been 
audited,  which  things  influenced  him  to  make  the  loan,  and 
that  he  would  not  have  made  it  without;  (4)  appellee  was 
informed  by  statements  in  this  pass  book  that  the  officers  of 
the  association  were  bonded:  that  this  was  misleading,  and 
amounted  to  saying  that  appellee  could  see  by  the  by-laws 
that,  if  he  made  a  loan  on  stock,  he  was  insured  against  pos- 
sible loss  from  possible  dishonesty  of  any  of  the  officers 
because  these  were  required  to  give  fidelity  bonds  with  ade- 
quate security  for  the  faithful  performance  of  their  trusts. 

The  appellee  was  himself  a  stockholder  and,  no  matter 
what  the  pass  book  did  or  did  not  say  as  to  by-laws,  was 
bound  to  know  what  the  by-laws  in  truth  were — ^to  take  note 
of  any  amendments;  and  he  had  the  power,  by  going  to  the 
record,  to  find  out  at  any  time  what  any  valid  by-law  was, 
because,  unless  of  record,  it  would  not  be  valid.  To  put  it 
another  way,  he  was  charged  with  every  provision  of  the  arti- 
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cles  and  amendments  thereto  by  the  record  thereof  in  the 
office  of  the  proper  recorder  of  deeds.  See  Simeral  v.  Dubuque 
Mutual  Fire  Ins,  Co.,  18  Iowa  319,  322;  Fitzgerald  v.  Metro- 
politan  Accident  Assn.,  106  Iowa  457,  459;  Farmers*  Mut,  H. 
Ins,  Assn.  v.  Slattery,  115  Iowa  410,  413.  Moreover,  the  cer- 
tificate of  stock  assigned  to  appellee  as  collateral  itself  con- 
tained the  provisions  of  the  article  in  question.  The  delivery 
to  plaintiff  of  the  pass  book,  made  before  he  loaned,  could 
not,  by  possibility,  be  construed  into  a  statement  on  the  part 
of  the  association  that  Boehmler  was  not  then  indebted  to 
the  association,  or  would  not  become  so  after  the  delivery  of 
the  pass  book. 

As  to  the  audit,  nothing  said  by  the  statements  and  certifi- 
cates sent  the  appellee  stated  in  any  way  that  Boehmler  was 
or  was  not  indebted  to  the  association.    At  the  utmost,  there 
14.  Estoppel:        was  given  the  opinion  of  the  examiner,  based 
topp^:  \i«^~    upon  an  examination  of  the  books  and  ac- 

znents :  cer- 

tainty.  counts  of  the  secretary  and  treasurer  and  on 

comparing  balances,  that  he  found  nothing  in  the  books  and 

accounts  to  the  contrary  of  the  faithful  performance  of  duty 

on  part  of  the  officers.    This  is,  at  most,  a  mere  opinion. 

Be  that  as  it  may,  the  auditor  who  made  these  certificates, 

and  whosoever  may  have  mailed  them  to  the  appellee  or  given 

him  the  pass  book,  were  his  own  agents  as  a  stockholder. 

There  is  no  room  for  the  theory  of  misleading 

"•  JSiS?r^bu?  and  the  like,  which  appellee  advances.     He 

pal  uoRTt'**^ '   cannot  recover  of  his  fellow  stockholders  for 
agrency. 

a  wrong  done  him  by  one  who  was  his  agent 

as  well  as  theirs.  Enough  has  been  said  as  to  the  taking  of 
bonds. 

There  is,  at  most,  no  more  than  the  possibijity  of  drawing 
an  inference  from  the  reports  of  the  examiner  that  Boehmler 
was  not  indebted  to  the  association.  From  the  earliest  days 
of  the  law,  however,  an  estoppel  in  pais  may  not  be  thus  pre- 
dicated, and  the  statement  of  Lord  Coke,  that  ''every  estoppel 
because  it  concludeth  a  man  to  allege  the  truth  must  be  cer- 
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tain  to  every  extent,  and  not  to  be  taken  by  argument  or  infer- 
ence*', is  still  the  law. 

In  our  opinion,  the  decree  must  be — Reversed. 

Deemer,  C.  J.,  Ladd,  Wii^vvER,  Gaynor  and  Preston,  JJ.. 
concur. 

Evans,  J.,  dissents. 


John  P.  Kirby,  Administrator,  Appellee,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  Appellant. 

BCASTEB  AND  SEBVAKT:    Actions — ^Evidence — ^Negligence  in  Mat- 

1  ten  Generally.  On  the  issue  whether  a  locomotive  engine  ex- 
ploded because  of  its  faulty  design  and  construction,  and  de- 
fendant's responsibility  therefor,  evidence  that  the  railway  was 
negligent  generally  in  the  handling,  care  and  firing  of  its  engines, 
other  than  the  one  in  question,  is  wholly  incompetent. 

WITNESSES:      Oross-exaxninatlon— Allowable    Scope.      Cross-exami- 

2  nation  must  be  confined  to  facts  connected  with  the  direct  ex- 
amination. Therefore,  on  the  question  of  the  cause  of  an  ex- 
plosion of  a  locomotive  engine,  held  that  testimony  that  three 
other  engines,  out  of  something  like  ninety  of  the  same  general 
type  as  the  one  in  question,  had  exploded  prior  to  the  explosion 
in  question,  was  improperly  brought  out  on  cross-examination  of 
defendant's  witnesses,  such  witnesses  having  said  nothing  in 
chief  justifying  such   line  of  inquiry  on  cross-examination. 

MASTER  AND  SEBVANT:    Acttons—Evldence— Fact  of  Explosion. 

3  The  testimony  of  a  nonexpert  witness,  which  shows  nothing  but 
the  location  and  position  of  the  broken  parts  of  an  engine  after 
a  wreck,  is  wholly  insufficient  to  prove  that  the  wreck  was  caused 
by  an  explosion  of  the  engine. 

MASTER  AND  SEBVANT:     Actions— Evidence— Other  Similar  Ex- 

4  plosions.  Evidence  of  the  explosions  of  locomotive  engines  other 
than  the  engine  in  question,  for  the  purpose  of  establishing  the 
inference  that'  the  engine  in  question  was  of  faulty  design  and 
construction,  are  admissible  only  (a)  when  the  types  of  engines 
are  substantially  alike,  (b)  when  the  tsxplosions  occurred  under 
substantially  similar  conditions  of  operation,  and  (c)  when, 
as  a  general  rule,  such  explosions  appear  to  have  been  of  such 
frequency  as  to  lead  the ^  mind  to  the  conclusion  that  the  engines, 
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as  a  class,  were  of  faulty  design  and  construction.    Held,  evidence 
of  other  explosions  was  improperly  admitted  under  this  rule. 

APPEAIi  AND  EB&OB:   Subsequent  Appeal— Law  of  Case— Duty  of 

5  Court  to  Follow.  The  law  as  to  any  point  in  the  case,  as  declared 
by  the  court  on  appeal,  is  binding  on  the  court  on  retrial  on  the 
same  record.  So  held  where  on  appeal,  the  court  held  that  the 
location  of  a  gauge  cock  was  not  in  any  manner  the  cause  of 
the  explosion  of  a  boiler. 

SVIDENCE:    Opinion  Evidance    Hypothetical  Question— Proper  and 

6  Improper  Perm.  A  hypothetical  question  must  be  so  framed  as  to 
prevent  the  expert  witness  from  passing  on  the  ultimate  question 
before  the  jury — a  rule  with  but  few  exceptions,  and  a  rule  which 
reflects  the  reluctance  of  the  law  to  wider  open  the  door  to  a 
class  of  evidence  receivable  on  the  plea  of  necessity  only.  This  rule 
prevents  the  expert  from  going  further  than  to  state  what  might 
or  may  have  or  jfrohably  did  cause  a  certain  result  or  condition — 
a  companion  rule  which  insures  due  latitude  and  standing  to  the 
c^inion  of  the  expert  and  still  usurps  no  duty  of  the  jury. 

PRINCIPLE  APPLIED:  Plaintiff  claimed  that  the  explosion 
of  the  boiler  of  a  locomotive  engine  was  caused  by  certain  speci- 
fied faults  in  the  design  and  construction  of  the  boiler.  Defendant 
claimed  that  the  explosion  was  caused  by  the  negligence  of  the 
engineer  in  allowing  the  water  to  drop  below  the  "crown  sheet" 
of  the  boiler.  Plaintiff's  hypothetical  question  embodied  a  state- 
ment of  the  facts  alleged  to  be  established  in  the  evidence,  the 
form  of  the  question  being:  "Assiuning  the  foregoing  to  be  the 
facts,  what,  in  your  opinion,  iixis  the  cause  or  oauaea  that  produced 
the  explosion?" 

1.  Held,  the  question  was  improper  in  form. 

2.  Held,  the  following  forms  would  have  been  proper: 

(a)  Assuming  the  foregoing  to  be  the  facts,  what,  in 
your  opinion,  might  have  been  the  cause  or  causes  of  the 
explosion  7 

(b)  Assuming  the  foregoing  to  be  the  facts,  what,  in 
your  opinion,  was  the  probable  cause  of  the  explosion? 

(c)  Assuming  the  foregoing  to  be  the  facts,  might  the 
cause  of  the  explosion  have  been  (specifying  any  certain 
structural  feature  of  which  complaint  was  made)  ? 

EVIBEKCE:  Opinion  Evidence— ^Hypothetical  Question— Inclusion 
7  and  Exclusion  of  Facts.  A  hypothetical  question  which  embodies 
substantially  all  the  facts  relied  upon  by  the  party  asking  the 
question,  and  proved  by  him  down  to  the  time  the  question  is 
asked,  is  not  rendered  incompetent  because,  in  the  later  stages  of 
the  trial,  other  facts  are  developed  by  the  opposing  party,  which 
facts,  had  they  been  known  at  the  time  the  question  was  asked, 
Vol.  173  Ia.— 10 
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might  have  been  included  therein.    A  party  has  the  right  to  make 
his  own  case. 

BCASTEB  AND  SERVANT:  Bules— Diflobedianoe  to— Effect.  Dis- 
8  obedience  of  the  servant  to  a  reasonable  rule,  made  bj  the  master 
for  the  mutual  protection  of  both  master  and  servant  and  known 
to  the  servant,  resulting  in  or  contributing  to  aa  injury  to  the 
servant,  precludes  the  servant  from  all  recovery.  This  rule  must 
not  be  confused  with  the  rule  that,  as  between  third  parties  and 
the  master,  negligence  cannot  be  predicated  solely  upon  the 
violation  of  a  rule  by  the  servant. 

DEATH:  Damages— "PreMnt  Worth"— Bigbt  to  Spedflc  l^istnic- 
0  tioxL  On  requestf  the  defendant,  in  an  action  for  damages  for 
wrongful  death,  is  entitled  to  a  specific  instruction  that  the  term 
"actual  pecuniary  loss  to  the  estate"  means  the  fresewt  ^Dorth 
of  the  decedent's  life  to  his  estate  at  the  time  of  his  death,  and 
that  the  jury  should  take  into  consideration  that  the  siun  of 
money,  if  any,  received  by  the  estate  is  received  now  instead  of 
at  the  end  of  the  probable  expectancy  of  life  of  the  deceased. 

ICASTEB  AND  SERVANT:  Toolfl,  Machinery  and  AppUaacea— De- 
10  signing  Locomotive  Engine— Approving  Plans— Effect.  A  master 
who  draws  in  whole  or  in  part  the  design  for  a  locomotive  engine 
and  approves  the  plans  therefor  and  causes  the  same  to  be  con- 
structed by  a  manufacturer  is  held  to  the  same  care  as  if  he  had 
constructed  the  engine  in  his  own  shops. 

Appeal  from  Lirm  District  Court. — ^W.  N.  Tbueichleb,  Judge. 

Thursday,  December  16,  1915. 

Action  at  law  to  recover  damages  for  the  death  of  Wil- 
liam J.  Kirby,  due  to  the  explosion  of  the  boiler  of  a  steam 
locomotive  upon  which  he  (Kirby)  was  an  engineer.  Defendant 
denied  the  negligence  charged  and  pleaded  contributory  neg- 
ligence of  the  deceased.  Upon  the  issues  joined,  the  case  was 
tried  to  a  jury,  resulting  in  a  vferdict  and  judgment  for  plain- 
tiff in  the  sum  of  $10,000,  and  defendant  appeals. — Reversed. 

Grimm  &  Trewin,  F.  W.  Sargent  and  Robert  J.  Bavr 
nister,  for  appellant. 

Dawley,  Jordan  &  Dawley,  for  appellee. 

Deemer,  C.  J. — The  case  was  before  us  on  appeal  from 
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a  judgment  for  defendant,  the  opinion  being  found  in  150 
Iowa,  587.  On  that  appeal,  it  was  held  that  there  was  no 
sufficient  showing  that  the  location  of  the  gauge  cocks  on  the 
locomotive  was  the  proximate  cause  of  the  explosion,  and  this 
holding  must  be  treated  as  the  law  of  the  case.  Upon  the 
second  trial,  plaintiff  relied  upon  the  charge  that  the  defend- 
ant was  negligent  in  that  the  boiler  was  improperly  con- 
structed, in  that:  (1)  The  stay  bolts  were  too  short  and 
improperly  placed;  the  water  legs  had  not  sufficient  water 
space  and  the  mud  rings  were  too  small  and  were  defective ; 
and,  (2)  that  the  fire  box  was  too  large  for  the  water  space 
provided  around  it. 

These  defects  are  said  to  have  been  the  proximate  cause 
of  the  accident.  Much  of  the  testimony  is  technical  in  char- 
acter and  has  to  do  largely  with  the  construction  and  arrange- 
ment of  the  boiler  and  fire  box  of  the  locomotive.  Many  of 
the  facts  are  not  in  dispute.  It  is  agreed  that  the  deceased 
was  a  locomotive  engineer,  something  like  32  years  of  age, 
who  had  been  in  defendant's  employ  for  some  six  or  seven 
years,  a  little  over  two  years  of  that  time  as  a  locomotive 
engineer.  He  had  no  regular  engine  and  was  subject  to  call 
for  special  service.  On  the  day  of  the  accident,  to  wit,  Janu- 
ary 30,  1905,  he  was  called  to  take  an  engine  and  special  train 
from  Cedar  Rapids  southward  to  and  through  the  town  of 
Solon. .  The  engine  was  known  as  No.  1422.  The  train  was  a 
special  one,  due  to  leave  Cedar  Rapids  at  about  7:15  P.  M., 
and  the  engine  had  been  in  service  the  same  day,  having 
brought  into  Cedar  Rapids  a  train  from  the  north,  arriving 
at  about  10 :30  or  11  o'clock  A.  M.  The  engineer  who  brought 
the  locomotive  into  Cedar  Rapids  testified  that,  when  he 
turned  it  over  to  the  hostler,  it  was  in  good  condition  and  that 
everything  was  in  good  working  order;  that  there  were  no 
leaks  anywhere;  and  that  **she  popped  off*'  all  right.  He  said, 
also,  that  the  steam  gauges,  safety  valves,  injectors,  water 
glass  and  gauge  cock  were  all  in  good  condition  and  in  good 
working  order.    The  hostler  who  took  the  engine  and  turned 


Digitized  by  LjOOQ IC 


148  KiBBY  V.  Railway  Co.  [173  Iowa 

the  same  over  to  Kirby  testified  that,  when  he  placed  the 
same  on  the  track  where  Elrby  took  it,  the  water  glass  was  in 
good  working  order,  the  boiler  was  properly  filled  with  water 
and  the  engine  properly  supplied  for  its  run.  It  also  appears 
that  when  the  engine  came  in  from  its  trip  the  day  before,  a 
few  of  the  flues  were  leaking,  which,  according  to  the  testi- 
mony, was  not  an  unusual  occurrence,  and  that  these  leaks 
were  all  stopped  by  calking  and  that,  after  these  repairs  were 
made,  the  engine  was  in  good  condition.  The  defendant  also 
offered,  and  there  were  received  in  evidence,  the  following 
rules  of  the  company  : 

"Before  going  out  on  the  road  they  must  have  a  copy  of 
the  rules  and  regulations  and  the  latest  time  table  and  a  full 
set  of  signals  and  all  necessary  tools  and  implements  for  use 
in  case  of  accident.  They  must  examine  the  bulletin  book  and 
be  fully  informed  as  to  all  notices  posted  for  their  guidance. 
They  must  also  have  their  engines  in  good  working  order, 
supplied  with  fuel  and  water,  ready  to  attach  to  the  train  at 
least  thirty  minutes  before  leaving  time,  or  as  much  more  as 
may  be  necessary,  and  they  must  observe  the  state  of  the 
weather,  the  condition  of  the  rails,  and  the  length  of  the  train, 
and  they  must  compare  their  time  with  the  conductor's  before 
starting  to  leave  on  their  trip.  He  must  report  for  duty  at 
the  appointed  time,  see  that  the  engine  is  in  good  working 
order  and  furnished  with  supplies,  give  a  check  for  fuel  and 
stores  received,  and  assist  in  shifting  and  making  up  the  train 
when  required." 

In  this  connection,  it  is  contended  that  the  deceased  either 
did  his  duty  by  complying  with  these  rules  and  found  that 
everything  about  the  engine  was  in  good  working  order,  or 
that  his  neglect  in  so  doing  was  his  own  negligence,  and  that 
if,  as  a  result  thereof,  the  boiler  exploded,  no  recovery  can 
be  had  for  his  estate. 

Passing  this  point  for  the  present,  the  affirmative  testi- 
mony shows  that  the  hostler  properly  supplied  the  engine  with 
fuel  and  water,  saw  that  the  water  was  at  a  proper  stage  in 
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the  boiler  and  the  fire  in  proper  condition  when  he  turned 
the  engine  over  to  Kirby.  Kirby  did  not  immediately  take 
her  out,  for  the  reason  that  the  train  which  he  was  to  take 
wa9  late;  but  during  all  this  delay,  Kirby  was  in  charge  of 
the  engine.  The  train  to  which  the  engine  was  attached  con- 
sisted of  17  cars  and  a  way  car.  Bight  only  of  these  were 
loaded,  the  others  being  empty/  It  was  lighter  than  the  ordi- 
nary train,  and  was  what  was  called  *'half  tonnage". 

The  train  started  on  its  journey  southward  about  7:15 
P.  M.  and  made  its  first  stop  within  the  city  limits  of  the  city 
of  Cedar  Rapids,  to  pick  up  some  stockmen.  Again,  it  stopped 
for  a  crossing  on  Ninth  Avenue  in  said  city,  and  then  ran 
south,  something  like  13  miles,  to  within  a  distance  of  a  mile 
or  more  from  the  town  of  Solon,  when  the  boiler  suddenly 
exploded,  killing  the  engineer,  fireman  and  the  head  brake- 
man,  who  was  also  on  the  engine.  At  the  time^f  the  explo- 
sion, the  train  was  running  on  a  down  grade  at  fhe  rate  of 
approximately  30  miles  an  hour ;  and  as  a  result  thereof,  the 
engine  and  tender  and  practically  the  entire  train  were  de- 
railed and  suddenly  stopped.  So  far  as  known,  the  explosion 
was  without  warning  to  anyone  and  was  extremely  violent  in 
character.  The  explosion  was  in  the  fire  box,  and  what  is 
called  the  crown  sheet  was  dismembered  and  twisted  out  of 
shape.  Some  of  the  stay  rods  or  tie  bolts  were  broken  and  the 
holes  through  which  these  bolts  passed  were  somewhat 
elongated.  What  is  called  the  flue  sheet  was  also  broken  down, 
especially  at  the  top  thereof.  PlaintiflP  contends  that  the 
explosion  was  due  to  the  faulty  design  and  construction  of 
the  engine  and  boiler,  especially  that  part  of  it  making  the 
fire  box,  in  that  the  water  space  around  that  part  of  the  boiler 
making  the  fire  box  was  too  small,  the  mud  rings  which  go 
entirely  aroujid  the  fire  box  and  constitute  the  base  of  the 
boiler  at  that  point  too  narrow,  and  the  two  sheets  which 
constitute  what  are  dflled  the  legs  of  the  boiler*'  and  those  at 
top,  the  bottom  of  which  is  known  as  the  crown  sheet,  were 
not  properly  bolted  together  and  stayed  and  were  inadequate 
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in  size,  resulting  in  an  insufficient  water  column  immediately 
surrounding  the  fire  to  give  the  necessary  radiating  surface; 
and  that,  as  a  result,  the  fire  was  not  properly  blanketed  and 
the  steam  formed  so  quickly  and  the  circulation  of  the  water 
through  the  boiler  was  so  poor  that  the  sheets  exposed  to  the 
fire  became  overheated,  lost' their  tensile  strength  and  finally 
gave  way.  Defendant  denied  'that  the  engine  was  deficient 
either  in  construction  or  design ;  pleaded  that,  even  if  it  were, 
defendant  exercised  all  the  care  required  of  it  in  the  selection 
of  the  design,  and  that  the  explosion  was  either  accidental  and 
without  fault  on  its  part  or  that  it  was  due  to  the  engineer's 
failure  to  keep  the  water  at  a  proper  stage  in  the  boiler, 
allowing  it  to  get  below  the  bottom  of  the  crown  sheet,  thus 
exposing  this  thin  piece  of  steel  to  the  great  heat  of  the  fire, — 
thus  bringing  about  the  explosion.  It  is  around  these  issues 
that  the  contest  centers.  The  engine  was  what  was  known 
as  the  1400  type.  It  was  purchased  by  the  defendant  in  the 
year  1901  from  the  Brooks  Locomotive  Works,  a  company 
controlled  by  the  American  Locomotive  Company.  It  was 
not  what  might  be  called  a  standard  type  and  it  does  not 
appear  who  designed  it;  but  it  was  built  specially  for  the 
defendant  company,  upon  plans  and  specifications  approved 
by  the  defendant's  engineers,  in  co-operation  with  the 
builder's  engineers.  It  was  a  very  large  engine  for  that  time 
and  was  of  the  high  pressure  type,  although  not  built  for 
speed,  as  it  was  a  freight  and  not  ^  passenger  engine.  It  was 
immediately  put  into  seryice  by  the  defendant  company  and 
ran  without  substantial  repairs  until  October  of  the  year  1904, 
when  it  was  thoroughly  overhauled  and  repaired.  From  that 
time  until  it  exploded,  it  ran  in  various  directions  out  of 
Cedar  Bapids,  and,  after  the  explosion,  it  was  repaired  so  as 
to  make  it  substantially  the  same  in  design  as  before  and  has 
since  been  in  use  by  the  company.  Plaintiff  concedes  that  the 
only  issue  in  the  case  is  whether  or  not  the  boiler  was  faulty 
in  its  general  design  and  construction  and  that  he  had  the 
burden  of  proving  the  affirmative  of  that  issue.     This  he 
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attempted  to  meet  by  showing  the  plan,  design  and  method  of 
construction  from  blue  prints  corroborated  by  testimony  from 
witnesses  as  to  the  actual  appearance  of  the  boiler  and  its 
equipment,  and  this  he  followed  up  by  expert  testimony  tend- 
ing to  show  that  the  design  was  bad  and  not  such  as  to  be 
approved  by  skilled  workmen,  and  further,  had  a  witness  or 
witnesses  give  their  opinions  from  hypothetical  questions  as 
to  the  cause  of  the  explosion.  Plaintiff's  main  witness,  in 
response  to  a  long  hjrpothetical  question,  over  defendant's 
objection,  said: 

A.  "Assuming  the  facts  stated  in  the  question  to  be  true, 
it  is  my  opinion  that  the  explosion  was  probably  caused  by  a 
defective  design  in  the  locomotive  boiler,  especially  in  the  fire 
box  and  the  stays  and  radial  stays  supporting  it,  and  also  by 
the  excessive  stresses  which  had  come  upon  portions  of  the 
boiler  in  its  regular  and  usual  service  which,  in  all  probability, 
or  which  probably  were  increased  by  the  lime  in  the  water 
with  which  the  boiler  was  supplied,  and  by  defects  in  the 
design,  and  also  perhaps  by  the  fact  that  the  water  over  the 
crown  sheet  might  have  become  too  low  because  of  the  location 
of  the  gauge  cocks  too  near  the  level  of  the  top  of  the  crown 
sheet,  thus  deceiving  the  engineer  in  causing  him  to  believe 
that  he  had  more  water  over  the  crown  sheet  that  he  actually 
had,  and  further,  by  the  facts  that  the  engine  had  recently, 
a  short  time  before  the  explosion,  been  running  up  and  down 
grade,  thus  causing  the  water  to  pile  first  at  one  end  of  the 
boiler  and  then  at  the  other  end.''  Q.  **Mr.  Williston,  with- 
out repeating  the  last  question,  but  assuming  the  facts  as 
therein  stated  are  true,  you  may  state  whether  in  your  opinion 
and  judgment  such  an  explosion  could  have  occurred  even 
though  the  crown  sheet  were  covered  with  water."  A.  ** Yes ; 
it  might  have."  Q.  "Now,  would  it  be  possible  to  have  a 
large  fire  box  of  this  size  in  boilers  of  any  size  or  kind  that 
would  obviate  these  dangers  to  a  large  extent,  ^nd  if  so,  how? 
I  will  change  the  wording  from  possible  to  practicable."  A. 
"It  would,  provided  the  shell  was  sufficiently  large  to  allow 
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room  sufficient  between  the  fire  box  and  the  shell  for  a  free 
circulation  of  water,  and  for  expansion  between  the  fire  box 
and  the  shell.  Fire  boxes  as  large  as  that  one  are  in  use  gen- 
erally in  larger  shells.  .  .  .  My  answer  is  partially  based 
upon  what  I  conceive  to  be  the  faulty  design  of  the  engine." 

Another  witness,  by  the  name  of  Fawcett,  whose  com- 
petency is  challenged,  testified  over  defendant's  objection  as 
follows : 

**This  boiler  and  fire  box  shown  in  Exhibit  *A'  con- 
tains a  large  heating  surface.  I  would  consider  the  water 
capacity  small  as  compared  with  the  heating  surface  in  this 
boiler."  Q.  '*What  fault,  if  any,  did  you  find  with  the  method 
of  staying?"  A.  **The  stay  bolts  are  not  all  of  them  placed 
directly  to  coincide  with  the  lines  of  force,  or  in  other  words, 
the  radial  center  of  pressure.  It  establishes  unequal  strains 
between  the  crown  sheet  and  the  shell  of  the  boiler,  transverse 
strains  instead  of  direct  strains."  Q.  '*What  effect  would 
that  have  in  the  course  of  time  upon  the  crown  sheet  and  the 
side  sheets?"  A.  **It  would  have  a  tendency  to  loosen  the 
stay  bolts  and  weaken  the  sheets."  Q.  **  What  is  your  opinion 
concerning  the  width  of  the  water  space  in  the  leg,  which,  I 
believe,  is  3V^  inches?"  A.  ** Three  and  one-half  inches  would 
be,  in  my  opinion,  considerably  less  than  would  be  good  prac- 
tice." Q.  **Why?"  A.  "  The  small  space  between  the  inner 
and  outer  shell  would  be  so  much  by  the  steaming  process 
under  high  heat."  Q.  '*What  effect  would  that  have  upon  the 
circulation  of  the  water?"  A.  "It  would  retard  the  circula- 
tion very  materially."  Q.  **Now  what  would  you  say  as  to 
whether  a  gauge  cock,  where. the  lowest  gauge  cock  is  2^/^ 
inches  above  the  top  of  the  highest  point  of  the  crown  sheet, 
whether  that  would  be  a  proper  and  safe  way  to  have  it 
located?"  A.  **I  would  consider  it  entirely  too  small  for 
locomotive  practice. " 

Expert  witnesses  for  defendant,  some  of  whom  examined 
the  wreck  after  the  accident,  and  others  who  heard  a  descrip- 
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tioii  thereof,  testified  just  as  positively,  and  even  with  more 
assurance,  that  the  explosion  was  due  to  the  fact  that  the 
water  in  the  boiler  got  below  the  bottom  of  the  crown  sheet; 
that  the  fire  caused  this  crown  sheet  to  buckle  and  finally  to 
burst,  leaving  it  to  be  inferred  that  the  engineer  was  remiss 
in  his  duty  in  not  keeping  the  water  at  the  proper  stage  in 
the  boiler.  I'he  jury  evidently  found  that  the  explosion  was 
due  to  the  faulty  design  and  construction  of  the  boiler  and 
that  defendant  was  responsible  therefor.  Several  errors  are 
assigned,  and  we  shall  give  our  attention  to  those  which  are 
considered  important  and  controlling. 

I.  Plaintiff  was  permitted  to  show,  over  defendant's  ob- 
jections, that,  during  the  latter  part  of  the  year  1904  and  the 
fore  part  of  the  year  1905,  defendant's  agents  and  servants 
left  hot  engines  standing  upon  sidetracks  for 

1,    MA8TBR  AND  ,      ,*  ,  -  -. 

jbryai^t:  ac-      from  half  to  three  quarters  of  a  day  at  a  time, 

tions:  evidence:  ^  *'  ' 

nmtters^®  ^^      ^^^^  stcam  on  and  without  anyone  attending 
generauy.  ^  ^j^^^j^     There  was  no  pretense  that   the 

engine  in  question  was  one  so  left ;  indeed,  the  number  of  the 
engines  given  by  the  witness  clearly  indicated  that  the  one 
which  exploded  was  not  one  of  them.  Again,  this  witness  was 
permitted  to  testify  as  follows,  over  defendant 's  objections : 

Q.  **Now,  what,  if  anything,  have  you  observed  during 
that  winter,  the  winter  of  1904  and  1905,  about  fireboxes  that 
had  been  burned  so  that  they  had  the  blue  color  and  were 
being  sent  out  on  the  road  again  without  being  fixed?"  A. 
*' As  to.  the  color,  I  couldn't  say,  but  I  have  seen  engines  from 
the  time  that  I  first  went  to  work  for  the  Rock  Island  Com- 
pany that  was  burned,  mud  burned,  and  sagged  in  the  crown 
sheet.  Some  was  fixed  up  so  that  they  didn't  leak  and  some 
of  them  wasn't."  Q.  ''During  that  winter  it  was  the  custom 
to  send  such  engines  as  that  out  on  the  roftd  if  they  were  not 
burned  too  bad,  was  it?"  A,  **They  were  short  on  power 
and  the  engines  were  used  without  being  repaired.  I  could 
tell   the  crown   sheets  of  those   fireboxes  had  been  burned 
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because  they  generally  showed  a  little  pocket  where  they  had 
been  burned  and  some  of  them  would  have  a  sag  in  like  that." 

This  witness  concluded  his  testimony  on  cross-examina- 
tion by  saying : 

Q.  "Now,  tell  us  of  one  engine,  just  one  engine,  that  you 
saw  there  prior  to  Jan.,  1905,  that  you  knew  stood  there  for 
half  a  day  without  attention?"  A.  ''Well,  I  couldn't  say 
positive  as  to  any  engine."  Q.  **Tell  us  some  time  you  saw 
one."  A.  **I  couldn't  say  that  I  pould  before  that  date." 
Q.  **So  that  now  you  say  that  you  do  not  know  that  you  saw — 
you  are  not  prepared  to  say  that  you  saw  any  engine  there 
prior  to  Jan.  30,  1905,  that  stood  on  that  track  for  half  a  day 
without  attention?"  A.  **No,  I  don't  know  that  I  could.  I 
didn't  mean  to  say  that  I  saw  engines  standing  on  there  prior 
to  Jan.  30,  1905,  without  attention.  I  don't  know  anything 
about  the  custom  in  that  respect  prior  to  Jan.  30,  1905," 

Defendant  also  moved  to  strike  this  witness's  entire  testi- 
mony, but  the  motion  was  overruled.  It  is  manifest  that 
this  testimony  should  have  been  excluded.  There  is  no  claim 
that  the  engine  in  question  was  the  one  to  which  the  witness 
had  reference,  and  proof  of  a  negligent  custom  with  other 
engines,  even  if  shown,  would  not  be  admissible.  Appellee's 
counsel  do  not  favor  us  with  any  argument  in  support  of  the 
rulings  of  the  trial  court,  doubtless  for  the  reason  that  none 
occurs  to  them  at  this  time. 

II.  Plaintiff  undertook  by  cross-examination  to  show,  by 
certain  of  defendant's  witnesses  and  by  original  testimony 
from  some  of  his  own,  that  three  other  engines,  out  of  some- 
thing like  ninety  of  the  same  general  type  as 
2.  Witnesses:  ®         .  "^   .  ^  ''^ 

tron^'aiiowfiSSe   ^^^  ^^^  ^^  question,  exploded  prior  to  the 
scope.  tinjg  Qf  the  accident  which  caused  the  death 

of  plaintiff's  intestate.  The  testimony  brought  out  on  cross- 
examination  was  manifestly  not  proper ;  for  the  witnesses  had 
said  nothing  in  chief  which  justified  such  a  line  of  inquiry  on 
cross-examination.     The  most  that  can  be  claimed  is  that,  in 
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30  far  as  this  testimony  is  concerned,  plaintiff  made  the  wit- 
nesses his  own.    The  original  testimony  as  to 
^*  s^vaS:^^       <>^c  of  the  explosions  came  from  a  nonexpert 
faJS'of^cK^^"  witness,  a  lawyer  who  went  to  the  scene  of  the 
wreck  on  defendant's  line  near  Victor  in  this 
state,  shortly  after  the  wreck  occurred.     This  witness  testi- 
fied in  part  as  follows : 

Q.  "Do  you  know  what  caused  the  wreck?'*  A.  '*! 
know  nothing  except  what  I  heard.*'  Q.  **What  did  you 
oheerve,  if  anything,  as  to  whether  1413  had  exploded,  blown 
up?"  A,  "When  I  came  up  there  it  was  possibly  pretty 
close  to  seven  o'clock  in  the  morning — I  walked  up  the  track- 
and  saw  some  of  the  coaches  were  still  on  the  track,  some  were 
not  on  the  rails,  but  were  on  the  right  of  way.  The  baggage 
and  smoker,  if  I  remember  right,  had  rolled  completely  down 
the  embankment  and  were  lying  upside  down."  Q.  **I  am 
calling  particularly  for  what  you  observed  as  to  whether  or 
not  the  engine  had  exploded — ^the  boiler  of  the  engine.  Ex- 
plain what  you  saw  as  to  the  condition  of  the  boiler."  A. 
"The  boiler  was  lying — ^the  trucks  were  on  the  track,  on  the 
right  of  way,  at  least — the  boiler  was  lying  north  of  the  track, 
down  the  embankment  and  either  close  to  or  over  the  right 
of  way  fence,  and  close  to  where  the  end  of  the  boiler  was 
lying  there  was  a  depression  in  the  ground  sunk  probably 
from  a  foot  to  a  foot  and  a  half  or  two  feet  through  the  frozen 
ground  and  approximately  the  size  of  the  end  of  the  boiler." 
Q.  "What  else  did  you  observe,  if  anything,  ks  to  whether  the 
fire  box  and  the  boiler,  the  box  that  they  have  the  fire  in,  was 
blown  out  or  blown  up,  or  what  was  the  condition  of  that? 
Did  you  observe  as  to  that  fire  box?"  A.  "The  fire  box  was 
broken.  I  could  not  testify  as  to  the  exact  condition  of  it. 
I  haven't  any  specific  recollections  as  to  its  exact  condition, 
except  that  it  was  broken."  Q.  "Have  you  any  recollection  as 
to  the  rear  end  of  the  locomotive — ^the  part  that  goes  over  the 
fire  box,  over  the  door  where  the  coal  is  put  in  ?  If  you  have, 
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state  what  you  observed  as  to  whether  that  was  blown  out  or 
broken  open,  or  what  its  condition  was."  A.  **Part  of  the 
rear  end  was  blown  out,  and  was  lying  up  in  front  of  where 
the  tender  was  standing.  I  don't  know  how  it  got  there.  I 
am  not  an  expert." 

In  addition  to  objecting  to  the  testimony  as  it  was  offered, 
defendant  moved  to  strike  it  from  the  record  after  it  was 
received,  but  the  objection  and  the  motion  were  overruled. 
This  was  erroneous.  There  is  no  showing  that  the  condition 
of  the  engine  was  due  primarily  to  an  explosion.  Its  condi- 
tion, as  it  appeared  to  this  witness,  might  have  resulted  from 
a  derailment  or  from  many  other  causes  than  defective  design 
or  construction. 

Another  of  plaintiff's  witnesses  testified  to  the  explosion 
of  a  boiler  in  another  engine  at  Davenport  some  time  before 
the  aecident  in  question.     This  witness  said  that  the  two 

engines  were  of  the  same  general  type  of  coo- 

*■  sERv^Tf^-     struction;  but,  on  cross-examination,  he  said 

othir'stmnSr^®'  that  the  explosion  at  Davenport  was  due  to 

low  water  in  the  boiler ;  that  the  water  had 
gotten  down  to  four  inches  below  the  bottom  of  the  crown 
sheet,  so  that  the  crown  sheet  was  entirely  bare.  This  wit- 
ness also  said  that  this  was  the  frequent  cause  of  boiler  explo- 
sions. Defendant  at  least  twice  moved  to  exclude  this  testi- 
mony, but  its  motions  were  overruled.  We  think  that  they 
should  have  been  sustained.  Testimony  as  to  other  explosions 
of  engines  of  similar  type,  if  admissible  at  all,  can  only  be 
received  upon  a  showing  that  the  types  of  engines  were  sub- 
stantially alike;  that  the  explosions  occurred  under  similar 
conditions  of  operation  and  with  such  frequency  as  to  lead 
the  mind  to  the  conclusion  that  the  engines  as  a  class  were  of 
faulty  design  and  construction.  This  was  not  shown  in  the 
instant  case.  According  to  plaintiff's  own  theory,  the  accident 
may  have  been  due  to  the  failure  of  the  engineer  to  keep  the 
water  in  the  boiler  at  a  proper  stage,  to  failure  of  the  com- 
pany to  repair,  or  to  many  other  causes  than  faulty  design 
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or  construction.  Indeed,  the  last  witness  testified  that  the 
explosion  of  the  engine  at  Davenport  was  due  to  the  fact  that 
the  operator  allowed  the  water  to  get  too  low, — so  low  that 
the  crown  sheet  was  exposed  to  the  heat  in  the  fire  box  without 
any  water  protection.  As  a  rule,  testimony  as  to  similar 
explosions  is  inadmissible  for  the  purpose  of  showing  negli- 
gence. If  the  appliances  or  devices  were  of  the  same  general 
type,  and  so  constructed  and  operated  that  no  harm  could 
befall  save  that  they  were  of  faulty  design  or  construction, 
doubtless  the  explosion  or  bursting  of  one  under  conditions 
similar  to  those  attending  the  operation  of  another  might  be 
given  probative  force.  But  the  universal  rule  is  that  the  coij- 
ditions  and  circumstances  must  be  substantially  the  same  in 
each  instance.  City  of  Bloomingion  v.  Legg,  (111.)  37  N.  E 
696;  Konold  v.  Bio  Orande  W.  B.  Co,,  (Utah)  60  Pac.  1021 ; 
Union  P.  B.  Co.  v.  O'Brisn,  161  U.  S.  451;  Western  U.  Tel. 
Co.  V.  Levi,  47  Ind.  552;  Bcu^h  v.  Iowa  C.  B.  Co.,  112  Iowa 
241;  Campbell  v.  Bussell,  (Mass.)  1  N.  E.  345;  WUkins  t. 
Omaha  &  C.  B.  B.  Co.,  96  Iowa  668;  C.  St.  L.  &  P.  B.  Co.  v. 
Champion,  (Ind.)  36  N.  E.  221,  222;  Strcmg  v.  Armour  & 
Co.,  154  111.  App.  649 ;  Osborne  &  Co.  v.  Simmerson,  73  Iowa 
509.  We  are  clearly  of  opinion  that  the  court  erred  in  the 
resi)ects  mentioned.  Moreover,  the  effect  of  such  testimony 
in  general,  when  similarity  of  circumstances  and  condition  is 
shown,  depends  largely  upon  the  number  of  prior  similar 
instances,  although  this  is  not  always  a  sure  test  as  to  the 
admissibility  of  testimony  of  the  prior  accidents.  See  Wig- 
more,  Evidence,  Sec.  447,  and  cases  cited. 

III.  Evidence  was  adduced  as  to  the  location  of  the 
gauge  cock  and  water  glass  upon  the  engine.    This  was  doubt- 
less admissible  as  explanatory  of  the  construction  of  the 
engine ;  but  the  trial  court  refused  an  instruc- 
'  eerob:  subse-     tion  offered  by  defendant  to  the  effect  that 

quent  appeal : 

uw  of  case:      the  location  of  the  lower  gauge  cock  should 

duty  of  court  *=*      ^ 

to  foUow.  j^Qi  ]yQ  considered  by  the  jury,  for  the  reason 

that  there  was  no  evidence  that  this  was  the  proximate  cause 
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of  the  explosion.  On  the  former  appeal,  this  proposition  was 
decided  in  accord  with  the  instruction  asked,  and  that  instruc- 
tion should  have  been  given.  See  the  case  as  reported  in  150 
Iowa  587. 

IV.  The  form  of  the  questions  put  to  plaintiff's  expert 
witnesses  was :  ''Now,  assuming  the  foregoing  to  be  the  fact«» 
what,  in  your  judgment,  was  the  cause  or  causes  that  pro- 
duced that  explosion?''  There  is  a  decided 
••  opinfoifevi.  conflict  in  the  cases  upon  the  correctness  of 
theticai**qu2a-  this  form  of  interrogatory.  The  general  rule 
and  improper  prevailing  in  this  state  is  to  the  effect  that 
such  a  question  is  not  proper,  for  it  permits 
the  witness  to  decide  the  whole  case  and  leaves  nothing  for 
the  jury  to  do  except  to  believe  or  disbelieve  the  witness  and 
render  its  verdict  accordingly.  Martin  v.  Des  Moines  Edison 
Light  Co.,  131  Iowa  724-739 ;  Sever  v.  MinneapoUs  &  St.  L, 
B.  Co.,  156  Iowa  664 ;  Sachra  v.  Town  of  Manilla,  120  Iowa 
562-567 ;  State  v.  Bennett,  143  Iowa  214-217,  and  cases  cited. 
This  is  the  rule  in  many  other  states.  Briggs  v.  Minneapolis 
St.  Bailway  Co.,  53  N.  W.  1019;  Wilson  v.  Beedy,  (Minn.) 
24  N.  W.  191 ;  Gross  v.  Omaha  &  C.  B.  St.  B.  Co.,  (Neb.)  147 
N.  W.  1121.  The  proper  form  of  question  is  to  ask  what  was 
the  probable  cause  of  the  explosion,  or  what  might  or  might 
not  have  caused  it.  Plaintiff's  main  witness  left  the  matter 
in  some  doubt,  by  saying  that  it  might  have  been  caused  by 
defects  in  the  design  which  he  pointed  out,  and  perhaps  by 
the  fact  that  the  water  had  been  permitted  to  get  too  low  over 
the  crown  sheet.  But  he  finally  concluded  that  the  explosion 
might  have  happened  even  had  the  crown  sheet  been  covered 
with  water.  Recurring  again  to  the  rule  applicable  to  the 
examination  of  experts,  it  should  be  said  that  we  have  relaxed 
it  somewhat  when  the  question  arises  as  to  the  cause  of  the 
death  of  a  human  being.  State  v.  Hessenitis,  165  Iowa  415. 
Some  other  exceptions  have  been  made,  as  in  Searles  v.  North- 
western Mutual  Life  Ins.  Co.,  148  Iowa  65.    We  are  not  pre- 
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pared  at  this  time  to  enlarge  these  exceptions  so  as  to  approve 
the  form  of  examination  used  on  this  trial. 

V.  Complaint  is  made  of  the  hypothetical  questions  pro- 
pounded to  plaintiff's  expert  witnesses,  because  they  did  not 
include  all  the  facts  shown  in  evidence.    It  is  true  that  they 

did  not  include  the  facts  as  testified  to  by 

^'  SiSon^vi-        defendant's  witnesses,  but  they  did  embody 

Sheucai'qijes-     all,  or  Substantially  all,  the  facts  relied  upon 

and  exclusion     by  plaintiff  and  proved  by  him  down  to  the 

time  the  experts  were  placed  upon  the  witness 

stand.     The  testimony  of  these  witnesses  was  not  rendered 

incompetent  because  the  hypothetical  question  did  not  assume 

all  the  facts  proved  upon  the  trial.    Plaintiff  had  the  right 

to  make  his  own  case  and  was  not  compelled  to  withhold  his 

experts  until  he  saw  what  defendant  might  develop  upon  the 

trial.    The  testimony  introduced  by  defendant  might  entirely 

destroy  plaintiff's  case  or  render  his  experts'  opinions  of 

no  value  because  not  based  upon  the  material  facts  as  shown 

by  the  record,  but  this  would  be  no  reason  for  excluding  their 

testimony  when  offered. 

Again,  it  is  said  that  some  of  plaintiff's  experts  did  not 
sufficiently  qualify  themselves  to  give  professional  opinions. 
All  of  them  showed  some  familiarity  with  boiler  construction, 
and  the  weight  of  their  testimony  was  for  the  jury. 

VI.  Among  other  instructions,  the  trial  court  gave  the 
following : 

''Certain  rules  and  regulations  of  the  defendant  company 

have  been  introduced  in  evidence,  and  you  are  instructed 

that  if  you  find  that  such  rules  came  to  the  notice  of  William 

J.  Kirby  during  his  employment  with  the 

8.  Master  and  .,  •      ^i  •  «        i* 

sbbvant:  railway  company,  or  m  the  exercise  of  ordi- 

rules :  dlsobe-  ^      ^ ' 

dienceto:ef-     nary  carc,  he  should  have  known  of  such- 
rules,  then  you  may  consider  such  rules  so 
far  as  they  bear  directly  on  the  duty  of  the  engineers  to  per- 
form the  work  customarily  exacted  of  them  before  starting 
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out  with  an  engine,  in  ascertaining  that  the  engine  has  suffi- 
cient water  in  the  boiler  and  that  the  water  gauges  and  water 
glass  were  in  working  order ;  but  the  rules  of  the  railway  com- 
pany cannot  change  its  liability  to  its  engineers,  nor  fix  a 
legal  standard  of  care,  or  any  different  degree  of  care  or  risk 
than  the  law  assumes ;  that  is,  the  ordinary  degree  (Jf  diligence 
or  care  on  the  part  of  the  engineer,  considering  all  the  cir- 
cumstances of  the  case. ' ' 

This  instruction  was  manifestly  erroneous.  It  had  ref- 
erence to  the  rules  heretofore  quoted  in  this  opinion, — rules 
which  prescribed  deceased's  duty  in  the  premises,  made  for 
his  own  as  well  as  for  the  employer's  protection.  They  were 
reasonable  in  character  and  had  reference  to  the  duties  of  the 
deceased  with  reference  to  the  management  of  his  engine.  If 
he  disobeyed  them  and  through  his  disobedience  he  caused  or 
contributed  towards  bringing  about  the  accident,  he  cannot 
recover.  Deeds  v.  Chicago,  R,  I,  &  P.  B.  Co,,  74  Iowa  154; 
Labatt  on  Master  and  Servant,  Vol.  3,  p.  3581,  Sec.  1281. 

VII.  The  instruction  as  to  the  measure  of  damages  was 

not  as  full  as  it  should  have  been,  and  defendant  was  entitled 

to  have  the  one  it  asked  given.    The  difficulty  here  lies  in  the 

fact  that  the  jury  was  not  fully  instructed  as 


9.  Death:  dam 
ages:  "presei 
worth":  right 


ages:  -^present    ^o  how  to  estimate  the  present  worth  of  one's 


to  specific  life  to  his  estate,  had  he  lived  out  his  ex- 

instructlon. 

pectancy. 
VIII.  In  a  reply  argument,  it  is  vigorously  contended 
that  there  is  no  testimony  to  justify  a  verdict  for  the  plain- 
tiff.   In  view  of  a  new  trial,  it  is  better,  perhaps,  that  we  do 
no  more  at  this  time  than  meet  one  of  the 
^^sravSr: ^^     premises  of  this  argument.    That  premise  is 
Iryand  ^p- '*'    that  the  case  presents  no  different  aspect  than 
Seifigning  loco-   had  the  defendant  company  gone  into  the 

motive  engine:  ^  ,  ,  ,       , 

approyinj^  open  market  and  purchased  a  standard  type 

plans :  eirect. 

of  engine  from  a  reliable  manufacturer,  with- 
out knowledge  of  any  defects  therein,  either  in  design  or  con- 
struction.   As  we  understand  the  record,  this  premise  is  not 
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correct.  The  defendant's  engineers  either  designed  or  had  a 
part  in  designing  the  engine.  They  approved  the  plans 
thereof,  and  the  engine  was  built  according  to  these  plans. 
The  case  differs,  then,  in  no  substantial  respect  from  one 
where  a  railway  company  builds  and  constructs  its  own 
engines,  and  the  same  care  was  required  of  it  as  if  it  had 
constructed  the  same  in  its  own  shops  and  according  to  its 
own  plans. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is — Reversed. 

Weaver,  Evans  and  Preston,  JJ.,  concur. 


W.   H.  Nelson,  Appellant,  v.  Illinois  Central  Railroad 
Company,  Appellee. 

MASTER  AND  SERVANT:  Federal  Employers'  Liability  Act- 
Action  for  Services  of  Minor.  The  Federal  Employers '  Liability 
Aet  (35  Stat,  at  Large,  65)  does  not  deprive  a  parent  of  the  right 
to  maintain  an  action  to  recover  for  loss  of  services  during  min- 
ority of  a  minor  son  injured  while  employed  in  interstate  com- 
merce. 

Appeal  from  Black  Hawk  District  Court. — C.  W.  Mullan, 

Judge. 

Thursday,  December  16,  1915. 

This  was  an  action  brought  by  the  plaintiff  to  recover  of 
the  defendant  damages  for  an  injury  to  his  minor  son,  sus- 
tained while  said  son  was  in  the  employ  of  the  defendant  as 
brakeman  on  an  interstate  train.  It  is  conceded  that  the  son 
and  defendant  were  engaged  in  interstate  commerce  at  the 
time.  There  was  a  demurrer  to  the  petition  on  the  ground 
that  it  stated  no  cause  of  action,  because  the  Federal 
Employers'  Liability  Act  contains  no  provision  for  the  recov- 
ery sought  in  plaintiff's  petition  apd  the  remedy  provided  in 
said  act  for  the  recovery  by  the  injured  employee  was 
VoL.lT3U.--ll 
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exclusive,  and  the  only  damages  recoverable  were  by  the 
injured  employee  himself.  The  demurrer  was  sustained  and, 
plaintiff  electing  to  stand  upon  his  petition,  judgment  was 
rendered  against  plaintiff.    The  plaintiff  appeals. — Reversed. 

V.  Leon  Belt  and  Hears  &  Lavejoy,  for  appellant. 

O.  W.  Dawson  and  Helsell  &  Helsell,  for  appellee. 

Preston,    J. — The    petition    alleged,    as    a    ground    of 

recovery,  that  plaintiff's  son,  Lu  Verne  D.  Nelson,  a  minor, 

was  employed  by  the  defendant  railway  as  a  brakeman ;  that, 

on  or  about  the  6th  day  of  January,  1912, 

Master  and  ,      ,  .,       ,   .      .^.  ,    ,    «      ,      . 

servant:  Fod-    and  while  plaintiff  s  son  and  defendant  were 

eral  Employers'  '^ 

teX'icl^ot  ^^^  engaged  in  interstate  commerce,  an  injury 
minor.  ^^^  sustained  by  the  said  minor,  due  to  the 

negligence  of  the  defendant,  which  incapacitated  the  said 
minor  during  the  entire  remaining  period  of  his  minority; 
that  both  said  minor  and  plaintiff  were  free  from  contributory 
negligence ;  also  that  plaintiff  was  entitled  to  the  services  and 
earnings  of  his  minor  son  up  to  the  time  of  his  majority,  and 
that,  because  he  was  deprived  thereof  by  the  negligence  of 
the  defendant,  he  is  entitled  to  judgment. 

There  is  but  one  question  for  determination  in  the  case, 
and  that  is  whether  Congress,  by  the  enactment  of  the  Federal 
Employers'  Liability  Act,  takes  away  from  the  father  the 
right  to  recover  for  injuries  to  his  minor  son.  The  trial  court 
held  that  the  remedy  provided  in  said  act  was  exclusive  and 
that  there  could  be  no  recovery  as  a  consequence  of  an  injury 
to  an  employee,  except  such  recovery  as  was  provided  for  in 
the  act  itself.  Plaintiff  contends  that,  while  the  act  is 
exclusive  as  to  the  matters  falling  within  its  scope,  yet  it 
does  not  deprive  one  who  is  not  an  employee  from  recoviery  for 
such  damages  as  may  be  sustained  by  reason  of  the  negligent 
injury  to  the  employee  while  engaged  in  interstate  commerce. 
He  concedes  that,  as  to  injuries  or  death  to  such  employee, 
while  engaged  in  interstate  commerce,  the  act  in  tiuestion 
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supersedes  all  other  remedies  and  rights  of  action  so  far  as 
the  employee  is  concerned,  but  contends  that  any  claim  that 
Congress,  by  implication,  intended  to  cut  off  the  right  of  the 
father  to  recover  his  own  damages  caused  by  injury  to  his 
minor  son  is  untenable  and  beyond  the  scope  of  the  legisla- 
tion. He  contends,  also,  that  the  present  action  was  not 
brought  under  the  Federal  Employers'  Liability  Act,  and  its 
provisions  were  invoked  by  the  defendant  in  a  suit  brought, 
not  by  an  injured  employee,  nor  by  a  personal  representative 
of  a  deceased  employee,  but  by  the  father  of  the  minor,  claim- 
ing that  the  negligence  of  the  railroad  company  had  deprived 
him  of  the  services  of  his  son  during  minority. 

The  holding  of  the  trial  court  was  that  there  could  be 
no  recovery  under  the  state  law  or  under  the  common  law,  as 
against  a  railroad  engaged  in  interstate  commerce,  for  the 
value  of  a  minor's  services  during  his  minority,  if  the  minor 
was  also  engaged  in  interstate  commerce.  The  effect  of  the 
decision  would  be  that,  if  an  employee  twelve  or  fifteen  years 
old  should  be  in  the  employ  of  an  interstate  railroad,  and 
while  SQ  engaged  should  be  permanently  injured  and  wholly 
incapacitated  for  the  remainder  of  his  life,  the  railroad  com- 
pany would  be  exempt  from  liability,  so  far  as  loss  of  serv- 
ices was  concerned,  for  a  period  of  several  years,  and  until 
the  boy  reached  his  majority.  This  would  leave  intrastate 
railroads  in  a  position  where  they  would  be  compelled  to 
pay  for  the  loss  of  such  services,  while  interstate  railroads 
would  be  exempt  therefro^n.  The  right  of  a  parent  to  recover 
for  the  loss  of  services  of  his  minor  child,  due  to  the  negli- 
gence of  a  third  person,  existed  at  common  law.  29  Cyc, 
1637. 

We  think  parents  are  not  deprived  of  that  right  by  the 
Federal  Employers'  Liability  Act  and  that  there  is  nothing 
in  the  act  inconsistent  with  plaintiff's  right  of  recovery.  We 
find  but  one  case  which  seems  to  be  directly  in  point :  Tansel- 
Uto  v.  iV.  Y.  Cent.  R.  Co.,  (N.  J.)  94  AtL,  804.  In  that  case, 
there  were  two  appeals  tried  together,  involving  but  one 
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question.  The  first  appeal  presented  the  question  as  to  the 
injury  of  a  minor  son  17  years  of  age,  and  the  other,  the 
resulting  injury  to  the  father  by  reason  of  the  boy's  fatality. 
The  holding  of  the  court  was  that  the  son  and  the  railway 
were  engaged  in  interstate  commerce  at  the  time  of  the  acci- 
dent. As  to  the  claim  of  the  father,  who  recovered  a  verdict, 
and  as  to  his  right  to  recover,  the  court  said; 

**The  defendant  contends  that  the  Federal  Statute  con- 
cedes no  such  right  of  action  in  the  father,  and  limits  recovery 
to  the  personal  representative  only  in  case  of  death  for  the 
benefit  of  next  of  kin.  But  we  do  not  construe  the  Federal 
Act  as  repealing,  either  expressly  or  impliedly,  the  father's 
right  of  action  as  it  existed  at  common  law.  It  purports  to 
deal  only  with  cases  involving  the  death  of  the  employe,  and, 
in  the  absence  of  an  intent  clearly  expressed  or  necessarily 
implied  that  Congress  intended  to  take  away  by  this  cor- 
rective or  remedial  act  the  legal  status  of  third  parties  as 
fixed  by  the  immemorial  rules  of  the  common  law,  we  must 
assume  that  such  legal  rights  still  subsist  unimpaired.  The 
rule  of  construction  is :  '  That  an  affirmative  statute  giving  a 
new  right  does  not  of  itself  and  of  necessity  destroy  a  previ- 
ously existing  right.'  Broom's  Legal  Maxims,  508;  0 'Fla- 
herty V.  'McDowell,  6  H.  L.  Cas.  157.  And  so  it  is  held  that 
statutes  which  take  away,  change,  or  diminish  fundamental 
rights,  statutory  remedies  for  rights  unknown  to  the  common 
law,  and  statutes  which  provide  new  and  extraordinary  reme- 
dies must  be  strictly  construed,  both  as  to  the  cases  mentioned 
within  their  terms  and  as  to  methods  to  be  pursued.  36  Cyc. 
1188,  and  cases  cited." 

We  think  the  decision  in  that  case  is  sound,  and  are 
inclined  to  adopt  and  follow  the  holding.  It  follows,  then, 
that  the  judgivent  of  the  district  court  must  be,  and  it  is, 
reversed,  and  the  cause  is  remanded  for  further  proceedings 
in  harmony  with  this  opimo7i.^Rever8ed. 

Deemeb,  C.  J.,  Weavbb  and  Evans,  JJ.,  concur. 
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W.  C.  Pyle,  Administrator,  Appellee,  v.  W.  R.  East,  et  al., 

Appellants. 

GONTSAOTS:      Construction— Different   WrltingB  as  One  Transac- 

1  action— Provision  for  NnUifying  Debt— BiUs  and  Notea  All  the 
writings  executed  and  delivered  at  the  very  time  of  the  final 
consummation  of  an  agreement  and  relating  thereto  must  be 
presumed  to  constitute  one  inseparable  transaction, — an  entirety, — 
and  from  all  such  writings,  the  actual  intent,  purpose  and  agree- 
ment must  be  deduced.  So  held  where  the  payee,  on  the  execution 
of  a  note,  signed  an  indorsement  on  the  note,  as  to  the  cancella- 
tion of  the  note  after  payee 's  death. 

PRINCIPLE  APPLIED:  One  Morris  had  no  direct  heirs.  He 
sold  a  tract  of  land  to  East,  his  nephew,  who,  in  the  consumma- 
tion of  the  deal,  and  for  part  of  the  purchase  price,  executed  his 
note  for  $1,000  to  Morris.  At  that  time,  the  following  indorsement 
was,  at  the  direction  of  Morris,  written  upon  the  back  of  the 
note  by  a  third  party,  who  drew  all  the  papers,  and  Morris  signed 
the  same,  to  wit:  "This  note  is  to  be  void  and  to  become  the 
property  of  W.  R.  East  at  the  death  of  the  undersigned."  Morris 
then  gave  the  note  to  the  third  party,  with  directions  that  the 
third  party  collect  the  annual  interest  and  pay  the  same  to  him 
(Morris)  as  long  as  he  lived,  and  turn  the  note  over  jx>  East  after 
he  (Morris)  died.  After  the  death  of  Morris,  his  administrator 
sought  to  collect  the  note.  Held,  the  note  must  not  be  viewed 
separate  and  apart  from  the  indorsement — that  the  indorsement 
must  be  construed  as  embodying  one  of  the  conditions  of  the  sale. 

GIFTS:     DeliTery— Acts    Ck>nstitatlng    Delivery— Enjoyment    Post- 

2  poned  Until  Death  of  Donor.  A  consummated  gift  (in  so  far  as 
change  of  title  is  concerned),  with  enjojrment  postponed,  results 
from  the  voluntary,  gratuitous  turning  over  of  personal  property 
to  another  person,  with  unqualified  direction  to  such  other  person 
to  collect  the  income  arising  from  such  property  and  to  pay  the 
same  to  the  donor  during  the  lifetime  of  the  donor,  and  to  deliver 
the  principal  of  the  property  so  originally  turned  over  to  a  third 
person,  on  the  death  of  the  donor,  without  reservation  of  power 
in  any  manner  to  recall  such  arrangement. 

Appeal  from  Hamilton  District  Court, — C.  E.  Albrook,  Judge. 
Thursday,  December  16,  1915. 
Action  at  law  upon  a  promissory  note  made  by  the 
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defendants  in  the  lifetime  of  the  intestate.     There  was  a 
judgment  for  plaintiff,  and  defendants  appeal. — Reversed. 

W,  J.  Covil,  for  appellants. 

Wesley  Martin,  for  appellee. 

Weaver,  J. — The  defendants  admit  the  making  of  the 
note  in  suit,  but  allege  that,  at  the  time  of  its  execution,  and 
as  a  part  of  the  same  transaction,  the  payees  therein  named 
endorsed  and  signed  upon  the  back  of  said  instrument  an 
agreement  as  follows :  *  *  This  note  is  to  be  void  and  to  become 
the  property  of  W.  R.  East  at  the  death  of  the  undersigned. 
(Signed)  Michael  Morris  and  witnessed  by  J.  E.  Sogard.'* 
They  further  allege  that,  at  the  time  of  making  said  note  and 
the  endorsement  thereon,  said  instrument  was,  by  agreement 
of  parties,  placed  in  the  hands  of  a  third  person,  J.  E.  Sogard, 
to  hold  and  collect  the  interest  thereon  during  the  lifetime  of 
the  payee,  and  then  to  surrender  or  deliver  it  to  East;  that 
Sogard  did  in  fact  receive  and  hold  the  note  during  all  the 
remainder  of  the  lifetime  of  Morris,  and  then  offered  to 
turn  it  over  to  East;  but  the  latter,  to  avoid  any  ground  for 
criticism,  suggested  that  it  would  be  better  to  let  the  delivery 
be  made  through  the  court  or  administrator.  For  the  reasons 
stated,  the  defendants  deny  plaintiff's  right  to  maintain 
the  action.  Jury  being  waived,  the  issues  were  tried  to  the 
court,  which  found  for  the  plaintiff. 

The  record  indicates  that  Morris,  who  was  the  uncle 
of  East,  had  no  direct  heirs.  At  the  date  of  the  note,  he  sold 
a  tract  of  land  to  his  nephew,  and  the  note  in  suit  repre- 
sents a  part  of  the  purchase  price.  The  papers  in  that 
transaction  were  drawn  by  the  witness  Sogard,  a  banker  in 
that  neighborhood,  who,  at  the  time,  and  at  the  request  of 
Morris,  wrote  and  witnessed  the  endorsement  which  we  have 
above  quoted.  Morris  then  deposited  with  Sogard  the  note 
so  endorsed,  directing  him  to  turn  it  over  to  East,  at  his 
(Morris')   death,  and  saying,  at  the  same  time,  **that  the 
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income  should  go  to  him  as  long  as  he  lived,  and  when  he 
was  dead,  it  should  be  turned  over  to  East."  This  testimony 
is  in  no  manner  disputed.  The  conclusion  reached  by  the 
trial  court  appears  to  have  been  that  the  transaction  wit- 
nessed by  the  endorsement  on  the  note  and  by  the  testimony 
of  Sogard  shows  no  more  than  an  imperfect  attempt  at  testa- 
mentary disposition  of  property,  or  at  best  an  incomplete 
gift  by  Morris  to  East,  which  never  was  consummated  by 
delivery,  and  that,  no  title  to  the  subject  of  the  gift  having 
passed  to  East  in  the  lifetime  of  Morris,  the  note  became,  at 
the  death  of  the  latter,  a  part  of  the  assets  of  his  estate.  In 
support  of  this  theory,  the  court,  in  a  written  memorandum 
of  its  views,  cites  the  following  cases :  Crispin  v.  Wirikelman, 
57  Iowa,  523,  524 ;  SchoUmier  v.  Schoendelen,  78  Iowa,  426 ; 
Furenes  v.  Eide,  109  Iowa,  511 ;  and  In  re  Brown's  Estate, 
113  Iowa,  351,  We  have  examined  each  of  these  cases,  as 
well  as  the  citations  therein  made,  and  think  they  do  not 
sustain  the  view  of  the  trial  court.  The  Crispin  case  involved 
a  claim  by  the  father  of  the  deceased  that  the  son,  before  his 
death,  had  authorized  the  father  to  use  so  much  of  his  prop- 
erty or  estate  as  might  be  necessary  to  pay  the  debts  of  the 
deceased,  and  apply  the  remainder  to  the  support  of  his 
children.  This  claim  was  contested  by  the  son's  administrator, 
and  the  court  held  that  the  agreement  on  which  the  father 
relied  was  testamentary  in  character  and,  not  being  executed 
according  to  the  law  of  wills,  was  void — ^a  decision  the  correct- 
ness of  which  can  be  conceded.  It  does  not,  however,  rule 
this  case,  in  fact  or  in  principle.  The  father  there  made  no 
claim  that  the  title  had  passed  in  the  lifetime  of  the  son,  or 
that  there  had  been  any  completed  gift  to  him  or  to  the 
children  of  the  deceased.  The  court  expressly  says,  ''The 
defendant  does  not  claim  that  the  property  passed  to  the 
children  except  as  heirs.  Prior  to  the  decedent's  death,  de- 
fendant, upon  his  own  theory,  was  trustee  of  the  property  for 
the  decedent.  His  trusteeship  for  the  heirs  commenced,  if  at 
all,  with  their  inheritance.     But  to  hold  that  it  commenced 
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then  would  be  giving  testamentary  force  to  the  agreement, 
which  is  not  allowable."  The  court  does,  however,  hold  and 
say — and  this  holding  is  in  harmony,  with  the  claim  of  appel- 
lant in  this  case — that  if  the  deceased  had  given  the  property 
in  such  a  way  that  the  title  thereto  had  passed  in  his  life- 
time to  the  children,  or  to  his  father  as  trustee  for  their 
benefit,  then  the  law  would  uphold  it.  The  SchoUmier  case 
sustains  the  validity  of  a  gift  of  a  bank  deposit,  made  by 
writing  in  the  donor's  bank  book:  *'Pay  to  the  order  of 
Elizabeth  Schoendelen  and  Dorothea  Hasenmiller  all  within 
deposit  after  my  decease.'*  There  was  some  evidence  that  the 
book  was  in  the  possession  of  one  of  the  defendants  at  some 
time  before  the  donor's  death.  Referring  to  the  defense  that 
her  gift  was  of  a  testamentary  character,  the  court  says: 

*  *  In  our  opinion,  the  proper  effect  to  be  given  the  assignment 
must  depend  upon  the  intent  of  the  decedent  with  respect  to  it. 
In  terms,  it  is  a  full  assignment  of  the  amount  shown  by  the 
book  to  be  due  at  the  time  it  was  made — ^not  of  the  amount 
which  should  be  due  at  the  death  of  the  assignor.  No  right 
to  rescind  or  revoke  it  is  shown  to  be  reserved ;  and  if  it  was 
treated  by  the  assignor  as  a  completed  transaction,  we  think 
it  passed  a  present  interest  in  the  bank  account,  and  is  not 
vulnerable  to  the  objection  made  by  plaintiff.  "^ 

The  court  further  held  that  the  direction  in  the  writing  to 
make  the  payment  after  her  death  **  related  to  the  time  when 
the  interest  transferred  might  be  enjoyed,  and  not  to  its  trans- 
fer."  It  is  also  there  said  that,  if  the  book  was  delivered  in  the 
donor's  lifetime,  or  if  the  assignment  was  delivered  or  **in 
any  other  manner  given  effect",  then  the  title  could  be  said 
to  have  passed.  As  we  shall  later  see,  the  deposit  of  the  note 
in  this  case  in  the  hands  of  Sogard  was  in  legal  effect  a  de- 
livery, sufficient  to  validate  the  transaction.  The  Furenes 
ease  relates  to  the  alleged  conveyance  of  land  by  three  separate 
deeds  to  the  grantor's  grandchildren.  These  deeds  were 
handed  to  a  third  person  to  be  delivered,  nothing  being  said 
about  a  delivery  after  the  death  of  the  grantor.     One  deed 
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was  delivered  at  once,  while  the  other  two  were  not  delivered 
until  after  the  grantor  had  died.  The  first  deed  Was  held  to 
constitute  a  good  conveyance,  while  the  other  two  were  of  no 
effect,  for  want  of  delivery  in  the  grantor's  lifetime.  That 
case  in  no  manner  controls  the  one  at  bar,  where  the  de- 
livery was  in  fact  made,  to  a  third  person,  upon  the  express 
condition  that  the  person  so  receiving  it  should  surrender 
it  to  the  defendant  after  the  death  of  Morris.  The  court,  in 
the  cited  authority,  expressly  distinguishes  the  case  then 
before  it  from  those  where  a  third  party  taking  the  papers 
may  be  considered  as  acting  for  the  grantee,  as  well  as  where 
the  papers  are  placed  in  the  hands  of  a  third  person,  to  be 
delivered  after  the  grantor's  death.  So  also  in  Brown's  case, 
the  court  again  expressly  recognized  the  principle  that,  where 
a  present  delivery  is  intended,  or  the  instrument  is  left 
with  a  third  party,  without  reservation  or  right  of  recall,  a 
present  interest  passes  to  the  donee  or  grantee. 

The  additional  precedents  cited  by  counsel  for  appellee 
in  this  court  are  principally  those  announcing  the  rule  that 
a  mere  gift  which  is  testamentary  in  character  will  not  be 
^recognized  or  given  effect  by  the  courts  unless  it  be  made  in 
writing  and  executed  after  the  manner  prescribed  by  statute 
for  the  execution  of  wills.  Of  the  soundness  of  the  proposi- 
tion so  relied  upon,  there  can  be  no  question;  and  if  the 
transaction  in  the  case  at  bar,  witnessed  by  the  endorsement 
on  the  note  and  th^  deposit  of  the  paper  with  Sogard,  is  no 
more  than  a  mere  undeilaking  to  make  a  gift,  which  should 
take  effect  only  upon  the  death  of  IMorris,  then  the  judgment 
below  is  right,  and  should  be  affirmed.  But  it  is  our  opinion 
that  the  undisputed  facts  demonstrate  that  this  is  not  a  case 
of  testamentary  disposition  of  property  and  that,  under  rules 
of  law  well  established  in  this  and  other  courts,  the  defend- 
ants have  established  a  good  defense. 

In  the  first  place,  it  does  not  seem  to  be  necessary  to  tlie 
defense  to  show  that  a  mere  gift  was  intended.     It  appears 


Digitized  by  LjOOQ IC 


170  Pyle  v.  East.  [173  Iowa 

in  evidence  that  the  note  was  given  and  this  transaction  had 
in  the  course  of  settlement  for  the  purchase 

^*  SnatrucSon-  P^^  <>*  1^^^  sold  by  Morris  to  East,  and 
fnfs'^as^onl*'"  ^^^^  ^  making  such  settlement,  Sogard,  who 
Srov?Son**'for  made  the  papers,  was  directed  by  Morris  to 
debt  -/bSIL  and   prepare  the  endorsement,  which  was  then  and 

notes.  r-     r  7 

there  signed.  The  defendant,  as  a  party  to 
the  transaction,  was  not  a  competent  witness  thereto  agaipst 
the  administrator  of  Morris'  estate,  and  we  know  nothing  of 
the  terms  and  conditions  agreed  upon  between  defendant  and 
deceased,  except  as  already  indicated.  Why,  then,  are  we 
not  bound  to  presume  that  the  release  or  dischai^  of  the 
principal  sum  of  $1,000,  subject  only  to  the  pajmient  of 
interest  to  Morris  during  his  lifetime,  was  one  of  the  terms 
or  conditions  of  the  sale!  Certainly,  there  is  nothing  shown 
to  contradict  that  conclusion,  while  the  fact  that  such  pro- 
vision was  put  into  writing  and  endorsed  upon  the  note  given 
in  consummation  of  the  contract  of  sale,  at  the  very  time  it 
was  made,  affords  very  satisfactory  evidence  in  support  of  it. 
The  writing  also  imports  a  consideration  for  the  agreement. 
In  the  next  place,  even  if  we  proceed  upon  the  theory 
that  there  was  nothing  in  the  terms  'of  the  sale  of  the  land 
requiring  Morris  to  do  as  he  did  with  reference  to  this  note, 

and  tfiat  it  was  a  voluntary  act,  prompted  by 

2.  Giptb:  dellv-  "^  7  r  t-  ^ 

stuutfn^deuv-  }^^  dcsire  to  favor  or  show  his  good  will  to 
SMtponS^unt?!^  ^^^  nephcw,  the  facts  show^  require  us  to  hold 
deadfTof  donor,  ^j^^^  ^j^^  transaction  effected  a  change  of  title 

in  the  subject  of  the  gift,  and  that  the  note  is  not  an  assset 
in  the  hands  of  the  administrator  of  Morris*  estate.  The  fact 
that  Morris  placed  the  note  in  Sogard 's  hands  for  the  benefit 
of  East,  and  retained  to  himself  no  interest  therein  or  control 
thereof,  except  to  demand  and  receive  the  interest,  is  suffi- 
ciently established.    Sogard  says: 

'*He  said  this  was  to  go  to  East  on  his  death.     . 
Morris  told  me  to  turn  that  over  to  East  on  his  death.    He 
said  the  interest  was  to  go  to  him  as  long  as  he  lived, — that 
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the  income  slHmld  go  tc  g-^  a»  -*-o?  <s>  be  liiied. — am  viies::  be 
was  dead,  it  should  he  raraec  ->Ter  to  Ek;.  ...  He  sa^) 
it  would  be  the  hest  pbee  K  >aw  ii.  at  the  bank;  to  leat^ 
it  at  the  bank  in  a  third  party's  hands,  the  bank  to  be  <i«i- 
sidered  a  third  partr/* 

The  note  was  in  £aet  so  left,  asd  was  nevrr  withdrawn  or 
demanded  by  Morris,  thoo^  he  li^ed  for  several  ve^rs  theI>^> 
after. 

We  have  held  that  postpcmement  of  the  delirery  and 
enjoyment  of  a  gift  does  not  neeeasarily  prevent  the  passing 
of  a  present  interest*  even  though  possession  by  the  donee 
is  not  obtained  till  after  the  donor  s  desth.  SckMmitr  r. 
Schoendelen,  78  Iowa  426;  Hogam  r.  SuUivan,  114  Iowa  4otK 
460;  Abegg  v.  Hint,  144  Iowa  1%,  19S.  That  a  delivery  to 
a  third  person  for  the  benefit  of  another,  the  property  to  be 
retained  by  such  third  person  until  the  death  of  the  person 
so  delivering  it,  and  then  to  be  passed  over  to  the  beneficiary* 
is  a  sufficient  delivery  has  frequently  been  decided.  Larimer 
V.  Beardsley,  130  Iowa  706;  Hogan  v.  Sullivan,  supra:  King 
V.  Smith,  110  Fed.,  95;  MoUison  v.  Rittgers,  140  Iowa,  3tK>; 
White  V.  Watts,  118  Iowa,  549;  Tucker  v.  Tucker,  138  Iowa, 
344, 349 ;  Podjhasky's  Estate,  137  Iowa  743 ;  Jones  v.  Miholas. 
151  Iowa  362;  Orymes  v.  Hone,  49  N.  Y.,  17.  And  a  gift 
may  be  so  made  that  the  grantor  shall  retain  the  use  during 
life.  In  re  Klehr's  WiU,  147  Wis.  653 ;  Tucker  v.  Tucker,  138 
Iowa  344;  McNaUy  v.  McAndrew,  98  Wis.  62;  Martin  t». 
Martin,  170  111.  18;  Innes  v.  Potter,  (Minn.)  153  N.  W.  604. 
The  gift  may  be  in  the  nature  of  a  forgiveness  or  a  release  of 
a  debt  due  from  the  donee  to  the  donor,  subject  to  payment 
of  interest  during  the  life  of  the  donor,  and  a  delivery  of  the 
note  or  evidence  of  debt  to  a  third  person,  to  be  surrendered 
upon  the  death  of  the  donor,  is  sufficient  to  complete  the  gift. 
See,  as  directly  in  point,  Hagerman  v.  Wigent,  108  Mich.  192. 
See  also  Siewart  v.  Hidden,  13  Minn.  43.  Even  where  there 
is  a  ri^t  to  revoke  a  deposit  which  has  been  made  with  a 
third  person  for  delivery  to  the  beneficiary  after  the  death  of 
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the  depositor,  it  has  often  been  held  that,  if  such  right  of 
revocation  has  never  been  exercised,  it  does  not  affect  the 
beneficiary's  title.    Blanchard  v.  Sheldon,  43  Vt.  512;  Chrymes 
V.  Hone,  49  N.  Y.  17 ;  Worth  v.  Case,  42  N.  Y.  362 ;  Belden  v. 
Carter,  4  Day  (Conn.)  66;  Oiddings  v.  Giddings,  51  Vt.  227. 
Whether  we  would  be  willing  to  go  to  the  full  extent  of 
some  of  these  cases,  we  do  not  here  say,  for  it  is  unnecessary 
in  disposing  of  this  appeal ;  but  the  precedents  are  of  value, 
as  illustrating  the  strong  tendency  of  the  courts  to  look  into 
the  actual  intent  of  the  parties  to  any  lawful  contract  or 
undertaking  and  give  effect  thereto,  whenever  it  can  be  done 
without  overriding  well  established  rules.    The  intent  of  Mor- 
ris to  surrender  or  relinquish  to  East  the  right  to  enforce 
payment  of  the  principal  sum  named  in  the  note,  but  to 
retain  in  himself  the  right  to  demand  and  receive  the  interest 
thereon  during  his  lifetime,  is  clear.    The  intent  was  lawful. 
The  delivery  of  the  note  to  Sogard  operated  to  carry  that 
intent  into  execution,  so  far  as  it  could  be  done,  yet  to  protect 
Morris  in  his  right  to  collect  the  interest.    Nothing  was  post- 
poned except  the  right  of  East  to  demand  and  receive  a 
surrender  of  the  paper  upon  the  death  of  Morris.     In  the 
matter  of  a  conveyance  of  real  estate,  where  the  deed  is  de- 
posited with  a  third  person,  to  be  delivered  after  the  grantor's 
death,  we  have  held  it  equivalent  to  the  present  delivery  to 
the  grantee  of  a  conveyance  which,  by  its  terms,  reserves  a 
life  estate  to  the  grantor.    White  v.  Watts,  supra.    If  this  be 
true,  there  would  seem  to  be  equally  good  reason  for  saying 
that  the  making  of  the  quoted  endorsement  upon  the  note, 
and  its  deposit  with  Sogard,  to  be  delivered  after  the  death 
of  the  payee,  was  a  present  gift  to  East  of  the  principal  sum 
of  one  thousand  dollars,  with  reservation  of  the  interest,  or 
use  thereof,  during  life.    This  remark  is,  of  course,  applicable 
only  upon  the  theory  that  proof  of  a  gift  is  necessary  to 
sustain  the  defense  in  this  case.     But,  for  reasons  already 
stated,  we  think  the  defense  is  not  thus  restricted.     The 
Supreme  Court  of  Minnesota,  passing  upon  a  state  of  facts 
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closely  parallel  with  those  in  the  case  at  bar,  has  announced 
a  holding  in  accordance  with  the  conclusions  reached  herein. 
See  Innes  v.  Potter,  (Minn.)  153  N.  W.  604. 

The  court  below  laid  some  stress  upon  the  fact  that, 
after  the  death  of  Morris,  when  Sogard  handed  the  note 
to  East,  he  handed  it  back,  with  the  suggestion  that  he  did 
not  wish  to  do  anything  which  might  cast  suspicion  upon  him, 
and  he  preferred  to  have  the  paper  surrendered  to  him  by 
the  administrator,  or  by  order  of  court.  It  is  suggested  that 
the  act  was  in  the  nature  of  an  admission  that  he  did  not 
claim  the  note,  or  did  not  feel  certain  of  his  right  in  the 
matter.  We  can  see  no  reason  for  looking  on  his  conduct  in 
this  respect  as  an  impeachment  of  his  defense  in  this  case. 
That  he  was  not  forward  or  over  eager  to  insist  upon  his 
right  is  much  less  suspicious  than  if  he  had  gone  to  the  other 
extreme.  He  was  named  as  executor  of  Morris'  will,  but 
refused  to  serve ;  and  the  fact  that  he  did  so,  and  was  willing 
to  have  his  claim  pass  the  scrutiny  of  the  administrator  and 
the  court,  was  to  his  credit,  rather  than  otherwise.  Upon 
the  admitted  facts,  the  defense  to  the  note  was  well  estab- 
lished, and  defendant  should  have  had  judgment  for  costs. 

There  was  a  counterclaim  pleaded,  which  the  trial  court 
dismissed,  on  the  theory  that  defendant  should  first  establish 
it  as  a  claim  against  the  estate.  As  it  was  conceded  that  the 
claim  had  been  filed  and  was  then  pending  in  court,  the  order 
of  the  court  in  dismissing  it  from  this  case  could  work  the 
defendant  no  substantial  prejudice,  and  the  ruling,  even  if 
wrong,  was  not  reversible  error. 

For  reasons  stated,  the  judgment  of  the  district  court  will 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion. — Reversed, 

Debmee,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Digitized  by  LjOOQ IC 


174  Smead  v.  Steabns.  [173  Iowa 


Esther  Smead,  Appellee,  v.  Clarence  M.  Stearns  et  al., 

Appellants. 

FBAUD:    DefenBea— Shifting  BesponslbUlty  for  Perfozmuioe  of  Con- 

1  tract — Subscription  Contest.  One  maj  not  turn  over  to  a  third 
party  of  his  own  choosing  the  performance  of  his  contract  obligsr 
tions  and  thereby  escape  responsibility  for  resulting  fraud.  So  held 
where  a  publisher  organized  a  newspaper  subscription  contest, 
offered  a  valuable  prize  to  the  most  successful  contestant,  under 
rules  forbidding  the  purchase  of  votes,  and  later,  with  the  acquies- 
cence of  tlie  contestants,  turned  the  matter  over  to  third  parties, 
who  recognized  and  counted  votes  cast  in  violation  of  the  rules  of 
the  contest. 

FBAUD:     Defenses — ^Acquiescence  In  Perfonnance  of  Ck>ntract  by 

2  Third  Party — ^Effect.  Acquiescence  of  one  i>arty  to  a  contract 
that  performance  of  the  contract  be  made  by  third  persons  does 
not  estop  such  acquiescing  party  from  objecting  to  the  fraud  of 
such  third  parties  in  assuming  to  perform  the  contract.  So  held 
in  a  newspaper  subscription  contest. 

COKSPIBACY:    Evidence— Newspaper  Subscription  Contest— Ftaud- 

3  ulent  Casting  of  Ballots.  Circumstantial  evidence  may  be  suffi- 
cient to  establish  the  existence  of  a  conspiracy.  So  heid  where 
the  charge  was  that  the  promoter  of  a  subscription  contest  con- 
spired with  a  supposedly  disinterested  committee  to  count  ballots 
cast  in  violation  of  the  rules  of  contest. 

PIiEADINO:    Issue,  Proof  and  Variance— Quaatnm  of  Proof— Breach 

4  of  Contract — Conspiracy.  A  party  shall  not  be  compelled  to 
prove  more  than  is  necessary  to  entitle  him  to  the  relief  asked  for. 
So  held  and  applied  where  plaintiff  pleaded  (a)  a  violation  by 
defendant  of  the  terms  of  his  contract  and  (b)  a  conspiracy  to 
violate  such  contract.     (Sec  3639,  Code,  1897.) 

EYXDENCE:    Opinion  Evidence— Value— Automobile— Local   Value. 

5  It  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  value  of  a  new  automobile  of  a  certain  make  is  uniform 
throughout  a  county* 

TBIAL:    Instructions— Ponn,  B^ulsltes  and  Suflieiency— Correct  but 

6  Kot  Explicit— Waiver.  If  instruction  is  correct,  as  far  as  it 
goes,  though  not  as  explicit  or  limited  as  desired,  request  must  be 
made  for  th^  more  explicit  or  limited  instruction,  or  the  right 
thereto,  if  it  exists,  will  be  waived.  So  held  where  the  court  did 
not  define  the  words  ''fraud"  and  "fraudulent". 
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FBAUD:  Elements  of  Fraud— Violation  of  Contract  Bdation»— Sa1>- 
7  acription  Contest — ^Frandnlent  Ballots.  A  newspaper  publisher 
who  organizes  a  subscription  contest,  in  order  to  increase  the  list 
of  his  bona  fide  subscribers,  and  offers  a  valuable  prize  to  the 
contestant  securing,  under  prescribed  rules,  the  largest  number  of 
votes,  assumes  contract  relations  with  all  those  who  in  good  faith 
enter  such  contest,  and  ia  liable  in  damages  to  a  successful  con- 
testant who  is  deprived  of  the  offered  prize  by  the  reception  and 
counting  of  fraudulent  ballots. 

Appeal  from  O'Brien  District  Court. — ^William  Hutchinson, 

Judge. 

TuuRSDAY,  December  16, 1915. 

The  opinion  states  the  case. — Affirmed, 

Lindsay  ct  Phelps,  for  appellants. 

/.  A".  Mclntyre  and  Herrick  &  Herrick,  for  appellee. 

Weaver,  J. — At  the  time  of  the  transaction  out  of  which 
this  litigation  has  arisen,  the  defendant  Steams  owned  the 
*' Sheldon  Mail",  a  weekly  newspaper  published  at  Sheldon, 
Iowa.  His  subscription  list  not  being  large  enough  to  enable 
him  to  compete  for  the  county  printing,  he  undertook  to 
increase  it  by  inaugurating  a  so-called  "popularity  contest". 
According  to  the  plan  of  the  contest,  candidates  entering  it 
were  expected  to  canvass  for  both  new  and  renewal  subscrip- 
tions to  the  paper,  and  to  collect  past  due  subscription  ac- 
counts, and  were  to  be  credited  with  "votes"  on  the  basis  of 
the  following  scale:  one  vote  for  each  one  cent  collected  on 
past  due  accounts,  two  votes  for  each  one  cent  collected  on 
renewal  subscriptions,  and  five  votes  for  each  one  cent  col- 
lected on  new  yearly  subscriptions.  The  candidate  receiviilg 
the  highest  number  of  votes  thus  obtained  was  to  receive  a 
new  Ford  automobile.  In  publishing  this  offer  and  plan,  the 
defendant  further  announced  that  "no  votes  can  be  bought 
or  otherwise  Secured"  except  in  the  manner  above  outlined. 
Candidates  were  directed  to  secure  the  necessary  blanks  at  the 
defendant's  oflSce.    The  contest  was  to  open  on  August  2, 1912, 
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and  close  in  about  six  or  eight  weeks.  Later,  the  time  for 
closing  was  set  for  October  19,  1912.  Numerous  candidates 
entered  the  race,  but  it  soon  developed  that  the  real  contest 
was  between  the  plaintiff  and  Miss  Qrace  Cole  and  perhaps 
one  other.  The  state  of  the  vote  was  published  in  the  paper 
each  week.  The  automobile  to  be  awarded  to  the  winner  was 
publicly  exhibited,  and  set  apart  to  await  the  result.  The 
candidates  received  from  defendant  blank  receipts  to  be  filled 
and  delivered  to  the  subscriber,  and  also  other  blanks,  each 
of  which  was  entitled,  ''Ballot  for  Mail  Auto  Contest,  Sheldon, 
Iowa",  to  be  filled  with  a  statement  of  the  several  amounts 
collected,  names  of  persons  paying  the  same,  the  dates  from 
which  and  to  which  the  subscription  was  paid,  the  number  of 
votes  thus  earned,  and  the  name  of  the  candidate  for  whom 
they  were  to  be  counted.  Attached  to  this  was  an  additional 
slip  or  blank,  also  marked  "Ballot*',  in  the  following  form: 

"BALLOT. 

"Renewal    Amount  $ 

"Arrears   Amount  $ 

"New   Amount  $ 

"Total  Votes    Total  Amount 

"Send  paper  to 

"Address    

"Votes  for " 


It  does  not  clearly  appear  which  of  these  forms  was  to 
be  used  in  the  final  count.  It  is  probable,  however,  that  the 
latter  was  used  for  that  purpose,  while  the  defendant  retained 
the  former  as  his  own  check  upon  the  correctness  of  the 
account.  We  think,  however,  that  it  is  entirely  immaterial 
which  form  of  blank  was  intended  to  be  voted ;  as  both,  when 
filled  out,  contained  substantially  the  same  matter.  Ou 
Thursday,  October  17,  1912,  the  plaintiff,  and  presumably 
the  other  contestants  also,  appeared  at  the  defendant  s  office 
to  report  their  work  up  to  that  date.    Up  to  and  including 
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this  occasion,  the  defendant  personally  received  the  reports, 
the  money  and  the  votes  from  the  candidates.  On  the  even- 
ing of  that  day,  he  placed  the  votes  so  reported  and  settled  for 
in  a  ballot  box,  and  left  it  in  the  custody  of  one  Collins,  to  be 
lield  by  him  until  the  time  for  the  canvass,  on  Saturday 
evening.  The  box  was  locked  and  the  key  retained  by  the 
defendant.  As  we  understand  the  record,  Collins  was  author- 
ized to  continue  the  receipt  of  additional  votes,  but  each 
vote  so  received  was  to  be  accompanied  by  the  money  repre- 
senting the  same ;  and  he  did  in  fact  receive  and  deposit  votes, 
including  the  ten  disputed  ballots  hereinafter  referred  to. 
When  the  hour  arrived,  and  the  ballot  box  was  finally  closed, 
it  was  placed  in  the  hands  of  three  persons  selected  by  the 
defendant  for  that  duty,  together  with  Collins,  who  acted  as 
clerk.  Among  the  ballots  found  in  the  box  were  ten  con- 
taining ten  dollars  each,  each  ballot  being  entirely  blank, 
except  a  direction  or  request  that  the  votes  represented  by 
the  sum  be  counted  for  Miss  Cole.  There  was  nothing  on  any 
of  the  ten  ballots  to  indicate  the  names  or  addresses  of  the 
subscribers  paying  the  money,  or  whether  the  money  so  paid 
was  for  new  or  renewal  or  past  due  subscriptions.  A  copy  of 
the  ballot  is  hereinafter  printed  in  full.  The  plaintiff,  with 
her  husband,  who  was  present,  protested  these  ballots,  as  did 
also  a  third  ccmtestant;  but  they  were  finally  counted  and 
treated  as  having  been  collected  upon  new  subscriptions,  thus 
increasing  by  50,000  the  vote  for  Miss  Cole.  The  canvass  so 
made  showed  an  aggregate  vote  as  follows:  For  Miss  Cole, 
132,335;  for  Mrs.  Smead  (plaintiff),  86,845.  Miss  Cole  was 
thereupon  declared  the  winner  and  awarded  the  prize.  It 
will  be  seen  from  this  statement  that,  if  the  protested  ballots 
had  been  disallowed,  plaintiff  would  have  led  Miss  Cole  by 
a  plurality  of  4,510  votes. 

Upon  the  matters  thus  far  stated,  there  is  no  substantial 
dispute  in  the  record.  Other  related  facts  which  are  the 
subject  of  more  or  less  controversy  will  be  mentioned  later. 

The  plaintiff's  petition  sets  out  the  circumstances  which 
Vol.  173  Ia.— 12  •  . 
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we  have  here  recited,  and  further  alleges  that  defendant  con- 
spired with  the  father  of  Miss  Cole  to  make  it  appear  that 
his  daughter  had  won  the  contest;  and,  in  furtherance  of 
such  fraudulent  scheme,  defendant,  in  consideration  of  $100 
paid  him  by  Cole,  permitted  the  latter  to  cast  the  50,000  votes, 
which  did  not  in  fact  represent  bona  fide  subscriptions  or 
collections  obtained  for  the  paper,  and  thereby  fraudulently 
increased  the  vote  for  Miss  Cole  by  that  amount,  giving  her 
an  apparent  plurality,  when,  in  fact,  the  plurality  of  valid 
ballots  was  in  favor  of  plaintiff.  Because  of  the  matters  so 
alleged,  plaintiff  claims  damages  for  the  value  of  the  auto- 
mobile, with  interest  and  costs. 

The  defendant  denies  the  petition,  and  affirmatively 
pleads  the  delivery  by  him  of  the  ballot  box  to  Collins  on  the 
evening  of  October  17,  1912,  as  already  stated,  and  further 
says  that  such  delivery  was  made  with  the  statement  on  his 
part  that  *'my  responsibility  ceases";  and  that  thereafter 
neither  the  box  nor  its  contents  were  in  his  possession  or  under 
his  control  at  any  time  until  the  contest  was  over  and  the 
result  declared.  He  further  alleges  that  the  judges  of  the 
contest  counted  the  ballots,  **  using  their  own  discretion  as 
to  what  ballots  should  or  should  not  be  counted,  and  at  no 
time  were  advised  or  directed  by  said  Stearns"  with  reference 
thereto.  It  is  also  alleged  that  the  contestants,  including  the 
plaintiff,  **  expressly,  or  by  implication  through  acquiescence, 
consented  to  the  delivery  of  the  ballot  box  and  contents  to  the 
judges  and  made  no  objection  to  said  disinterested  parties  as 
judges  of  said  contest,  and,  by  becoming  such  contestants, 
consented  to  their  acts  in  counting  said  ballots  as  they  should 
see  fit",  A  demurrer  was  filed  to  the  affirmative  defense 
so  pleaded,  but  does  not  appear  to  have  been  ruled  upon. 

Upon  the  trial,  the  testimony,  in  addition  to  the  con- 
ceded facts  already  mentioned,  related  very  largely  to  what 
took  place  on  the  evening  of  October  19,  1912,  when  the  votes 
were  canvassed.  This  testimony,  when  given  the  most  favor- 
able construction  of  which  it  is  fairly  susceptible  in  support 
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of  the  yerdiety  tends  to  show  that  the  ballots  were  taken  from 
the  box  and  separately  and  publicly  read  and  a  tally  thereof 
kept  by  the  clerk.  When  the  ten  ballots  now  in  question 
were  read,  they  were  then  and  there  protested  by  the  plaintiff 
and  by  a  third  contestant,  on  the  ground  that  they  showed 
nothing  but  a  mere  payment  of  money,  without  any  evidence 
that  such  payment  represented  subscriptions  for  the  paper. 
Tliese  ballots  were  all  cast  by  the  father  of  Miss  Cole.  At 
first,  it  appears  to  have  been  the  impression  of  those  keeping 
tally  of  the  vote  that  Miss  Cole  had  a  plurality  without  regard 
to  the  50,000  votes  which  were  protested,  and  her  father  and 
the  defendant  proposed  to  acquiesce  in  the  rejection  of  these 
baUots;  but,  when  further  examination  indicated  that  the 
result  of  such  action  would  give  the  plurality  to  plaintiff. 
Cole  insisted  that  the  ballots  be  counted.  After  the  protest 
was  made,  and  during  the  discussion  which  followed,  Cole 
exhibited  a  paper  which,  he  said,  was  a  list  of  subscribers  to 
correspond  to  the  ballots  cast  by  him,  but  he  did  not  deliver 
it  to  the  canvassers  before  the  canvass  was  completed  and  the 
result  announced,  though  there  is  evidence  to  the  effect  that, 
at  some  time  later,  he  did  report  a  list  of  subscribers  to  de- 
fendant for  entry  upon  his  books;  but  it  was  not  produced 
on  the  trial,  nor  its  contents  proved.  Upon  his  cross-examina- 
tion as  a  witness,  defendant  admitis  that,  at  the  time  he 
delivered  the  ballot  box  to  Collins,  or  while  the  box  was  in 
the  possession  of  Collins,  he  told  the  latter,  in  substance,  ''that 
if  anyone  came  in  with  a  bunch  of  money  and  wanted  to  put 
it  in  the  ballot  box  with  the  name  of  a  candidate,  he  (Collins) 
should  accept  it". 

The  issues  having  been  submitted  to  the  jury,  a  verdict 
was  returned  for  plaintiff  for  $693.30.  On  the  same  day, 
the  plaintiff  voluntarily  remitted  all  of  said  amount  in  excess 
of  $666.50,  and  judgment  for  that  amount  was  entered,  and 
defendant  appeals. 

I.  The  defendant  complains  that  the  issues  were  not 
properly  stated  to  the  jury,  in  that  the  court  did  not  direct 
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attention  to  the  affirmative  matter  pleaded  in  defense,  to  which 
we  have  already  alluded,  to  the  effect  that,  by 

^'  SoBes :  BWfting  acquicscing  in  the  delivery  of  the  box  to 
f^^l^omiaiice  Collins  and  the  selection  of  judges  or  can- 
subBcription       vasscrs,  who  counted  the  same  without  inter- 

conteBt. 

f erence  or  suggestion  by  defendant,  plaintiff 
consented  to  that  manner  of  ascertaining  the  majority  of  votes 
cast  and  was  bound  thereby. 

The  matter  so  pleaded  clearly  constituted  no  defense  to 
plaintiff's  action,  and  the  court  did  not  err  in  omitting  to 
mention  it  to  the  jury.  Defendant  could  not  rid  himself  of 
the  obligation  assumed  in  organizing  the  contest  and  obtain- 
ing the  services  of  the  candidates  by  putting  the  box  into  the 
hands  of  a  third  person  and  saying,  **Here  my  responsibility 
ceases."  Much  less  could  he  thereafter  wink  at  the  casting 
of  large  blocks  of  votes  in  violation  of  the  rules  and  regula- 
tions which  he  himself  had  prescribed  for  the  contest,  and 
in  reliance  upon  which,  plaintiff  and  others  had  performed 
for  him  a  valuable  service.  Neither  could  plaintiff's  acquies- 
cence in  the  selection  of  the  canvassers  and  the  delivery  of 
the  ballot  box  into  their  hands  deprive  her  of  the  right  to 
protest  the  counting  of  ballots  which  show  their  invalidity 
upon  their  face.  The  affirmative  matter  pleaded  in  the  answer 
is  at  most  a  pleading  of  evidence,  and  not  the  statement  of 
a  defense. 

It  is  said,  however,  that  there  is  evidence  that  plaintiff, 
or  her  husband  as  her  representative,  consented  that  the  dis- 
pute should  be  passed  upon  by  the  canvassers,  and  agreed  to 
submit  to  their  decision.   'In  the  first  place, 
^'  fSiws  :*  ^^quies-  ^o  such  agreement  is  pleaded ;  and  in  the 
fSPmance'oc^"     sccond  place,  there  is  no  such  testimony  in 
third  party:       the  rccord.     The  acquiescence  and  consent 

effect  , 

pleaded  m  the  answer  were  to  the  delivery 
of  the  ballot  box  and  contents  into  the  hands  of  the  can- 
vassers, which  falls  far  short  of  a  consent  to  the  counting  of 
invalid  ballots.     Again,  the  only  testimony  on  which  it  is 
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claimed  a  consent  of  the  latter  kind  was  given  is  as  follows: 
One  of  the  canvassers  testifies  that  Smead  objected  to  the 
ten  ballots  because  they  did  not  show  any  subscribers  to  the 
paper,  but  that  such  objection  was  followed  by  a  statement 
from  Smead  ''that  it  was  up  to*us  judges,  but  he  wanted  to 
tell  us  how  he  felt,  but  that  it  was  up  to  us  to  do  as  we  saw 
fit''.  Another  of  the  canvassers  did  not  hear  any  protest. 
The  third  canvasser  was  not  a  witness  on  the  trial.  The 
statement  of  Smead  to  the  canvassers  that  the  question  was 
up  to  them  cannot  be  reasonably  or  fairly  construed  to  mean 
that  he  or  his  wife  was  ready  to  submit  to  the  counting  of  the 
protested  ballots  should  the  canvassers  so  decide,  and  it  was 
insufficient  to  take  such  question  to  the  jury  even  if  the 
alleged  consent  had  been  pleaded  as  a  defense.  As  canvas- 
sers of  the  votes,  it  was,  of  course,  *'up  to"  them  to  either 
count  these  protested  ballots  or  to  reject  them,  and  the 
recognition  of  that  fact  by  the  plaintiff  could  in  no  manner 
estop  her  from  disputing  the  result  if  she  believed  she  had 
good  ground  so  to  do. 

II.    The  appellant  excepts  to  that  part  of  the  charge  of 
the  court  relating  to  the  issue  of  conspiracy,  because  it  is  said 
that  there  was  no  evidence  of  conspiracy  before  the  jury. 
The  conspiracy  charged  in  this  case  is  in  the 
^' ev?dencet?ews.  mature  of  a  wTougful  Combination  or  agree- 
BonTconteSt!*'^'  mcut  to  manipulate  the  result  of  the  voting 
cStinff^of  by  admitting  to  the  ballot  box  ballots  not 

obtained  pursuant  to  the  rules  or  terms  of 
the  contest,  but  in  clear  violation  thereof;  and  while  no  wit- 
ness undertakes  to  swear  to  personal  knowledge  of  such  agree- 
ment or  combination,  we  think  the  circumstantial  evidence 
sufScient  to  justify  that  inference  or  conclusion,  and  the  court 
did  not  err  in  instructing  the  jury  thereon.  To  say  nothing 
of  other  testimony,  the  fact  that  defendant  told  Collins,  with 
whom  he  left  the  ballot  box,  that,  if  anyone  came  along  with 
a  bunch  of  money  to  put  in  the  ballot  box  for  some  candidate, 
he  should  accept  it,  and  that  very  soon  Cole  did  appear  with 
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$100  and  50,000  votes  to  be  plumped  for  his  daughter,  and 
that  the  money  and  the  votes  were  accepted  and  deposited  in 
the  box,  is,  of  itself,  sufficient  to  overcome  this  objection  which 
counsel  have  raised. 

IIL    It  is  also  suggested  that,  conspiracy  having  been 

alleged,  the  jury  should  have  been  told  that,  if  proof  thereof 

failed,  plaintiff's  action  could  not  be  sustained,  and  that,  in 

such  case,  the  verdict  should  be  for  the  de- 

sue.  proof  and    lenaani. 

quantum 'of  This  does  not  state  the  correct  rule.  The 

of  contract:       plaintiff's  petition  alleges  facts  which,  if  true, 

conspiracy.  .  ,  .,•.,*■. 

constitute  a  contract  relation  with  the  defend- 
ant and  a  violation  of  such  contract  on  his  part.  She  also 
alleges  a  conspiracy  and  fraud,  by  which  she  says  defendant 
has  sought  to  deprive  her  of  the  fruits  of  her  contract  with 
him.  Now,  as  we  have  had  frequent  occasion  to  suggest,  the 
fact  that  a  plaintiff  has  alleged  more  than  he  needs  to  state 
to  constitute  a  cause  of  action  does  not  put  upon  him  the 
burden  of  proving  everything  stated  in  his  petition.  If  he 
proves  alleged  facts  which  do  constitute  a  cause  of  action,  it 
is  immaterial  how  many  other  allegations  are  unsupported 
by  evidence. 

IV.  The  trial  below  was  had  at  Primghar,  the  county 
seat  of  the  county  in  which  the  town  of  Sheldon  is  situated. 
Plaintiff  put  upon  the  stand  a  dealer  in  automobiles  doing 

business  at  Primghar,  who  was  permitted, 

^'  S^ion^vi-       over  defendant's  objection,  to  testify  to  the 

autoraob5e:*io-  valuc  of  a  ncw  Pord  automobile  of  the  kind 

which  defendant  had  offered  as  a  prize  in  his 
popularity  contest.  This  ruling  was  excepted  to  on  the  ground 
that  a  dealer  in  Primghar  could  not  be  presumed  to  know  the 
value  of  such  a  car  at  Sheldon.  The  point  thus  m&de  is  with- 
out merit.  Primghar  and  Sheldon  are  towns  in  the  same 
county,  and  it  is  a  matter  of  common  knowledge  that  the 
market  value  of  articles  entering  into  the  general  trade  and 
commerce  of  the  country  at  large  does  not  vary  in  any  mate- 
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rial  degree,  as  between  dealers  and  towns  in  the  same  general 
neighborhood.  Moreover,  it  is  also  a  matter  of  common  ob- 
servation that  automobiles  are  of  a  class  of  articles  which  are 
quite  universally  put  upon  the  market  through  agents  and 
dealers  appointed  by  the  manufacturers,  under  a  system  by 
which  the  market  price  is  everywhere  substantially  the  same, 
except  as  it  is  varied  by  greater  or  smaller  freight  charges. 
The  testimony  was  competent,  and  it  supports  the  verdict  in 
that  respect. 

V.  Appellant  next  complains  that  the  court,  having  used 
the  words  ''fraud"  and  ''fraudulent"  in  its  charge,  ought  to 
have  defined  them,  and  to  have  told  the  jury  what  facts 

must  be  found,  to  constitute  fraud. 
^'  uon^'form"^"  ^^  request  was  made  for  the  court  to  so 

S3BcieTCy?**^     charge   and,   as  the  instructions  upon  this 
«piid[t:^waiva*.  issue  were  correct,  so  far  as  given,  the  omis- 
sion was  not  erroneous.    Fraud  is  not  a  word 
of  such  technical  significance  as  to  require  the  court,  in  every 
case  where  it  is  used,  to  define  it.     Some  reliance  may  be 
placed  upon  the  intelligence  of  the  average  juror. 

VI.  It  is  said  that  Instruction  No.  4,  relating  to  the 
allegation  of  conspiracy,  is  confusing  and  misleading.  We 
do  not  find  it  open  to  that  criticism.  The  paragraph  may  not 
be  faultless  in  structure  or  expression,  but  it  is  not  difficult 
to  comprehend  the  proposition  stated  by  the  court. 

Other  objections  to  the  court's  charges  were  not  made  in 
proper  time;  and  even  if  this  were  not  the  case,  we  find  no 
error  in  them. 

VII.  When  we  get  down  to  the  essential  points  of  the 
case,  there  is  little,  if  any,  room  for  serious  difference  of 
opinion.     The  defendant  instituted  the  contest,  fixing  the 

terms  thereof  in  advance,  and  invited  plain- 

^'  ^nu  of  teiud:  tiff  ^nd  Others  to  enter  it.    As  he  was  enlarg- 

tract  r^iUio^""  lug  his  list  in  ordcr  to  enable  him  to  compete 

subscription  -       ^i  ^  .      .  .  - 

contest:  fraud*-  for  the  county  printing,  it  must  be  presumed 
C  indeed,   it  should  be  so  presumed  in   any 
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event)  that  he  intended  that  the  subscriptions  obtained  by 
the  contestants  should  be  subscriptions  made  in  good  faith. 
The  statute,  Code  Sec.  441  and  Supplement,  provides  that 
the  list  which  shall  make  a  newspaper  eligible  to  selection  as 
an  oflScial  paper  shall  be  of  "bona  fide  yearly  subscriptions"; 
and  it  has  been  decided  by  this  court  that  papers  or  subscrip- 
tions given  away  by  the  publisher,  and  subscriptions  purchased 
in  blocks  or  quantities  by  some  individual  for  papers  to  be 
sent  to  a  list  of  persons  designated  by  him,  as  a  mere  gift  or 
advertising  scheme,  are  not  horia  fide  subscriptions,  within 
the  meaning  of  the  law.  Ashton  v.  Stay,  96  Iowa  197.  It  is 
there  said  that  **To  become  a  subscriber  to  a  newspaper 
includes  some  voluntary  act  on  the  part  of  the  subscriber, 
or  something  which  is,  in  effect,  an  assent  by  him  to  the  use 
of  his  name  as  a  subscriber."  That  some  definition  of  this 
nature  was  in  the  defendant's  mind  in  announcing  the  contest 
is  shown  by  the  fact  that  he  there  limited  the  votes  to  be 
counted  to  those  earned  by  collections  upon  subscriptions  either 
new  or  renewals  or  upon  past  due  accounts,  and  gave  notice 
that  *'no  votes  can  be  bought  or  otherwise  secured".  The 
necessity  of  such  an  understanding  in  advance  is  very  evident ; 
otherwise,  no  candidate  would  take  up  the  work,  unless  she 
was  prepared  and  willing  to  measure  the  length  of  her  purse 
with  those  of  her  competitors  and  their  friends,  when  the  race 
approached  the  finish.  The  blank  ballots  prepared  and  fur- 
nished the  candidates  were  in  such  form  that,  if  properly 
filled,  each  would  show  the  name  and  address  of  the  sub- 
scriber, the  amount  paid,  whether  for  new  subscription,  for 
renewal,  or  for  past  due  account,  the  number  of  votes  and 
for  whom  cast.  A  ballot  thus  prepared  carried  upon  its  face 
prima- facie  evidence  of  its  validity.  The  ten  protested  ballots 
were  all  alike,  and  in  the  following  form : 

'*  Ballot. 

'^Renewal Amount  $ 

'*  Arrears    Amount  $ 
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*'New   Amount  $ 

'  *  Total  Votes  5,000  Total  Amount  $10.00 

"Send  paper  to 

** Address    

"Votes  for  Grace  Cole." 

Omitting  the  unfilled  blanks,  the  ballot  is  simply  "Total 
Votes  5,000.  Total  Amount  $10.00.  Votes  for  Grace  Cole", 
without  any  showing  or  memorandum  of  any  kind  as  to  the 
account  upon  which  the  money  was  paid,  or  the  identity,  name 
or  address  of  any  subscriber  to  whom  the  paper  was  to  be 
sent,  or  of  the  person  casting  the  vote.  If  this  was  a  valid 
ballot,  then  there  was  nothing  to  hinder  the  enthusiastic 
supporters  of  the  candidates  from  voting  bank  bills  instead 
of  the  prescribed  ballots,  so  long,  as  the  voter  pinned  to  the 
money  a  memorandum  of  the  .name  of  his  candidate.  Under 
such  circumstances,  a  contest  or  competitive  effort  to  enlarge 
the  bona  fide  subscription  list  of  a  newspaper,  a  purpose 
which  in  itself  is  entirely  legitimate,  degenerates  into  a  mere 
scramble,  in  which  only  "money  talks",  and  "everything 
goes",  as  long  as  the  supporters  of  the  candidates  are  willing 
to  demonstrate  their  loyalty  in  terms  of  cash.  To  uphold 
such  a  proceeding  as  legitimate  is  to  say  that  candidates  enter- 
ing into  such  contest  in  good  faith,  and  giving  to  it  weeks  or 
months  of  effort  in  strict  accordance  with  the  offered  terms, 
must  expect  to-  see  the  promised  compensation  carried  off  by 
any  person  who  may  appear  at  the  last  moment  and  cast  the 
necessary  amount  of  money  into  the  balance.  Without  at- 
tempting to  discuss  the  moral  influence  and  tendency  of  these 
enterprises  as  they  appear  to  common  observation,  we  shall 
assume  that,  when  fairly  conducted,  according  to  the  terms 
and  conditions  announced  at  the  outset,  a  contest  such  as  the 
defendant  inaugurated  is  open  to  no  legal  objection.  It 
follows,  therefore,  that  the  publisher  offering  the  prize  and 
the  candidates  entering  the  contest  assume  mutual  obligations 
and  duties  which  the  law  will  recognize  and  enforce,  and 
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the  candidate  who,  when  the  ballot  is  closed,  is  shown  to  have 
earned  the  largest  vote  in  accordance  with  the  rules  is  entitled 
to  demand  and  receive  the  promised  reward.  It  is  made  the 
candidates'  duty  to  solicit  and  obtain  bona  fide  subscriptions 
and  collect  bona  fide  past  due  accounts  and  none  other,  and 
when  these  are  duly  reported  and  accounted  for,  each  is  en- 
titled to  demand  and  receive  credit  in  the  specified  number  of 
votes,  and  no  more.  There  is  nothing  in  the  terms  of  the  offer 
in  this  case  by  which  the  defendant  could  empower  or  author- 
ize the  canvassing  board  to  count  and  give  effect  to  ballots 
which  were  manifestly  invalid.  The  only  mention  of  such 
board  in  the  published  announcement  was:  ''At  the  close 
of  the  contest,  the  records  will  be  checked  by  clerks  from 
some  of  the  local  banks,  and  a  verified  statement  will  be 
published."  The  duty  of  such  board  or  committee  was  purely 
ministerial,  and  it  could  no  more  permit  the  terms  of  the 
contest  to  be  ignored  than  could  the  defendant  himself.  For 
reasons  already  stated,  the  ten  protested  ballots,  aggregating 
50,000  votes,  were  invalid,  and  should  not  have  been  counted. 
The  fact  that,  after  the  protest  had  been  made,  Cole  said 
that  he  had  a  list  of  subscribers  and  showed  a  paper  which 
he  said  was  the  list,  and  the  fact,  if  it  be  a  fact,  that  he  then 
or  thereafter  furnished  such  list  to  defendant,  are  wholly 
immaterial.  If  the  ballots  when  cast,  or  when  the  contest  was 
closed  and  the  voting  ceased,  were  fatally  defective  or  invalid, 
the  objection  thereto  coidd  not  be  cured  by  anything  done  or 
offered  to  be  done  after  the  box  was  opened  and  the  counting 
begun.  Indeed,  even  if  the  alleged  list  of  names  had  accom- 
panied the  ballots,  and  they  were  not  of  subscribers  in  any 
proper  sense  of  the  word,  but  simply  a  list  prepared  by  or  for 
Cole,  of  persons  to  whom  he  was  voluntarily  sending  the 
paper  at  his  own  expense,  then  such  ballots  did  not  conform 
to  the  terms  of  the  contest  and  should  have  been  excluded 
from  the  count  upon  the  objection  of  any  candidate.  It  is 
significant  that  Cole  himself  does  not  testify  in  the  case,  nor 
is  any  list  of  subscribers  represented  by  his  payment  of  $100 
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produced  or  offered  in  evidence  by  him  or  by  the  defendant. 

Without  going  further  into  the  record,  it  is  enough  lo 
say,  in  conclusion,  that  plaintiff  made  a  case  for  the  jury, 
and  the  verdict  finds  abundant  support  in  the  record.  That 
the  questions  presented  are  practically  all  of  matters  of  fact 
is  recognized  by  counsel,  who,  except  upon  some  collateral 
propositions,  have  cited  no  authorities  for  our  consideration. 
Indeed,  the  law  applicable  to  the  issues  is  too  familiar  and 
elementary  to  justify  discussion. 

There  is  no  reversible  error  in  the  record  shown,  and  the 
judgment  of  the  district  court  is — Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Charles  Wolff,  Appellant. 

OBIMINAL  laAW:    Killing  Dog»--OoiiditiO]i8  Jturtifying.    To  tell  the 

1  jury  that  no  right  exists  to  kill  a  dog,  unless  he  was  "caught  in 
the  Kfery  act"  of  worrying,  etc.,  some  domestic  animal,  is  too 
restrictive,  yet  harmless  under  a  record  not  disclosing  any  present 
act  of  the  dog,  or  any  act  approximately  present,  justifying  the 
killing. 

CBIMIKAL   laAW:     Trial— -Dlxecting   Verdict^Waiver.     He    who 

2  moves  for  directed  verdict  before  the  close  <St  all  the  evidence, 
suffers  an  adverse  ruling,  and  fails  to  renew  such  motion  at  the 
close  of  all  the  evidence,  thereby  waives  any  error  in  such  ruling. 

CSROQHAL  laAW:    Trial— Instructions  Lecturing  Defense,  or  Argn- 

3  mentative.  Instructions,  in  effect,  that  good  citizens  should  abide 
by  the  law  and  not  assume  to  redress  their  own  grievances  held 
proper  under  the  record. 

Appeal  from  Linn  District  Court, — Milo  P.  Smith,  Judge. 

Thursday,  December  16,  1915. 

The  plaintiff  was  prosecuted  in  the  police  court  of  Cedar 
Rapids  for  discharging  firearms  within  the  city  limits,  in 
violation  of  a  city  ordinance.    Prom  a  judgment  of  convic- 
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tion,  he  appealed  to  the  district  court.    Upon  trial  there,  he 
was  again  convicted  and  has  appealed  to  this  court. — Affirmed, 

L.  M,  Kraiz,  for  appellant. 

C.  F,  Luberger,  for  appellee. 

Evans,  J. — The  defendant  is  a  resident  of  the  city  of 
Cedar  Rapids,  residing  in  the  outskirts  of  the  town  and  near 
the  city  limits.  The  facts  in  the  case  are  not  greatly  in  dis- 
pute. On  September  4,  1914,  the  defendant  shot  and  killed 
a  dog  upon  his  premises,  within  the  city  limits.  This  much  he 
admits.  His  real  defense  is  that,  a  few  days  prior,  this  dog 
had  killed  his  cat  and  that,  at  the  time  of  the  shooting,  the 
dog  was  about  to  pursue  other  domestic  animals  of  the  defend- 
ant and  was  doing  damage  to  his  growing  crops.  The  de- 
fendant's testimony  on  the  trial  was  as  follows: 

**Our  place  is  on  the  west  line  of  the  city,  and  contains 
40  acres.  Our  house  stands  back  away  from  the  road,  almost 
in  the  northeast  comer  of  the  40  acres.  There  are  no  houses 
within  60  rods  from  our  house.  We  have  chickens,  a  horse, 
cow  and  some  cats  on  the  place.  On  the  morning  of  September 
4th,  I  was  digging  potatoes  down  in  the  field  about  30  rods 
to  the  southwest  of  the  house,  and  there  was  a  dog  baying  in 
the  cornfield.  I  saw  the  dog  so  as  to  identify  it.  This  dog, 
on  the  Sunday  before,  came  in  the  yard  and  killed  one  of 
our  cats.  Some  other  dogs  came  there  and  killed  another  cat 
last  Tuesday.  This  dog  was  baying  in  the  com  there  for  a 
long  time,  perhaps  an  hour,  right  to  the  north  of  where  I 
was  digging  potatoes  and  I  thought  it  was  time  to  go  and 
drive  it  out :  it  was  heading  tx)ward  the  house.  When  I  got 
to  the  east  end  of  the  com  by  the  gate  to  go  up  towards  the 
house,  the  dog  was  headed  towards  the  bam.  I  drove  it  away 
and  went  in  and  got  the  shotgun  and  followed  it  down  and 
killed  it  before  it  got  off  the  premises.  I  never  seen  this  dog 
I  killed,  kill  chickens,  but  I  have  seen  other  dogs  kill  chickens. " 
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Cross-Examination. 

**I  did  not  have  a  gun  only  just  before  I  shot  the  dog. 
I  killed  a  dog  for  killing  chickens  this  spring.  While  my 
sister  from  Chicago  was  there,  I  was  sleeping  on  the  porch 
and  just  at  daylight  the  chickens  commenced  to  come  up 
around  the  house  and  a  dog  came  and  grabbed  one  and  I 
jumped  out  of  bed  and  went  in  the  house  and  got  the  shot- 
gun and  killed  it.  I  think  I  have  a  right  to  raise  chickens  on 
that  place  and  have  a  cat.  I  saw  this  dog  I  killed  on  Septem- 
ber 4th  kill  the  cat.  I  seen  the  dog  grab  the  cat  and  give  it 
a  shake,  and  throw  it,  and  I  ran  for  the  gun.  That  was  on 
the  Sunday  before  September  4th.  I  killed  a  dog  for  killing 
chickens  this  spring.  Years  ago,  I  used  to  kill  dogs  there 
for  killing  turkeys.  I  have  no  lambs  or  sheep.  Q.  Were  you 
ever  convicted  of  a  felony  ?  A.  Once  when  I  was  2,500  miles 
away,  some  judge  of  this  court  fined  me  when  I  was  in  the 
state  of  California,  fined  me  $25  and  costs  amounting  to  $50. 
That  was  in  the  year  1902  and  I  was  2,500  miles  away  when 
it  was  done.  Q.  What  was  the  offense  charged?  A.  Neigh- 
bors, like  this  neighbor  Kepler,  siiid  they  had  the  ,right  to  turn 
stock  on  the  place,  and  he  had  a  vicious  horse  that  was  there 
one  morning,  and  when  father  went  out  to  drive  it  away,  it 
laid  back  its  ears,  and  he  hallowed  to  me  to  get  the  gun  and 
shoot  it,  and  I  got  the  gun  and  shot  it  three  or  four  times  at 
long  range.  I  never  had  a  trial  in  the  court ;  the  court  con- 
victed me,  the  record  shows,  but  I  wasn't  there.  I  never  had 
my  day  in  court.  I  didn't  plead  guilty.  I  was  convicted. 
The  lawyer  done  it  without  my  consent." 

The  principal  contention  made  for  the  defendant  here 
is:  (1)  that  the  ordinance  of  the  city  upon  which  the  prosecu- 
tion is  based  is  void,  because  in  conflict  with  Section  2340  of 
the  Code  Sup.,  1913;  (2)  that  the  defendant  was  justified  in 
the  shooting  of  the  dog,  under  the  provisions  of  Section  2340, 
Code  Sup.,  1913;  (3)  that  the  trial  court  erred  in  certain  of 
its  instructions. 
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I.  On  the  question  of  the  alleged  conflict  between  the 
ordinance  and  Section  2340,  Code  Sup.  1913,  we  think  it 
clear  that  the  ordinance  is  readily  capable  of  a  construction 
which  is  entirely  consistent  with  the  section  of  the  statute 
referred  to.  This  was  the  construction  put  upon  it  by  the 
trial  court;  and  the  defendant  was  given  the  full  benefit  of 
the  provisions  of  the  statute,  unless  it  can  be  said  that  there 
was  error  in  the  instructions  in  that  regard. 

II.  Section  2340,  Code  Sup.,  1913,  so  far  as  applicable 
here,  is  as  follows : 

*'It  shall  be  lawful  for  any  person  to  kill  any  dog  caught 
•     in  the  act  of  worrying,  maiming  or  killing  any 
1.  cbiminai.  law:  sheep  or  Iamb,  or  other  domestic  animal/' 

killing  dogB :  '^  ' 

jusUfyinS  Applying  this  statute  to  the  case,  the 

trial  court  instructed  the  jury  as  follows  : 
'^  Instruction  5.  It  is  no  defense  in  this  case  that,  in 
discharging  a  gun  within  the  corporate  limits  of  the  city  of 
Cedar  Rapids,  the  defendant  was  shooting  or  shooting  at  a 
dog,  unless  the  dog  was  caught  at  the  time  of  being  shot  in 
the  very  act  of  worrying,  maiming  or  killing  any  sheep  or 
lamb  or  other  domestic  animal  or  was  attacking  or  attempting 
to  bite  a  person.  The  fact  that,  some  days  before  the  time 
the  gun  was  fired  off,  Mr.  Kepler's  dog  had  killed  a  cat  on  the 
defendant's  premises,  did  not  justify  the  defendant  in  shoot* 
ing  him  when  he  simply  found  him  in  the  cornfield  or  else- 
where on  the  premises." 

Defendant  complains  of  this  instruction  in  that  it  laid 
an  undue  burden  upon  the  defendant.  The  particular  com- 
plaint is  directed  against  the  expression  **the  very  act  of 
worrying".  It  is  argued  that  this  lays  an  emphasis  which  is 
not  justified  under  the  statute.  It  may  be  conceded,  as 
argued,  that  whether  the  dog  in  question  was  caught  in  the 
act  of  wonying  is  a  question  of  fact,  which  entitles  the  de- 
fendant to  some  degree  of  latitude  as  to  what  is  meant  by  the 
phrase  "caught  in  the  act".  As  an  abstract  proposition,  we 
are  inclined  to  the  view  that  the  use  of  the  word  **very"  in 
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this  instruction  was  too  restrictive.  We  can  conceive  of  a 
state  of  facts  where  it  might  be  prejudicial  to  a  defendant. 
We  are  clear,  however,  that  no  such  state  of  the  evidence  is 
presented  herein.  We  have  set  out  above  the  testimony  of 
the  defendant  himself  in  full.  His  defense  of  privilege  rests 
wholly  upon  this  testimony.  It  is  quite  needless  to  discuss 
it  in  detail.  Giving  to  it  the  fullest  credence,  it  does  not  dis- 
close any  present  act  of  the  dog  or  an  act  approximately 
present  which  would  justify  the  shooting.  The  statute,  there- 
fore, availed  him  nothing,  and  the  trial  court  might  properly 
have  refused  to  instruct  thereon  at  all.  He  suffered  no 
prejudice,  therefore,  by  the  form  of  the  instruction  given. 

III.    At  the  close  of  the  evidence  for  the  state,  the 

defendant  moved  for  a  directed  verdict,  and  this  was  denied. 

It  is  now  urged  that  such  motion  should  have  been  sustained ; 

because  at   that  time,  the  evidence  in  the 

'  trial:  direcun^'  rccord  was  not  suflScicnt  to  sustain  a  convic- 

verdlct:  waiver.     .  t      •  «.   • 

tion.  It  IS  suflBcient  to  say  that  we  have 
always  held  that  where,  after  the  overruling  of  such  a  motion, 
the  defendant  introduces  evidence  in  his  own  behalf,  we  will 
thereafter  look  only  to  the  state  of  the  evidence  as  a  whole, 
and  not  to  the  state  of  the  evidence  as  it  was  when  the  motion 
was  made.  We  are  also  of  the  opinion  that  the  evidence  of 
the  state,  standing  alone,  was  legally  sufiBcient  to  sustain  the 
verdict. 

IV.     The  defendant  complains  of  Instruction  6,  which 
was  as  follows : 

**  Instruction  6.     The  ordinances  of  the  city  of  Cedar 

Rapids  provide  for  the  prevention  of  dogs 

'*  Sif'^inatruc^'  running  at  large  and  for  their  destruction 

defense,  or  ar-    Under  certain  circumstances,  and  the  law  of 

sumentative.  ,  .  ,        »  ,  « 

the  state  provides  for  the  recovery  of  any 
damages  done  by  a  dog  or  dogs,  and  it  is  in  the  line  of  peace- 
able citizenship  to  abide  by  the  law,  instead  of  attempting  to 
take  the  assumption  of  those  rights  into  one's  own  hands." 
The  complaint  is  that  the  instruction  had  no  function  to 
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perform  in  the  ease  and  that  it  was  a  mere  lecture  to  the 
defendant.  The  instruction  thus  complained  of  was  explana- 
tory, to  some  extent,  of  the  provisions  of  the  ordinance  and 
the  statute  and  the  harmony  to  be  found  between  them.  In 
so  far  as  the  instruction  partook  of  a  lecture,  it  had  the  merit, 
at  least,  of  being  sound  and  wholesome.  It  was  doubtless 
stimulated,  to  some  extent,  by  defendant's  admissions  of  past 
conduct.  The  scalps  of  domestic  animals  exhibited  by  the  de- 
fendant's own  testimony,  all  of  which  were  acquired  in  de- 
fense of  property,  rather  invited  the  general  admonition 
contained  in  the  instruction. 

The  evidence  of  defendant's  guilt  was  quite  conclusive, 
and  there  was  little  room  for  prejudice,  so  far  as  an  adverse 
verdict  is  concerned.  The  fine  imposed  was  $10  only,  and 
this  indicated  no  want  of  judicial  poise  in  the  trial  court. 
If  the  payment  of  this  fine  should  necessitate  the  selling  of 
the  gun,  it  would  doubtless  operate  to  the  future  benefit  of 
the  defendant. 

The  judgment  below  must  be — Affirmed, 

Dbbmer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Henry  L.  White,  Appellee,   v.   International   Tbxtbook 
Company  et  al.,  Appellants. 

OOBPOBATIOKS:  I.ial>mt7  for  Acts  of  Agents-Causing  Axzest— 
Malice — ^Exemplary  Damages.  A  corporation  may  be  liable  to 
exemplary,  damages  for  the  malicious  acts  of  its  agents  acting 
within  the  scope  of  their  employment  and  instructions.  So  held 
where  the  agent,  with  the  acquiescence  of  the  defendant  corpora- 
tion, caused  plaintiff  to  be  arrested. 

Appeal  from  Linn  District  Court. — ^W.  N.  Treichlbr,  Judge. 

Thursday,  December  16,  1916. 

Action  for  malicious  prosecution  against  defendant  Text- 
book Company,  its  agents  and  servants.  Verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $2,500,  and  defendants 
appeal. — Affirmed. 
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F.  L,  Anderson  and  D.  C  Harrington,  for  appellants. 

John  N.  Hughes  and  C  B.  Sutherland,  for  appellee. 

Deemer,  C  J. — I.  This  case  is  not  new ;  it  has  been 
before  us  on  four  different  appeals,  and  has  bee^i  tried  to  a 
jury  at  least  five  times,  with  varying  results.  The  opinions 
heretofore  pronounced  will  be  found  in  144  Iowa,  92;  150 
Iowa  27;  156  Iowa  210;  164  Iowa  693,  and  these  dispose  of 
nearly  every  question  which  could  arise  in  the  case.  These 
cases  also  recite  the  facts  and  refer  to  the  issues  tendered, 
so  that  no  extended  statement  of  either  need  be  made  at  this 
time.  The  chief  complaint  now  made  is  of  the  size  of  the 
verdict  and  of  the  instructions  given  by  the  trial  court,  which 
permitted  the  jury  to  award  the  plaintiff  exemplary  damages 
against  the  defendant  corporation.  Claim  is  also  made  that 
the  trial  court  erroneously  allowed  the  jury  to  award  com- 
pensatory damages  to  plaintiff  for  loss  of  time  caused  by  his 
arrest  and  prosecution,  on  the  theory  that  there  was  no  testi- 
mony to  justify  the  allowance  thereof. 

II.  The  instruction  as  to  loss  of  time  was  not  peremptory, 
but  directed  the  jury  to  allow  plaintiff  compensation  **for 
loss  of  time  caused  by  said  prosecution  and  the  value  thereof 
if  any".  The  jury  was  cautioned  not  to  allow  anything  for 
loss  of  time  caused  by  defendants'  discharge  of  plaintiff,  and 
warned  to  allow  nothing  on  this  item  unless  it  were  traceable 
to  the  prosecution.  There  was  suflScient  testimony  to  justify 
the  charge  as  given. 

III.  The  exception  taken  to  the  instruction  on  exemplary 
damages  was  because  *'the  Textbook  Company  cannot  be  held 
liable  to  exemplary  damages  upon  imputed  negligence*'.    The 

defendant  company  also   asked  peremptory 

SwS^ft?/acu  i^tructions  to  the  effect  that  no  exemplary 

?n»*arre8t.^'^'  damages  could  be  awarded  against  it,  and 

piaiy*damage8.  that  in  no  event  could  it  be  charged  with  any 

malice,  save  that  which  might  be  imputed  to 

it  from  its  agents  and  represtotatives  in  Iowa.    The  exception 

VOL.173U.— *13 
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to  the  instruction  given  is  bottomed  upon  the  thought  that 
malice  could  not  be  imputed  to  the  company  from  any  act  of 
the  agents  and  servants  of  the  corporation,  even  though  such 
agents  and  servants  acted  within  the  scope  of  their  employ- 
ment in  causing  the  arrest  and  prosecution  of  the  plaintiff. 
That  this  is  not  the  law  as  it  now  exists  is  well  settled  by 
modem  authority.  Malice  may  be  imputed  to  a  corporation  as 
to  an  individual,  and  it  may  be  held  liable  for  libel,  slander, 
assault  and  battery,  false  arrest,  malicious  prosecution  and 
other  torts  involving  malice  or  willful  wrong.  See  Cook  on 
Corporations  (7th  Ed.),  Sec.  15b  and  cases  cited;  7  Ruling 
Case  Law,  Sees.  683  and  684,  and  cases  cited.  We  have 
recently  stated  the  rule  as  follows : 

''That  the  master  is  liable  for  the  consequences  of  a  tort 
committed  by  the  servant  in  the  course  of  his  duty,  and  while 
acting  within  the  scope  of  his  employment,  is  a  rule  well 
established  by  many  authorities.  Moore  v.  FUchburg  B. 
Corporation,  4  Gray  (Mass.),  465  (64  Am.  Dec.  83) ;  Barns- 
den  V.  Boston  &  A.  B.  Co.,  104  Mass.  117  (6  Am.  Rep.  200) ; 
Bass  V.  Chicago  &  N.  W.  B.  Co.,  36  Wis.  450,  463  (17  Am.  Rep. 
495).  And  when  a  tort  has  been  committed  by  an  agent 
within  the  line  of  his  employment,  a  joint  action  may  be 
maintained  against  the  principal  and  tiie  agent.  Hewitt  v. 
Swift,  3  Allen  (Mass.)  420,  422;  8t.  Louis,  etc.,  B.  Co.  v. 
Dolby,  19  111.  353,  374.  But  the  principal  cannot  be  held 
liable  in  exemplary  damages  for  the  wanton  acts  of  the  agent, 
unless  it  participated,  either  expressly  or  impliedly,  or  by 
conduct  authorizing  or  approving  the  act,  either  before  or 
after  it  was  committed.  lAghtner  Mining  Co.  v.  Lane,  161 
CaL  689  (120  Pac.  771,  Ann.  Cas.  1913  C,  1093) ;  Lake  Shore 
&  M.  S.  B.  Co.  V.  Prentice,  147  U.  S.  101  (13  Sup.  Ct.  Rep. 
261;  37  L.  Ed.  97) ;  Haver  v.  Central  B.  Co.,  64  N.  J.  Law, 
312  (45  Atl.  593) ;  Fohrmqnn  v.  Consolidated  Traction  Co., 
63  N.  J.  Law,  391  (43  Atl.  892) ;  WeUs  v.  Boston  dk  M.  B.  Co., 
82  Vt.  108  (71  Atl.  1103;  137  Am.  St.  Rep.  987)."  Dunshee 
V.  Standard  (HI  Co.,  165  Iowa  625. 
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The  testimony  in  this  case  shows  that  the  defendant 
Crane  was  the  corporation's  district  agent,  having  general 
charge  of  its  business  in  the  state  of  Iowa  and  elsewhere,  and 
that  defendant  Griswold  was  his  assistant.  Each  had  charge 
over  the  local  agents,  of  whom  plaintiff  White  was  one.  Crane 
undertook  to  discharge  plaintiff  and  to  have  him  account 
to  the  company.  White  had  a  claim  against  the  company 
and  admitted  that  he  had  in  his  possession  all  that  the  com- 
pany had  ever  charged  him  with,  but  refused  to  turn  it  over 
to  the  company  until  it  settled  his  claim.  There  never  was 
any  charge  that  he  used  any  of  the  company's  money,  or 
that  he  denied  having  received  it;  but  he  claimed  at  all  times 
that  he  was  entitled  to  hold  it  until  the  company  made  good 
his  daim.  In  this  situation,  Crane  wired  his  company  that 
White  was  short  in  his  accounts,  which  was  untrue,  as  he  well 
knew,  and  asked  the  company  if  he  should  have  him  arrested. 
The  company,  without  any  investigation  as  to  the  truth  of 
the  matter,  answered  him  by  wire,  saying:  ''Consult  J.  M. 
Holt,  Attorney,  Marshalltown,  with  reference  to  arresting 
White,  and  be  guided  by  his  advice."  In  other  words,  he 
was  not  to  act  on  his  own  knowledge  regarding  the  commis- 
•  sion  of  the  offense,  but  upon  what  an  attorney  should  tell 
him.  The  Textbook  Company's  lawyer  also  wrote  the  attor- 
ney regarding  the  matter  and  was  content  to  leave  the  matter 
in  the  hands  of  Crane  and  the  attorney.  It  thus  consented 
to  the  prosecution  and  became  responsible  for  what  these 
men  did,  in  the  event  that  they  concluded  to  prosecute.  The 
thought  of  Crane  in  starting  the  prosecution  is  revealed  in 
his  message  to  the  company.  He  had  come  to  the  conclusion 
that  White  was  short  in  his  accounts,  which  was  not  true, 
save  as  heretofore  indicated',  and  had  concluded  in  his  own 
mind  to  make  him  disgorge,  even  if  he  had  td  resort  to  a 
criminal  proceeding.  In  bringing  the  action,  he  was  clearly 
within  the  scope  of  his  authority,  and  the  prosecution,  when 
instituted,  was  clearly  by  direction  of  the  defendant  and  for 
its  ostensible  benefit.    In  such  drcumstanoeB,  the  malice  of 
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Crane  would  be  imputed  to  the  company,  and  for  it  defendant 
was  responsible.  As  sustaining  this  view,  see  Nesbit  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  163  Iowa  39 ;  McKinley  v,  Chicago 
&  N.  W.  R.  Co.,  44  Iowa  314;  Johnson  v.  Chicago,  R.  I.  dk 
P.  R.  Co.y  58  Iowa  348;  Markleij  v.  Snow,  (Pa.)  56  Atl.  999; 
Bass  V.  Chicago  &  N.  W.  R,  Co.,  42  Wis.  654  (24  Am.  B.  437) ; 
Orand  Rapids  &  7.  R.  Co.  v.  King,  (Ind.)  83  N.  E.  778; 
Hussey  v.  King,  (N.  C.)  3  S.  E.  923;  Reed  v.  Home  Savings 
Bank,  130  Mass.  443;  Larson  v.  Fidelity  Mutual  Life  Asso- 
ciation, (Minn.)  73  N.  W.  711;  Denver  and  R.  O.  R.  Co.  v. 
Harris,  122  U.  S.  597 ;  Thompson's  Com.  on  the  Law  of  Corp., 
Vol.  5,  p.  4944,  Sec.  6312.  In  Reed  v.  Home  Samngs  Bank, 
supra,  the  Supreme  Court  of  Massachusetts  said: 

''It  was  contended  at  the  argu/nent,  that  an  action  for 
malicious  prosecution  so  differs  from  other  actions  that  it 
cannot  be  maintained  against  a  corporation.  But  although,  in 
order  to  maintain  such  an  action,  both  malice  and  want  of 
probable  cause  must  be  found,  yet  proof  of  want  of  probable 
cause  will  warrant  the  jury  in  inferring  malice.  Mitchell  v. 
Jenkins,  5  B.  &  Ad.  588 ;  S.  C.  2  Nev.  &  Man.  301 ;  Stewart  v. 
Sonneborn,  98  U.  S.  187;  Stone  v.  Crocker,  24  Pick.  (Mass.) 
81;  Ripley  v.  McBarron,  125  Mass.  272.  And,  by  the  great 
weight  of  modem  authority,  a  corporation  may  be  liable  even 
when  a  fraudulent  or  malicious  intent  in  fact  is  necessary  to 
be  proved,  the  fraud  or  malice  of  its  authorized  agents  being 
imputable  to  the  corporation;  as  in  actions  for  fraudulent 
representations ;  National  Exchange  Co.  of  Glasgow  v.  Drew, 
2  Macq.  103 ;  New  Brunswick  &  C.  R.  Co.  v.  Conybeare,  9  H. 
L.  Cas.  711,  738,  740 ;  Barwick  v.  English  Joint  Stock  Bank, 
L.  R.  2  Ex.  259;  for  libel,  Philadelphia,  W.  &  B.  R.  Co.  v. 
QuigUy,  21  How.  (U.  S.)  202;  Whitfield  v.  Southeastern  R. 
Co.,  E.  B.  &  E.  115;  or  for  nialicious  prosecution,  Va/nce  v. 
Erie  R.  Co.,  3  Vroom  (N.  J.)  334;  Copley  v.  Orover  &  Baker 
Sewing  Machine  Co.,  2  Woods  494;  Ooodspeed  v.  East  Had- 
dam  Mank,  22  Conn.  530 ;  Carter  v.  Howe  Machine  Co.,  51 
Md.  290;  Wheless  v.  Second  Nat.  Bank,  1  Baxter  (Tenn.) 
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469;  Williams  v.  Planters'  Ins,  Co.,  57  Miss.  759;  Iran  Maun- 
tain  Bank  v.  Mercantile  Bank,  4  Mo.  App.  505;  Walker  v. 
Southeastern  R.  Co.,  L.  R.  5  C.  P.  640;  Edwards  v.  Midland 
B.  Co.,6Q,  B.  D.  287." 

In  the  case  of  Hussey  v.  King,  supra,  it  is  said : 
''The  old  idea  that,  because  a  corporation  had  no  'soul^ 
it  could  not  commit  torts,  or  be  the  subject  of  punishment  for 
tortious  acts,  may  now  be  regarded  as  obsolete.  The  rights, 
the  powers,  and  the  duties  of  corporate  bodies  have  been  so 
enlarged  in  modem  times,  and  these  'artificial  persons'  have 
become  so  numerous,  and  entered  so  largely  into  the  everyday 
transactions  of  life,  that  it  has  become  the  policy  of  the  law 
to  subject  them,  as  far  as  practicable,  to  the  same  civil  liability 
for  wrongful  acts  as  attach  to  natural  persons;  and  this 
liability  is  not  restricted  to  acts  committed  within  the  scope 
of  granted  power,  but  a  corporation  may  be  liable  to  an  action 
'for  false  imprisonment,  malicious  prosecution,  and  libel.' 
.  •  .  'The  doctrine  which  once  obtained,  that  th^  master 
is  not  liable  for  the  willful  wrong  of  his  servant,  is  now 
understood  as  referring  to  an  act  of  positive  and  designed 
injury,  not  done  with  a  view  to  the  master's  service,  or  for 
the  purpose  of  executing  his  orders.  .  .  .  Whether  the 
servant  did  the  act  with  a  view  to  the  master's  service,  or  to 
serve  a  purpose  of  his  own,  is  a  question  for  the  jury.' 
Whether  the  corporation  authori2ed  or  participated  in  the 
tort  is  matter  of  proof,  and  the  defense  of  ultra  vires  is  not 
admitted.  It  is  true  that  it  was  held  in  Orr  v.  Bamk  U.  8., 
1  Ham.  (Ohio)  25,  that  a  corporation  could  not  be  sued  in 
an  action  for  assault  and  battery,  nor  could  it  be  joined  in 
such  an  action  with  other  defendants;  and  in  CHllet  v.  Mis- 
souri  V.  R.  Co.,  55  Mo.  315,  it  was  held,  by  a  divided  court, 
that  a  railroad  corporation  was  not  liable  for  a  malicious 
prosecution  in  the  name  of  the  state  for  alleged  embezzlement 
of  its  funds,  but  a  different  doctrine  seems  now  well  estab- 
lished. 'Corporations  are  liable  for  every  wrong  they  commit, 
and  in  such  cases  the  doctrine  of  ultra  vires  has  no  applica- 
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tion.  They  are  also  liable  for  the  acts  of  their  servants  while 
such  servants  are  engaged  in  the  busines$  of  their  principal, 
in  the  same  manner  and  to  the  same  extent  that  individuals 
are  liable  under  like  circumstances.  An  action  may  be  main- 
tained against  a  corporation  for  its  malicious  or  negligent 
torts,  however  foreign  they  may  be  to  the  object  of  its  crea- 
tion, or  beyond  its  granted  powers.  It  may  be  sued  for  assault 
and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for 
malicious  prosecution,  for  nuisance,  and  for  libel.'  Nai.  Bank 
V.  Oraham,  100  U.  S.  699,  and  many  authorities  there  cited ; 
Merchants'  Bank  v.  State  Bank,  10  Wall.  604,  645;  Ang.  &  A. 
Corp.  §  388.  'It  is  no  defense  to  legal  proceedings  in  tort 
that  the  torts  were  ultra  vires/  Chruber  v.  Washington  &  J. 
R.  Co.,  92  N.  C.  1.  Philadelphia  W.  &  B.  B.  Co.  v.  Quigley, 
21  How.  (U.  S.)  202,  was  an  action  against  the  defendant 
(plaintiff  in  error)  for  libel.  It  was  insisted  that  the  railroad, 
being  a  corporation  with  defined  and  limited  faculties  and 
powers,  and  having  only  such  incidental  authority  as  is  nec- 
essary to  the  full  exercise  of  the  faculties  and  powers  granted 
by  their  charter;  that,  being  a  mere  legal  entity,  they  are 
incapable  of  malice,  and  that  malice  is  a  necessary  ingredient 
in  a  libel ;  and  the  action  should  have  been  instituted  against 
the  natural  persons  concerned  in  the  publication  of  the  libel. ' 
But  a  different  view  was  taken  by  the  court,  and  it  was  held 
that  a  corporation  could  be  held  liable  ex  delicto  as  well  as 
ex  contractu,  and  that  this  view  was  in  consonance  with  the 
legislation  and  jurisprudence  of  the  states  of  the  Union  rela- 
tive to  'these  artificial  persons'.  The  subject  is  discussed  at 
length  in  Williams  v.  Planters'  Insurance  Co.,  57  Miss.  759, 
and  the  note  to  the  case  as  reported  in  34  Am.  Rep.  494,  in 
which  the  authorities  are  collated,  from  which  the  conclusion 
is  fully  warranted  that  a  corporation  is  liable  for  malicious 
prosecution  conducted  by  one  of  its  agents.  In  the  still  more 
recent  case  of  Denver  &  R.  O.  R.  Co.  v,  Harris,  122  U.  S.  597, 
7  Sup.  Ct.  Rep.  1286,  in  an  elaborate  opinion,  in  which^  many 
authorities  are  cited,  it  is  said:    'If  a  corporation  itself  has 
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no  hands  with  which  to  strike,  it  may  employ  the  hands  of 
others.  It  is  now  perfectly  well  settled,  contrary  to  the 
ancient  authorities,  that  a  corporation  is  liable  civUiter  for 
all  torts  committed  by  its  servants  or  agents  by  authority  of 
the  corporation,  express  or  implied.  .  .  .  The  result  of 
the  modem  cases  is  that  a  corporation  is  liable  civUiter  for 
torts  committed  by  its  servants  or  agents,  precisely  as  a 
natural  i>erson ;  and  it  is  liable  as  a  natural  person  for  the 
acts  of  its  agents  done  by  its  authority,  express  or  implied, 
though  there  be  neither  a  written  appointment  under  seal, 
nor  a  vote  of  the  corporation  constituting  the  agency  or 
authorizing  the  act.'  'The  corporation  and  its  servant,  by 
whose  act  the  injury  was  done,  may  be  joined  in  an  action  of 
tort  in  the  nature  of  trespass.'    Pierce,  B.  R.  292." 

The  damages  are  not  excessive,  and  we  see  no  error  which 
would  justify  a  reversal.  The  judgment  must  be,  and  it  is, — 
Affirmed, 

Weaver,  Evans  and  Preston,  JJ.,  concur. 


Samuel  Arnold,  Appellant,  v.  Consolidated  Independent 
School  District  et  al.,  Appellees. 

SOHOOLS  AND  SCHOOL  DI8TBI0TS:  CoDMlldatlon  of  District  or 
Toxltory— Sooond  or  Addittoiial  OonwdidatloiL  A  school  district, 
consolidated  under  the  provisionfl  of  Sec.  2794-a,  Code  Sup.,  1913, 
may,  after  effecting  such  consolidation,  again  avail  itself  of  the 
same  provision  of  law  and  effect  a  further  or  second  consolidation, 
without  resort  either  to  Sec.  2793  or  2793-a  of  said  Supplement,  or 
to  Subdivision  f  of  said  Sec.  2794-a. 

Appeal  from   Warren   District   Court. — J.    H.   Applegatb, 

Judge. 

FRn>AT,  December  17, 1915. 

This  is  a  proceeding  by  certiorari  to  test  the  legality  of 
the  proceedings  in  reference  to  an  attempted  second  consoli- 
dation of  the  defendant  district  with  another  district,  or  part 
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thereof.  The  issue  was  decided  in  favor  of  the  defendants, 
and  judgment  was  rendered  against  plaintiff  for  costs.  The 
plaintiff  appeals. — Affirmed, 

Parsons  &  Mills,  for  appellant. 

A,  A.  McOary,  for  appellees. 

Preston,  J. — It  is  conceded  that  there  is  but  one  issue  in 
the  case,  and  that  is  one  of  law :  whether  or  not,  after  a  con- 
solidated district  has  once  been  formed  under  the  provisions 

of  Section  2794-a,  Supplement  to  the  Code, 
Schools  AND        ^^^^      ,  -  «       ,  ,. ,     . 

SCHOOL  Dis-        1913,  there  can  be  a  further  consolidation  m 

TRicTs:  consol-  ' 

trfct^'or^^terH-"    ^^^^  territory  by  petition  presented  to  the 
ad3itiorm?'<x)n-'^  school    board    of    the    consolidated    district, 
on.  bringing   in    additional   territory    and   thus 

forming  a  new  consolidated  school  district.  Or,  as  appellees 
put  it:  Could  there  be  a  second  use  of  the  same  method  to 
add  territory  to  the  corporation,  under  Section  2794-a  of  the 
Supplement  to  the  Code  of  1907,  as  amended  by  Chs.  143  and 
144,  Acts  of  the  Thirty-fourth  General  Assembly? 

The  facts  are  about  as  follows :  Prior  to  April  15,  1914, 
there  existed  what  was  known  as  the  Independent  School  Dis- 
trict of  Norwalk.  On  that  date,  a  vote  was  taken  on  consoli- 
dation with  certain  other  territory,  under  the  provisions  of 
Section  2794-a,  the  result  of  which  was  that  a  consolidated 
district  was  formed  and  completed  on  May  4,  1914.  There- 
after, and  in  the  month  of  May,  a  new  petition  was  presented 
to  the  board  of  directors  of  the  consolidated  district  for  fur- 
ther consolidation ;  and  under  this  new  petition,  another  elec- 
tion was  held,  on  June  13,  1914,  the  result  of  which  was 
that  a  new  consolidated  district  was  formed,  including  addi- 
tional territory  to  that  included  in  the  first  consolidated  dis- 
trict, including  certain  lands  of  plaintiff  and  the  subdistrict 
in  which  he  resided. 

The  precise  question  has  not  been  before  presented  or 
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determined  by  this  court.  It  is  plaintiff's  contention  that, 
after  a  consolidated  district  has  been  formed,  the  only  way  to 
enlarge  is  under  Section  2793-a,  or  to  first  dissolve  the  con- 
solidated district,  as  provided  in  Subdivision  f  of  Section 
2794-a,  Supplement  to  the  Code,  1913.  It  may  be  conceded 
that  the  consolidated  district  may  be  enlarged  by  the  con- 
current action  of  the  boards  of  directors  of-  the  contiguous 
districts,  but  it  does  not  follow  that  the  only  way  the  same 
may  be  enlarged  is  by  dissolving  the  consolidated  district. 
Under  the  law  as  it  existed  at  the  time  of  the  consolidation 
of  the  defendant  district,  there  were  different  methods  of 
organizing  a  school  corporation,  and  the  later  provisions  had 
still  further  methods.  In  construing  the  new  section,  we  can- 
not ignore  the  other  sections  of  the  statute  on  the  same  gen- 
eral subject.  Under  the  school  laws,  great  liberality  has  been 
provided,  not  only  for  the  organization  of  school  districts  by 
different  plans,  but  for  the  change  of  such  plan  of  organiza- 
tion, and  for  the  change  of  boundaries  and  territory  from 
time  to  time,  as  the  wisdom  of  the  hour  might  demand.  Coun- 
sel for  appellant  seem  to  place  stress  upon  the  fact  that  the 
second  consolidation  was  so  soon  after  the  first,  but  we  think 
that  is  not  material.  Suppose  the  second  consolidation  had 
been  ten  years,  instead  of  thirty  days,  after  the  first  consoli- 
dation. Appellant  relies  somewhat  upon  State  v.  Board  of 
Directors,  148  Iowa  487,  493.  In  that  case,  an  attempt  was 
made,  not  to  increase  a  consolidated  independent  school  dis- 
trict once  formed,  but  to  decrease  the  territory,  and  the  lower 
court  held  that  it  could  not  be  decreased  below  sixteen  sec- 
tions, and  the  case  was  affirmed  by  operation  of  law,  the  court 
being  equally  divided.  But  we  think  that  does  not  reach  the 
point  presented  in  this  case,  and  that  is,  whether  the  same 
method  may  be  pursued  under  the  statute  and  a  second  con- 
solidation had;  that  is,  where  a  consolidation  has  been  once 
had,  whether  this  exceeds  the  authority  or  power  given  under 
the  statute. 
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We  have  had  some  trouble  with  Section  2794-a  as  to 
whether  a  district  may  be  reduced  in  territory  below  four 
iseetions.    Cutler  v.  School  District,  172  Iowa  361. 

We  think  it  would  not  do  to  hold  that  the  only  change 
of  boundaries  of  a  consolidated  district  must  be  -under  the 
provisions  of  Section  2793  or  Section  2793-a,  Code  Sup.,  1907. 
Nor  do  we  think  it  can  be  claimed  that  the  provisions  of  Sub- 
division f  of  Section  2794-a,  Code  Sup.,  1913,  for  dissolution 
were  intended  to  enable  a  consolidated  district  to  dissolve  for 
the  purpose  of  forming  a  new  consolidated  district,  whether 
larger  or  smaller  than  the  one  dissolved.  It  will  be  seen  that 
the  petition  for  the  dissolution  must  not  only  ask  for  such 
dissolution,  but  must  also  describe  the  boundaries  of  the  dis- 
trict or  districts  proposed  to  be  organized  out  of  the  territory 
then  included  in  such  consolidated  independent  school  cor- 
poration. This  provision  is  to  enable  the  electors  of  a  con- 
solidated independent  school  corporation  to  dissolve,  if  it  is 
not  to  their  liking  after  trial ;  not  to  enable  them  to  form  a 
larger  district.  A  consolidated  district — ^that  is,  a  district 
which  has  been  once  consolidated — is  not  in  terms  excluded 
from  the  provii^ion  of  the  statute.  The  petition  may  be  filed 
before  the  board  of  the  school  corporation,  etc.  The  consoli- 
dated independent  district,  when  duly  organized,  is  a  school 
corporation.  The  only  consideration  that  seems  to  favor  a 
different  construction  of  the  statute  than  that  it  applies  to 
consolidated  districts  as  well  as  to  others  is  the  thought  that 
the  law  was  not  intended  to  enable  the  electors  of  any  ter- 
ritory to  petition  for  that  which  they  already  have, — ^that  is, 
to  petition  for  a  consolidated  district  when  they  already  have 
a  consolidated  districty-i-and  this  is  appellant's  contention. 
But,  as  stated,  when  the  district  has  been  once  consolidated, 
it  is  a  school  district,  a  school  corporation,  and  stands  upon 
the  same  basis  as  any  other,  so  far  as  the  point  now  being 
considered  is  concerned.  The  construction  contended  for  by 
appellant  might  keep  some  small  districts  from  having  the 
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benefits  of  the  larger  schools,  contemplated  by  the  provisions 
of  the  act  under  consideration. 

We  are  of  opinion  that  the  holding  of  the  trial  court 
was  correct,  and  the  judgment  is,  therefore, — Afflrmed. 

DBEMStt,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


W.  J.  BmDSALL^  Appellant,  v.  Meural  Goehbino  et  al.. 
Appellees. 

QUiETINO  TITLE:  Bnzden  of  Proof— Pzesiuiiption  FoUowing  Legal 
Title — Aeqnlescence.  In  a  eontroverfly  over  the  ownership  of  a  bur- 
ial lot,  record  reviewed  and,  the  burden  of  proof  being  on  plaintiflF, 
held,  defendant  must  prevail,  in  view  (a)  of  th^  evidence,  (b)  of 
the  preeumption  which  follows  the  legal  title  and  (c)  of  plain- 
tiff's long  acquiescence  in  defendants'  title. 

• 

Appeal  from  HamiUon  District  Court. — Chables  E.  Albbook, 

Judge. 

Pbidat,  Decembeb  17,  1915. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

Wesley  Martin,  for  appellant. 

A.  N.  Baeye  and  0.  J.  Henderson,  for  appellees. 

Wbaveb,  J. — ^Plaintiff  is  the  surviving  father  of  Jesse 
Birdsall,  deceased,  who  was  the  husband  of  the  defendant, 
Meural  Goehring.  The  petition  alleges  that  plaintiff  pur- 
chased the  burial  lot  on  which  is  the  grave 


QUISTINO  '..«.».       «      ,  -  -  ,    ,         ,  ,  1  -. 

burdenof  proof:  of  the  dcccascd  SOU  and  husband,  and  made 

presumption 

uS^racQuSs?   *^  advance  payment  upon  the  purchase  price, 
®«*^  and  that,  after  the  burial  of  deceased  upon 

the  lot,  the  defendant,  without  plaintiff's  consent,  went  to  the 
grantor  of  the  lot,  paid  the  remainder  of  the  purchase  price 
and  took  a  deed  of  conveyance  to  herself,  and  now  claims  the 
ownership  of  the  property  adverse  to  him.    He  offers  to  return 
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to  defendant  the  amount  of  money  she  has  paid  upon  the  lot, 
and  prays  that  he  be  adjudged  the  rightful  owner,  and  that 
the  title  thereto  be  quieted  in  him.  Defendant  admits  that 
she  took  and  holds  the  conveyance  of  the  lot  to  herself, 
alleges  that  she  is  the  rightful  owner  thereof  in  fee  simple, 
and  asks  that  the  title  be  quieted  in  her  against  the  claims 
of  plaintiff.  The  court  found  the  equities  to  be  with  the 
defendant,  Meural  Goehring,  and  quieted  the  title  in  her. 

The  evidence,  so  far  as  pertinent,  is  brief.  The  city 
clerk,  through  whom  the  lot  was  purchased,  issued  a  receipt 
for  the  first  payment  of  $15  to  W.  J.  Birdsall;  but  the  clerk's 
record,  concerning  the  conveyance  three  months  later,  shows 
the  name  of  MeuVal  Goehring  as  purchaser  or  grantee,  and 
credits  her  with  the  final  payment  of  $15.  Plaintiff,  as  a 
witness,  says  that  his  son  died  in  Minnesota,  and  the  body, 
accompanied  by  the  widow  and  a  brother  of  deceased,  was 
brought  to  his  home.  At  that  time,  plaintiff  says  that  he 
handed  $15  to  his  son,  C.  C.  Birdsall,  and  directed  him  to 
purchase  a  cemetery  lot  on  his  account,  and  thereafter  the 
son  brought  him  a  receipt  for  its  payment  to  the  city  clerk. 
Later,  when  plaintiff  went  to  the  clerk  to  make  the  deferred 
payment,  he  ascertained  that  the  widow  had  settled  it  and 
taken  the  deed.  C.  C.  Birdsall  says  that  he  met  the  widow 
with  the  body  of  the  deceased  at  St.  Paul,  and  returned  with 
her  to  his  father's  home.  On  the  following  day,  his  father 
asked  him  to  go  to  the  city  clerk  and  purchase  a  cemetery  lot, 
and  at  the  same  conversation,  handed  him  $15  for  that  pur- 
pose, and  that,  in  pursuance  of  such  authority,  he  did  make 
the  purchase.  The  witness  admits  that,  shortly  after  his 
brother's  death,  the  widow  paid  him  $60,  for  which  he  gave 
her  a  receipt  **in  full  to  date",  but  denies  that  such  payment 
included  the  return  to  him  of  the  money  that  he  had  paid 
for  the  burial  lot.  He  testifies  that  deceased  owed  him  an 
amount,  not  definitely  stated,  for  several  items  of  borrowed 
money,  of  which  no  book  account  had  been  kept.    He  says: 

''There  was  no  settlement  except  that  Mrs.   Goehring 
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gave  me  the  $60,  and  I  said  *  All  right ;  I  will  call  that  in  full 
to  date.'  She  couldn't  make  a  settlement  for  my  brother; 
she  didn't  know  how  much  he  owed  me.  I  took  the  $60.  I 
thought  it  was  all  in  the  family.  I  didn't  care  for  the  expense 
for  my  brother.  The  $60  wasn't  to  cover  any  particular  item. 
It  was  just  a  general  payment.  She  didn't  call  my  attention 
to  the  particular  items  at  the  time  I  gave  her  the  receipt." 

This  witness  says  that  he  does  not  think  the  widow  was 
present  when  his  father  gave  him  the  money  and  directed 
him  to  buy  the  lot,  and,  so  far  as  any  direct  testimony  goes, 
she  did  not  know  of  the  fact,  but  supposed  that  the  money 
had  been  paid  by  C.  C.  Birdsall.  Plaintiff  does  swear, 
however,  and  is  corroborated  by  another  member  or  two  of 
the  family,  that,  on  the  day  after  the  funeral,  she  asked  plain- 
tiff how  much  he  paid  for  the  lot,  and  expressed  a  wish  to 
*have  some  interest"  in  it.  In  her  own  behalf,  the  defendant 
swears  that,  on  the  way  from  St.  Paul,  her  brother-in-law  sug- 
gested that  his  father  would  be  likely  to  want  the  burial  to 
be  made  at  Cass  Center,  where  the  family  had  formerly 
resided,  but  she  objected  to  it  and  said  she  wished  the  grave 
to  be  in  Webster  City.  The  plaintiff,  according  to  her  story, 
mentioned  his  desire  that  deceased  be  buried  at  Cass  Center, 
but  again  she  stated  her  preference  for  the  Webster  City 
cemetery.  On  the  next  day,  as  she  says,  C.  C.  Birdsall  sug- 
gested that  they  go  down  town  and  arrange  for  a  burial  lot. 
She  went  with  him,  and,  on  arriving  there,  and  having  men- 
tioned her  desire  to  purchase  some  needed  clothing,  he  pro- 
posed-to  go  and  see  about  the  lot  while  she  was  making  her 
purchases,  ,and  did  so.    She  says: 

**  Nothing  was  said  about  who  should  pay  for  the  lot. 
Nothing  was  said  whom  the  lot  was  bought  for.  It  was  my 
impression,  when  I  told  him  to  see  about  the  lot,  it  was  for 
myself." 

According  to  her  statement,  she  never  knew  that  plain- 
tiff paid  or  advanced  any  money  for  the  purchase  of  the  lot 
until*  that  claim  was  made  at  the  trial.     She  believed  and 
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assumed  that  C.  C.  Birdsall  made  the  payment,  and  promised 
to  repay  him  as  soon  as  tihe  insurance  upon  the  life  of  de- 
ceased was  paid,  and  swears  that  she  did  in  fact  so  pay  it,  the 
payment  being  included  in  the  sum  of  $60,  which  he  admits 
having  received  from  her.  It  is  shown  without  dispute  that 
no  other  member  of  plaintiff's  family  is  buried  upon  this  lot, 
and  that,  during  the  six  or  more  years  after  the  burial  of 
the  deceased,  and  before  the  trial  of  this  case,  the  defendant, 
Mrs.  Gh)ehring,  had  paid  the  annual  dues  to  the  sexton  for 
the  care  of  the  property,  and  had  expended  some  money  for 
grading  it  up.  In  rebuttal,  C.  C.  Birdsall  denies  that  defend- 
ant ever  repaid  him  for  the  money  expended  on  the  purchase 
of  the  lot,  or  that  the  receipt  he  gave  her  was  intended  to 
cover  that  item.  Plaintiff  also  denies  that  he  ever  expressed 
any  desire  that  his  son  should  be  buried  at  Cass  Center,  but 
says  that  it  was  at  all  times  his  intention  to  bury  him  at  Web- 
ster City. 

It  will  be  seen  that  this  issue  is  purely  one  of  fact,  upon 
which  plaintiff  has  the  burden  of  proof;  and  we  agree  with 
the  trial  court  that  this  burden  has  not  been  so  fully  satisfied 
as  to  justify  us  in  setting  aside  the  legal  title,  which  is  admit- 
tedly in  the  defendant,  Mrs.  Goehring.  Practically  speaking, 
the  dispute  finally  centers  in  the  conflicting  statements  of 
Mrs.  Goehring  and  C.  C.  Birdsall,  and  if  we  may  concede 
to  these  witnesses  an  equal  degree  of  credibility  (and  more 
than  that  appellant  cannot  fairly  claim),  the  presumption 
which  follows  the  title  and  possession  in  the  hands  of  the  sur- 
viving wife,  strengthened  as  it  is  by  six  years'  silent  acquies- 
cence on  the  part  of  plaintiff,  still  compels  the  result  reached 
in  the  decree  from  which  the  appeal  is  taken. 

Into  the  reasons  for  the  personal  hostility  which  seems 
to  have  arisen  between  the  family  of  the  deceased  and  the 
woman  who  was  his  wife,  we  have  neither  the  right  nor  desire 
to  inquire;  but,  without  its  existence,  a  regrettable  ecmtro- 
versy,  such  as  is  here  presented,  could  not  arise.  Nothing 
appears  in  the  reoord  to  impeach  th^  hooeaty  or  condor  of 
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either  party,  but  it  is  inevitable  that,  under  such  circum- 
stances, testimony  will,  to  some  degree,  be  warped  and  col- 
ored by  intensity  of  personal  feeling.  Having  made  due 
allowance  for  this  human  weakness  on  both  sides,  and  con- 
sidering all  the  facts  developed  in  the  light  of  the  conduct 
of  the  parties  before  the  dissension  arose,  we  cannot  avoid  the 
conclusion  that  the  preponderance  of  the  evidence  is  with  the 
appellees,  rather  than  with  the  appellant.  Nothing  will  be 
gained  by  taking  time  to  review  the  circumstances  in  detail 
or  to  enter  into  any  argument  as  to  the  weight  and  value  of 
the  testimony  of  individual  witnesses.  We  are  satisfied  of 
the  correctness  of  the  decree  below,  and  it  is  therefore — 
Affirmed. 

Deemer,  G.  J.,  Evans  and  Preston,  JJ.,  concur. 


J,  B.  Bbuckshaw,  Administrator,  Appellee,  v.  Chicago,  R.  I. 
&P.  R.  Co.,  Appellant. 

MASTER  AND  SEBVANT:     The  BeUtion— Statutory  Begnlation— 

1  Federal    EmployerB'    LlabiUty    Act — ' 'Xntarstata    Ooomnerce." 

Switcl)ing  and  assembling  empty  foreign  freight  cars,  preparatory 
to  their  immediate  removal  out  of  the  state,  is  an  act  of  inter- 
state commerce,  even  though  the  employee  so  engaged  was  solely 
employed  on  a  run  wholly  within  this  state. 

MASTER  AND  SERVANT:    Actloiui— Tederal  Employer!'  LlabiUty 

2  Act — Surviving  Dependent — ^Pecuniary  Loss.  No  liability  arises 
under  the;  Federal  Employers '  Liability  Act  for  the  death  of  an 
employee  in  the  absence  of  the  survival  of  a  dependent,  but  great 
deflniteness  as  to  the  actual  pecuniary  loss  of  the  dependent  will 
not  be  required. 

PRINCIPLE  APPLIED:  Tlie  only  next  of  kin  surviving 
deceased  and  claiming  dependency  were  a  sister  and  her  daughter. 
There  was  evidence  that  the  deceased  left  $500  in  life  insurance 
to  the  daughter  (his  niece),  and  contributed  from  $6  to  $6  a  month 
to  the  support  of  his  sister  and  niece;  that  he  bought  provisions 
for  their  table  and  bought  dresses,  dishes,  curtains  and  furniture 
for  them;  that  this  probably  amounted  to  $5  a  month  more  than 
hU  boards    Under  the  reSoord,  it  waa  not  clear  whetiiev  tb^  sieiter 
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testified  that  she  expected  future  support  from  deceased,  nor  that 
she  had  heard  him  say  that  he  expected  to  render  support  to  herself 
and  child.  Held,  sufficient  to  justify  a  recovery  under  the  act  in 
some  amount. 

TBIAL:     Instructions— Failure  to  Bequest — Omission  to  Submit  Ifa- 

3  terial  laaue— Waiver.  Failure  to  specifically  request  an  instruc- 
tion on  a  material  issue,  wholly  omitted  by  the  court,  works  no 
waiver  of  the  right  to  object  to  such  omission,  especially  where 
the  complaining  party  had,  at  all  prior  stages  of  the  proceedings, 
insisted  on  the  materiality  of  the  issue. 

MASTEB  AND  SEBVAKT:     Contributory  Negligence— Presumption 

4  As  To  Condition  of  Bailroad  Track — ^Apparent  Dangers.  A  rail- 
way employee  may  properly  assume  that  the  railway  track  is 
reasonably  free  from  overhead  obstructions,  and  need  not  examine 
whether  defendant  has  performed  its  duty;  but  if  the  obstructions 
are  apparent,  the  employee  must  exercise  reasona)>le  care  to  avoid 
injury  to  himself. 

Appeal  from   Appanoose   District   Court. — P.    M.   Hunter, 

Judge. 

Friday,  December  17,  1915. 

This  is  an  action  to  recover  damages  for  injuries  result- 
ing in  the  death  of  plaintiff's  intestate  through  the  alleged 
negligence  of  the  defendant  company.  There  was  a  trial 
to  a  jury  and  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. — Reversed. 

J.  L.  Parrish,  Robert  J.  Bannister,  Porter  &  Greenleaf, 
and  F.  W.  Sargent,  for  appellant. 

Howell  &  Elgin,  and  Hubbell  Brothers^  for  appellee. 

Pbeston,  J. — On  the  part  of  plaintiff,  it  was  claimed  that 
the  decedent  was  injured  by  being  struck  by  the  chunker 
timbers  of  a  coal  mine,  which  were  so  erected  as  to  extend 
over  the  top  of  cars  being  moved  on  ^e  switch  serving  the 
mine,  and  near  enough  above  a  car  to  strike  a  person  standing 
on  top  of  a  car,  unless  he  stooped  down  or  stepped  to  one  side 
of  the  car,  while  passing  them.  It  was  claimed  by  the  plain- 
tiff that  these  timbers  had  been  there  long  enough  so  that 
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the  duty  rested  upon  the  defendant  to  remove  them.  It  was 
claimed  on  the  part  of  defendant  that  decedent  was  engaged 
in  interstate  commerce,  and  that  the  cause  of  action  for  his 
death,  if  any,  was  under  the  Federal  act  governing  the  lia- 
bility of  common  carriers  engaged  in  interstate  commerce, 
and  that  deceased  was  guilty  of  contributory  negligence  which 
should  reduce  the  amount  of  his  recovery,  if  not  entirely  pre- 
vent a  verdict  in  his  favor.  In  plaintiff's  second  substituted 
petition,  filed  April  4,  1911,  it  is  alleged,  among  other  things, 
that: 

**The  death  of  Qrover  C,  Adams  was  so  caused  by  the  said 
negligent  acts  of  the  defendant  while  the  defendant,  at  the 
time  and  place  aforesaid,  was  not  engaging  in  commerce 
between  the  states,  and  while  the  defendant  was  not  engaged 
in  interstate  commerce,  and  while  the  defendant  was  then  and 
there  engaged  in  moving  and  transporting  said  train  and  cars 
from  Centerville,  Iowa,  to  Eldon,  Iowa,  only,  and  while  all 
of  said  cars  were  empty,  and  while  said  Adams  was  so 
employed  by  the  defendant  in  transporting  a  train  of  empty 
cars  from  Centerville,  Iowa,  to  Eldon,  Iowa,  only." 

On  April  7,  1911,  defendant  filed  its  answer  thereto, 
denying  the  allegations  not  admitted;  admitted  that,  about 
April  7,  1910,  decedent  was  in  the  employ  of  defendant  as  a 
brakeman  on  a  freight  train,  and,  while  so  employed,  he 
received  injuries  which  caused  his  death;  denied  the  allega- 
tions that  defendant  and  deceased  were  not  engaged  in  inter- 
state commerce,  but  alleged  that,  at  the  time  decedent  received 
the  injuries  from  which  he  died,  he  and  defendant  were 
engaged  in  the  management,  movement  and  control  of  engine 
and  cars  engaged  in  interstate  commerce,  and  that  deceased 
was  engaged  as  an  employee  of  the  defendant  in  the  control, 
movement  and  management  of  cars  and  engine  intended  and 
destined  from  points  in  Iowa  to  points  in  other  states.  On 
May  10,  1911,  plaintiff  amended  his  petition  as  Count  2  as 
follows : 

**  Comes  now  the  plaintiff  and,  for  amendment  to  his 
Vol.  173  Ia.— 14 
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petition  and  for  the  purpose  of  setting  up  an  additional  count, 
not  waiving  anything  that  has  been  stated  in  his  second  sub- 
stituted petition,  filed  April  4,  1911,  and  for  the  purpose  of 
varying  his  allegations  for  the  purpose  of  conforming  the 
pleadings  to  any  phase  of  the  proof  and  the  law  as  the  court 
may  hold  in  the  further  progress  of  this  suit,  states  as  fol- 
lows: Plaintiff  here  refers  to  the  allegations  of  said  second 
substituted  petition  and  makes  the  same  a  part  hereof  with 
the  same  certainty  and  like  effect  as  if  herein  fully  set  forth 
at  length,  except  as  the  allegations  of  this  count  vary  from' 
said  substituted  petition,  as  follows,  to  wit:  for  the  purpose 
as  aforesaid,  plaintiff  states  that  said  transactions,  as  set  forth 
in  said  substituted  petition,  were  interstate  commerce  and 
governed  by  the  laws  of  the  United  States.*' 

Plaintiff,  having  stated  and  set  fortii  in  the  foregoing 
two  counts  the  same  transactions,  with  the  inconsistent  allega- 
tions as  to  the  laws  governing  said  transactions,  here  repeats 
his  former  prayer  for  judgment.  Answering  such  amend- 
ment, defendant  admitted  that,  at  the  time  plaintiff's  dece- 
dent received  said  injuries,  he  was  engaged  as  an  employee  in 
interstate  commerce,  and  that  defendant's  liability,  if  any 
eidsts  in  this  case,  is  governed  by  the  laws  of  the  United 
States.  The  trial  court  held,  as  a  matter  of  law,  that  decedent 
was  not  engaged  in  interstate  commerce,  and  submitted  the 
case  to  the  jury  as  one  coming  under  the  statutes  of  Iowa 
governing  such  actions,  instructing  the  jury  that : 

*'The  issues  raised  by  the  amendment  to  the  petition  filed 
by  the  plaintiff  on  May  10,  1911,  and  answer  thereto  filed  by 
the  defendant  on  May  12,  1911,  are  withdrawn  from  your 
consideration,  as  is  also  the  evidence  bearing  exclusively  upon 
said  issues;  and  you  are  to  determine  this  case  solely  upon 
the  issues  presented  by  the  amended  and  substituted  petition 
filed  by  the  plaintiff  on  the  4th  day  of  April,  1911,  and  the 
answer  thereto  filed  by  the  defendant  on  the  7th  day  of  April, 
1911." 

At  the  close  of  plaintiff's  testimony,  the  defendant  moved 
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the  court  to  require  plaintiff  to  elect  upon  which  one  of  the 
two  counts  in  the  petition  he  would  ask  a  verdict,  which  was 
I  overruled.    At  the  close  of  all  the  testimony,  defendant  moved 

for  a  directed  verdict  upon  the  first  count  of  the  petition,  for 
the  reason  that  the  evidence  shows  that  plaintiff's  decedent, 
at  the  time  of  the  accident,  was  engaged  in  interstate  com- 
merce, and  to  dismiss  the  second  count  of  the  petition,  upon 
the  ground  that  the  court  had  no  jurisdiction;  because  the 
only  courts  having  jurisdiction  of  causes  of  action  under  the 
acts  of  Congress  above  referred  to  are  the  courts  of  the  United 
States.  By  consent  of  plaintiff's  counsel,  defendant  also 
moved  for  a  directed  verdict  as  to  the  second  count  of  the 
plaintiff's  petition,  without  waiving  its  motion  to  dismiss,  on 
the  ground  that  there  is  no  evidence  to  show  that  anyone  sur- 
vived the  deceased  who  comes  within  the  class  of  persons  for 
whom  this  action  may  be  maintained,  there  being  no  showing 
of  any  dependent  kin,  and  that  there  is  no  evidence  to  show 
that  the  persons  for  whose  benefit  this  action  was  brought 
were  damaged  by  reason  of  the  death  of  the  decedent,  and 
that  under  no  theory  of  the  case  could  there  be  a  verdict  in 
favor  of  the  plaintiff  for  more  than  nominal  damages.  These 
motions  were  overruled.  The  assignments  of  error  are  based 
upon  the  submission  of  the  case  to  the  jury  as  one  under  the 
Iowa  statute,  and  the  instructions  in  relation  thereto,  and  the 
overruling  of  defendant's  motion  to  dismiss  and  for  a  directed 
verdict  and  the  instruction  permitting  a  recovery  of  the 
damages  suffered  by  the  estate  of  decedent  under  the  Iowa 
statute.  In  a  subsequent  or  additional  argument  filed  by 
defendant,  further  assignments  of  error  are  made,  which  are 
based  upon  the  thought  that  the  court  erred  in  giving  instruc- 
tions 16  and  19,  which  authorized  the  jury  to  return  a  verdict 
for  plaintiff  even  though  they  should  find  that  decedent  was 
guilty  of  contributory  negligence,  as  provided  by  Chapter  124 
of  the  Acts  of  the  Thirty-third  General  Assembly  (§  2071, 
Code  Sup.,  1913). 

1.  We  shall  refer  first  to  the  question  whether  the  court 
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erred  in  not  submitting  to  the  jury  the  question  as  to  whether 
deceased  and  defendant  were  engaged  in  interstate  commeree, 
1  MA0TBB  AND  defendant's  claim  being  that  the  evidence 
JSStJon :' stotu-  «^d  ^^  record  were  such  that  the  court 
FeSeraTEm^'  should  havc  held  that  deceased  was  so  en- 
Eiiuylct:*"  gaged,  or  at  least  that,  under  the  evidence,  it 
commerce."  .  was  a  question  for  the  jury.  It  will  be 
remembered  that,  in  the  second  count  of  the  substituted  peti- 
tion, plaintiff  claimed  that  the  transaction  was  governed  by 
the  Federal  Interstate  Commerce  Law,  and  this  was  admitted  . 
by  defendant  in  its  answer  thereto.  The  court,  by  the  instruc- 
tions, submitted  the  case  to  the  jury  under  the  substituted 
petition  and  the  answer  of  defendant,  filed  April  7,  1911. 
Defendant's  answer,  filed  before  plaintiff's  amendment  set 
out  a  second  count,  alleged  that  the  transaction  was  under 
the  Interstate  Commerce  Law.  We  think  that,  under  the 
record  and  the  evidence  as  now  presented,  the  undisputed 
evidence  and  the  allegations  of  the  second  count  of  the  peti- 
tion and  defendant's  answer  thereto  bring  the  case  under  the 
Federal  statute,  and  that  the  court  erred  in  withdrawing  that 
issue  from  the  jury.  We  shall  refer  to  the  evidence,  without 
attempting  to  set  out  all  of  it,  which  we  think  shows  that  the 
case  is  one  under  the  Interstate  Commerce  Act. 

The  following  facts  were  established,  or  there  was  evi- 
dence from  which  the  jury  could  have  so  found:  That,  on 
April  7,  1910,  the  date  upon  which  decedent  was  killed,  he 
was  head  brakeman  on  a  freight  train  of  the  defendant  com- 
pany which  ran  from  Eldon,  Iowa,  to  Centerville,  Iowa,  and 
was  there  ordered  to  turn  around  and  pick  up  a  train  of 
empties  at  Centerville  and  return  to  Eldon,  taking  what  were 
known  as  foreign  empties,  or  empties  from  other  roads,  in 
preference.  When  the  train  reached  Centerville,  it  was  put 
on  one  of  the  sidetracks,  and  the  engine  was  then  uncoupled 
and  turned  around  and  taken  to  the  water  tank:  the  tank 
was  filled  with  water  preparatory  to  its  return  trip  to  Eldon. 
They  then  started  to  assemble  their  train  by  switching  it  from 
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the  sidetracks  at  Centerville.  Ten  cars  were  taken  oflf  what 
was  known  as  the  high  track ;  they  then  ran  the  engine  down 
on  what  is  known  as  the  center  mine  track,  for  the  purpose 
of  taking  cars  off  that  track. 

We  shall  spend  no  time  in  setting  out  just  how  decedent 
was  injured,  because  it  is  conceded  in  argument  that,  on  the 
question  of  negligence,  there  was  a  jury  question,  and  we 
understand  defendant  also  to  concede  that  such  is  the  case 
on  the  question  of  contributory  negligence,  although  defend- 
ant complains  of  one  of  the  instructions  on  the  last  named 
proposition. 

There  were  fifteen  cars  in  this  string  of  cars  which  the 
engine  was  pulling  off  the  coal  switch  at  the  time  decedent 
was  killed.  The  ''consist"  of  the  train  upon  which  deceased 
was  working  at  the  time  he  received  the  injuries,  as  appears 
from  the  conductor's  train  book,  shows  that,  of  the  fifteen 
ears  on  the  mine  switch,  eight  were  taken  out  of  Centerville 
and  hauled  to  Eldon  on  this  train.  Of  these  eight,  the  destina- 
tion of  one  was  St.  Paul,  Minnesota,  and  another  Silvis,  Illi- 
nois ;  but  neither  of  these  two  was  traced  further  than  Eldon, 
and  the  same  is  true  of  another  of  these.  The  conductors  and 
trainmen  were  brought  and  the  records  produced  tracing  one 
of  the  cars,  a  Southern  Railway  Company  car,  from  one  of 
the  eastern  terminals  of  the  line  at  Joliet,  Illinois,  to  Lineville, 
Iowa,  a  station  beyond  Centerville,  with  a  load  of  machinery. 
Here  it  started  back  on  its  return  trip.  It  first  went  to  Cen- 
terville with  a  few  cases  of  eggs  and  thence,  via  the  train 
on  which  decedent  was  working,  back  to  Joliet,  where  it  was 
received.  Each  of  the  other  four  cars  was  identified  and 
traced  back  by  means  of  the  conductors  who  hauled  them 
and  the  records  showing  their  movement  from  Centerville, 
Iowa,  to  Joliet,  to  Blue  Island,  or  Burr  Oak,  Illinois,  the  end 
of  the  division  of  the  appellant's  line  on  the  Chicago  Belt 
Line  or  Terminal  Railroad.  One  of  these  four  was  a  Kana- 
wah  &  Michigan  Car,  No.  1318.  It  was  on  the  mine  switch 
and  is  the  car  on  which  deceased  was  at  the  time  that  he  was 
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injilred.  The  destination  of  this  car  was  Joliet,  Illinois.  It 
was  taken  from  Eldon,  Iowa,  to  Silvis,  Illinois,  starting  at  9 
o'clock  P.  M.  on  April  7, 1910,  and  arriving  at  Silvis  on  April 
8,  1910,  at  10  o'clock  A.  M.  This  train  left  Silvis  on  April 
9th,  at  8:20  P.  M.,  and  arrived  at  Blue  Island,  which  is 
beyond  Joliet,  on  April  10th,  leaving  the  car  at  Joliet  en 
route.  Other  cars  of  the  15  on  the  mine  switch  at  the  time 
deceased  was  hurt  are  shown  to  have  been  taken  from  Cen- 
terville  to  other  states.  We  shall  not  set  out  the  evidence 
further  as  to  them.  It  was  while  switching  these  freight  cars, 
preparatory  to  starting  them  on  their  journey  back  to  their 
points  of  origin,  that  deceased  was  injured.  Plaintiff's  work 
at  the  time  that  he  was  injured  was  so  closely  related  to  inter- 
state commerce  as  to  be,  in  practice  and  in  legal  contempla- 
tion, a  part  of  it. 

Many  of  the  cases  are  reviewed  in  the  recent  case  of  Arm- 
bruster  v.  Chicago,  R.  I.  &  P.  R.  Co.,  166  Iowa  155, 173.  See 
also,  Mondou  v.  New  York,  N.  H.  &  H.  R.  Co.,  223  U.  S.  1; 
Behrens  v.  Illinois  C.  JB.  Co.,  (La.)  192  Fed.  581;  Johnson  v. 
Great  Northern  R.  Co.,  (Minn.)  178  Fed.  643;  Oraber  v. 
Duluth,  8. 8.  &  A.  R.  Co.,  (Wis.)  150  N.  W.  489 ;  Otos  v.  Oreat 
Northern  R.  Co.,  (Minn.)  150  N.  W.  922;  Roberts,  Injuries  to 
Interstate  Employees,  pp.  68,  133. 

2.  It  is  next  contended  by  defendant  that  the  court  erred 
in  overruling  defendant's  motion  to  direct  the  jury  to  return 
a  verdict  in  favor  of  defendant  upon  Count  2  of  plaintiff's 
2.  mabtbb  and       amended   and  substituted   petition,   and   in 

abbvant:  ac- 

uona :  Federal     overruling  the  motion  for  new  trial,  because 

Einipioyers  '=' 

5u?viviS'de.'  ^^^^  was  no  competent  evidence  of  damage 
iS?y*fo«J*^^'^"  suffered  by  the  plaintiff  or  anyone  for  whom 
he  was  suing.  It  appears  in  the  record  that  deceased  was 
26  years  of  age  and  unmarried.  His  parents  were  not  living: 
he  had  been  an  orphan  since  12  years  of  age.  He  left  a 
brother  and  a  sister;  also  a  niece,  Myrtle  Phillips,  a  daughter 
of  his  sister,  Rosetta  Phillips.    He  left  a  life  insurance  policy 
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of  $500  to  this  niece.  The  sister,  Rosetta  Phillips,  testified 
that  deceased  contributed  $5  or  $6  a  month  to  the  support  of 
herself  and  daughter ;  that  he  bought  provisions  for  her  table, 
dresses,  dishes,  curtains  and  furniture,  and  that  such  pay- 
ments were  probably  $5  a  month  more  than  his  board.  There 
is  some  confusion  in  the  record  as  to  whether  she  testified  that 
she  expected  support  from  him  and  that  she  had  heard  him 
say  that  he  expected  to  give  financial  support  to  her  and  the 
child.  As  said  in  McCoulUmgh  v.  Chicago,  B.  I,  &  P.  B.  Co., 
160  Iowa  524,  530: 

**In  the  nature  of  the  case,  evidence  cannot  be  very 
definite  as  to  the  actual  amount  of  the  pecuniary  loss  sus- 
tained in  such  a  case." 

But  we  think  that  the  evidence  we  have  set  out  is  a  suffi- 
cient basis  for  the  recovery  of  damages  in  some  amount  for 
the  benefit  of  the  sister  and  niece.  We  have  set  out  the  second 
count  of  the  petition,  and  it  is  doubtful  whether  the  pleading 
covers  this  point.  But  no  question  has  been  raised;  so  far  as 
we  are  able  to  see,  by  the  defendant  as  to  whether  the  fact 
being  now  considered  has  been  pleaded.  And  in  some  cases, 
as  we  understand  it,  the  verdict  should  apportion  the  damages 
between  the  different  claimants,  if  more  than  one.  i^ut  no 
point  is  made  on  this  proposition  by  the  defendant. 

Appellant,  by  its  answer,  its  motion  to  direct  a  verdict, 
exceptions  to  the  instructions  and  motion  in  arrest  of  judg- 
ment and  for  a  new  trial,  called  the  trial  court's  attention 
^  ^       ,  to  the  interstate  commerce  feature  of  the  case 

3.  Trial:  Instruc- 

rwiw?*  omli?  ^^^  ^  *^^  error  in  submitting  the  case  under 
SSteifaf fSSe:  ^hc  State  law.  It  will  be  ^observed  that  the 
^**^***'  second  count  of  the  petition  alleged  that  it 

was  an  interstate  commerce  transaction,  and  this  was  admitted 
by  the  defendant  in  its  answer  thereto;  and  in  its  answer  to 
the  first  count  of  the  petition,  the  defendant  tendered  the 
interstate  commerce  issue,  and,  as  we  have  seen,  there  was 
evidence  in  its  isupport.  But  it  is  said  by  plaintiff  that,  because 
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defendant  did  not  tender  or  request  any  instruction  submit- 
ting any  interstate  commerce  issue  to  the  jury,  the  defendant 
thereby  waived  the  right  to  go  to  the  jury  on  that  issue.  This 
is  the  rule  in  some  eases  and  as  to  some  issues;  but  in  this 
ease  the  court  not  only  did  not  instruct  at  all  as  to  the  second 
count  of  the  petition,  but  directed  the  jury  to  disregard  that 
count.  This  being  so,  it  would  appear  to  be  a  useless  pro- 
ceeding for  the  defendant  to  request  instructions  on  an  issue 
that  the  court  had  withdrawn  from  the  jury,  or  that  it  did 
withdraw  in  its  own  instructions.  Suppose  that  the  trial  court 
had  given  no  instructions  on  either  count  of  the  petition  and 
none  had  been  asked  by  either  side,  it  certainly  could  not  be 
claimed  that  the  jury  were  properly  instructed  as  to  the  issues 
in  the  case.  It  is  the  duty  of  the  court  to  instruct  the  jury 
upon  the  questions  of  law  in  the  case.  Hall  v.  Town  of 
Manson,  90  Iowa  585,  590;  Erb  v.  Oerman  American  Ins.  Co., 
112  Iowa  357;  Overhoiiser  v.  American  Cereal  Co.,  128  Iowa 
580. 

4.  Instruction  No.  12  bears  upon  the  question  of  the  con- 
tributory negligence  of  deceased  and  the  duty  of  defendant 
to  keep  the  sidetrack  clear  of  overhead  obstructions,  and  upon 
4.  mastbr  and       *^®  ^*^^  *^*^  deceased  had  a  right  to  assume 
tributory  negu-  ^^d  ^^^ly  upon  the  assumption  in  his  work 
fuSStionTai  to   that  the  track  was  reasonably  free  from  over- 
raiiroad  track:    head  obstructions,  and  that,  if  deceased  did 

apparent 

dangers.  not  havc  knowledge  that  the  timbers  were 

above  the  track,  he  was  not  required  to  see  nor  examine 
whether  defendant  had  performed  its  duty.  We  think  that 
the  part  of  the  instruction  complained  of  means  no  more  than 
this.  The  jury  was  told  in  the  same  instruction  that,  if  the 
deceased  knew  of  the  obstruction  complained  of,  if  it  was  such, 
then  he  was  bound  to  exercise  reasonable  care  and  diligence 
to  avoid  being  struck.  We  think  that  the  instruction  is  in 
line  with  the  authorities  that,  if  deceased  did  not  know  of 
the  timbers  over  the  car  or  track,  he  had  a  right  to  assume 
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that  no  such  obstruction  was  there,  and  that  he  would  not  be 
negligent  in  performing  his  work  unless  the  obstruction  was 
apparent.  Melody  v.  Des  Moines  U.  B.  Co.,  161  Iowa  695; 
Scott  V.  Chicago,  R.  I.  &  P.  B.  Co.,  160  Iowa  306;  Kroeger  v. 
Marsh  Bridge  Co.,  138  Iowa  376. 

We  have  had  some  difficulty  in  arriving  at  the  true  situ- 
ation. At  the  time  of  the  trial  in  the  district  court,  the  ques- 
tions were  new.  The  attorneys  for  each  side  seem  to  have  had 
some  doubt  as  to  how  to  proceed  at  some  points.  There  have 
been  ten  separate  filings  of  printed  matter  and  a  certifica- 
tion of  the  evidence. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  retrial  and  further  proceedings  in  har- 
mony with  this  opinion. — Reversed  and  Bemanded. 

Debmer,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


W.  B.  Ellyson,  Appellant,  v.  I.  B.  Peden,  Appellee. 

SAIiES:    Warranties — "WeU  Broke  Horse" — ^Evidence — Sni&ciency. 
1     Evidence  reviewed,  and  held  sufficient  to  support  a  finding  that, 
in  the  sale  of  a  horsey  plaintiff  orally  warranted  the  same  to  be 
**well  broke". 

SALES:      WarrantleB^Besclssion   for   Breach— Pleading— Variance. 

2y  4  One  pleading  a  breach  of  warranty  in  justification  of  a  rescission 
need  not  prove  the  warranty  in  the  exact  form  pleaded.  If  the 
proof  substantially  meets  the  allegation,  it  will  be  sufficient. 

SAIiES:  Warrantiei^-Breach  of  Express  Oral  Warranty  as  De- 
*3  fense — ^Non^Necessity  to  AUege  Seller's  Intent.  In  pleading  the 
breach  of  an  express  oral  warranty,  as  justifying  a  rescission, 
vendee  need  not  allege  that  the  vendor  intended  that  his  statements 
should  be  taken  as  a  warranty.  This  follows  from  the  established 
rule  that,  if  the  vendor  makes  a  positive  assertion  of  quality,  in 
order  to  induce  the  sale,  and  vendee  relied  thereon,  vendor's  mouth 
is  thereafter  closed  to  say  he  did  not  "intend"  to  warrant. 

aAIaES:     Warranties— Bescission   for   Breach— Pleading— Variance. 
2,4 
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Appeal  from  Cedar  District  Court, — Milo  P.  Smith,  Judge. 

Friday,  December  17,  1915. 

Action  at  law  upon  a  promissory  note  given  for  the  pur- 
chase price  of  a  horse.  Defendant  pleaded  a  breach  of  war- 
tejity  in  the  sale  of  the  animal.  He  also  pleaded  a  rescission 
of  the  contract,  beclCuse  of  the  breach  of  warranty.  He 
further  pleaded  false  and  fraudulent  representations  of  the 
animal,  and  averred  that  he  rescinded  the  sale  because  thereof. 
The  case  was  submitted  to  the  jury  on  the  issue  of  breach  of 
warranty  alone,  and  a  verdict  for  the  defendant  was  returned 
by  the  jury,  upon  which  judgment  was  rendered,  and  plain- 
tiff appeals. — Affirmed. 

Henry  Negus,  Hamiel  dk  Mather,  for  appellant. 

J.  C,  Fra/nce,  for  appellee. 

Deemer,  C.  J. — I.  The  animal  in  question  was  sold  at 
public  sale  by  an  auctioneer,  and  it  is  conceded  that,  when 
she  was  taken  into  the  ring,  the  auctioneer  announced,  in 
1.  Sales;  war-  substance,  that  she  was  "sound  and  well 
EJS£?hor2e*^  broke*'.  Plaintiff,  hearing  the  announce- 
flcie^f  * "  *  ment,  immediately  stepped  forward,  and 
said,  **No,  she  is  not  sound,  she  has  got  that  wire  mark,*' 
pointing  it  out.  What  further  he  said  at  this  time  is  a 
matter  somewhat  in  dispute.  Plaintiff  testified  that  he  said: 
**I  had  worked  her  and  turned  her  out.  I  worked  her  the* 
summer  of  1910."  He  also  said  that  he  would  not  sell  the 
animal  as  she  was  announced  by  the  auctioneer.  Others  tes- 
tified, in  substance,  that  plaintiff  interrupted  the  auctioneer, 
saying,  **No,  she  is  not  sound,  she  has  a  wire  mark.  We  worked 
her  and  turned  her  out.  She  has  run  out  for  some  time.  Will 
sell  her  as  a  green  broke  animal",  and  that  he  would  not 
guarantee  her.  Whatever  the  correct  version  of  the  affair, 
defendant  testified  that  he  met  plaintiff  at  another  sale,  a  few 
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(lays  before  plaintiff  had  his  sale,  and  told  plaintiff  that  he 
was  looking  for  a  horse,  and  that  plaintiff  then  said  he  had 
a  mare  that  would  go  well  with  his  (defendant's)  sorrel  mare ; 
that,  in  response  to  a  question  as  to  whether  she  was  sound 
or  not,  plaintiff  said  she  was  not;  that  she  had  a  wire  mark; 
but  that  they  had  worked  her  everywhere  and  turned  her  out 
This  is  what  led  him  (defendant)  to  attend  plaintiff's  sale. 
Defendant  further  testified  as  to  what  was*  said  by  plaintiff 
at  the  time  the  auctioneer  made  his  announcement,  as  fol- 
lows: 

**  'No,  she  is  not  sound,  she  has  got  that  wire  mark.'  He 
says,  *We  hitched  her  up  and  worked  her,  we  worked  her 
eveiywheres';  and  then  he  says,  *We  turned  her  out,  and  she 
has  not  been  hitched  up  for  some  time.'  He  didn't  say  how 
long.  Q.  Now  what  did  you  do  then,  after  that?  A.  Well, 
after  the  mare  was  started,  I  went  to  bidding  on  her.  I  bid 
along  until  she  went  up  to  somewheres  in  the  seventy  dollars, 
and  I  thought  that  was  high  enough  on  all  the  guarantee  he 
had  to  give  her  and  I  quit,  stopped  bidding.  Q.  Where  was 
Mr.  Ellyson  when  you  stopped  bidding  T  A.  He  was  standing 
rather  behind  me,  off  a  little  bit  to  the  right  and  a  little 
behind  me.  When  I  quit  bidding,  the  auctioneer  looked  over 
towards  me  again  a  time  or  two,  and  Ell3r8on  stepped  up  and 
he  says,  *  That  mare  is  all  right,  she  will  go  right  out  into  the 
field  and  work.'  Q.  What  did  you  do  thenT  A.  I  went  ahead 
bidding.  Q.  How  high  did  you  go  on  her  then  T  A.  Ban  her 
to  $122.50,  and  she  was  knocked  off  to  me.  Q.  When  you 
commenced  bidding  again  there,  did  you  rely  upon  what  Mr. 
Ellyson  said  to  you  at  that  timet  A.  I  certainly  did.  Q. 
Would  you  have  bid  on  her  again  after  you  stopped  as  you 
have  stated  if  he  hadn't  made  that  statement?  A.  No,  sir,  I 
would  not.  Q.  Did  you  believe  the  statement  to  be  true  that 
he  made  to  you  ?  A.  I  certainly  believed  it,  or  I  wouldn't  have 
bid  any  more." 

After  purchasing  the  animal,  defendant  took  her  home 
and,  after  two  trials  at  hitching  her  up  and  making  her  work. 
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was  unsuccessful,  and  he  returned  the  mare  within  a  week 
after  his  purchase  and  left  her  in  plaintiff's  pasture,  where 
she  remained  until  the  present.  Defendant  afterwards  quali- 
fied his  statement  by  saying  that  plaintiff  stated  that  **the 
mare  was  not  extra  well  broke,  that  she  was  fairly  well 
broke".  Other  witnesses  testified  that  plaintiff  said  he  would 
sell  the  animal  as  a  ** green  broke"  one;  that  she  had  been 
worked  and  that  they  had  turned  her  out  and  would  sell  her 
as  a  ** green  broke"  animal;  but  these  witnesses  also  said  that 
thereafter,  plaintiff  announced  that  the  mare  was  all  right, 
and  would  go  right  out  in  the  field  and  w^ork.  All  say  that, 
after  making  this  or  a  similar  statement,  which  was  during 
a  lull  in  the  sale,  the  bidding  was  immediately  renewed. 

The  plaintiff's  version  of  the  affair,  we  have  already 
given ;  and,  according  to  some  of  his  witnesses,  the  statement 
was  that  he  (plaintiff)  **had  broke  the  animal  the  spring 
before  and  worked  her  and  turned  her  out,  and  that  he  would 
sell  her  as  a  'green  broke'  animal";  but  these  witnesses  did 
not  hear  or  testify  to  any  subsequent  declarations  by  plaintiff 
after  the  one  made  in  response  to  the  auctioneer's  statement, 
and  plaintiff  himself  testified  that  he  made  but  the  one  state- 
ment. The  question  as  to  what  was  said  by  plaintiff,  both 
before  and  during  the  sale,  was  manifestly  for  a  jury,  and 
the  court  gave  the  following  instructions  with  reference 
thereto : 

**No  particular  form  of  words  are  necessary  to  constitute 
a  'warranty',  but  any  statement  or  declaration  by  the  seller 
distinctly  representing  or  affirming  the  condition  or  quality 
of  the  article  or  thing  sold  at  the  time  of  the  negotiations  for 
the  sale,  which  are  intended,  and  from  which  the  purchaser 
at  the  time  had  reasonable  grounds  to  suppose  and  believe 
were  intended  by  the  seller  to  effectuate  the  sale;  that  the 
purchaser  did  in  fact  so  believe  in  making  the  purchase,  and 
relied  upon  them,  and  in  the  truth  of  them,  and  which  were 
operative  in  effecting  the  sale,  is  a  warranty. 

**The  mere  opinion  or  praise  of  the  property  sold,  or  an 
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afSrmation  of  its  soundness  or  quality  when  exposed  tor 
inspection  or  sale  does  not  of  itself  constitute  a  warranty ;  or 
if  the  purchaser  relied  on  his  judgment,  and  not  on  the  state- 
ments of  the  seller,  and  was  determined  to  make  the  purchase 
without  such  representations,  in  such  case  there  is  no  war- 
ranty. 

'*  Instruction  4 — If  the  defendant  has  established  by  a 
preponderance  of  the  evidence  the  fact  that  the  plaintiff,  at 
the  time  of  and  just  before  the  sale  of  the  mare  in  question, 
stated  to  persons  there  assembled  for  the  purpose  of  bidding 
on  the  mare  that  the  mare  was  well  broken  and  was  a  good, 
gentle  mare  and  would  work  any  place,  which  statements 
plaintiff  intended,  and  from  which  defendant  had  reasonable 
grounds  to  believe  the  plaintiff  intended,  thereby  to  effectuate 
a  sale  of  the  mare  as  being  well  broken  to  work  any  place,  and 
he  did  so  believe  them  and  relied  thereon,  and  upon  the  truth 
of  the  statements;  and  you  find  that  such  representations 
were  operative  in  making  the  sale ;  and  you  further  find  that 
in  fact  said  mare  was  not  well  broken  and  was  not  a  good 
worker  as  represented,  then  the  defendant  would  have  the 
right  to  rescind  the  contract  and  return  the  mare  in  a  reason- 
able time  after  discovering  that  she  was  not  as  represented, 
and  demand  his  note. 

**  Instruction  5 — But  if  you  believe  from  the  evidence 
that  at  the  tvne  of  the  sale,  that  a  fair  and  reasonable  con- 
struction to  be  placed  on  the  language  used  by  the  plaintiff 
was  that  he  did  not  intend  to  warrant  the  mare  as  being  well 
broken  and  good  to  work  any  place ;  nor  intended  the  defend- 
ant to  believe  that  she  was  well  broken  and  would  work  any 
place  and  thus  induce  him  to  buy  the  animal;  or  if  you 
believed  the  mare  was  gentle  and  quiet  and  well  broken  and 
sound  for  an  animal  of  her  age,  or  you  believe  that  the  plain- 
tiff, in  what  he  said  at  the  time  of  the  sale,  did  not  intend  to 
represent  the  mare  as  well  broken  and  good  to  work  in  order 
to  effect  a  sale,  then  there  was  no  direct  or  implied  warranty 
of  the  mare  as  a  good  quiet  worker,  which  has  been  breached 
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and  the  defendant  has  not  sustained  his  defense  and  your 
verdict  should  be  for  the  plaintiff. 

"Instruction  6— Where  the  question  is  as  to  whether 
certain  langua^  used  by  the  seller  of  the  property  was 
understood  between  the  parties  as  constituting  a  warranty 
or  guaranty,  the  seller's  intentions  must  be  drawn  from  the 
language  used,  and  all  the  facts  and  circumstances  given  in 
evidence  relating  to  or  bearing  on  that  point.  This  rule  is 
applicable  in  this  case  in  determining  the  intention  of  the 
plaintiff  in  the  use  of  the  language  you  jQnd  he  did  use,  at 
the  time  of  the  sale  of  this  mare.  If,  in  accordance  with  the 
rule,  you  believe  he  meant  to  invest  the  animal  with  the  quali- 
ties of  a  good  work  horse,  well  broken,  that  would  constitute 
a  warranty,  but  if  you  do  not  believe  he  so  intended,  then 
there  is  no  warranty  and  there  is  no  merit  in  the  defendant's 
defense  to  the  note." 

These  instructions  are  all  challenged,  although  several 
of  them  are,  in  substance,  the  same  as  those  asked  by  plain- 
tiff. 

II.  The  chief  complaints  made  are:  (1)  that  the  testi- 
mony was  insufficient  to  justify  a  finding  that  the  animal 
was  warranted;  (2)  that  the  proof  does  not  correspond  with 
the  allegations  of  the  answer  setting  up  the  warranty;  (3) 
that  the  answer  does  not  allege,  nor  do  the  instructions 
require,  that  defendant  prove  that  the  statements  made  by 
plaintiff  were  with  intent  on  the  part  of  the  seller  that  they 
should  be  treated  as  a  warranty .  and  be  acted  upon  by  the 
buyer. 

We  think  the  testimony  sufficient  to  show  a  warranty  of 
the  quality  of  the  animal,  and  that  there  is  no  material  de- 
parture in  the  proofs  from  the  allegations  of  the  answer 
2.  SALBii:  warran-  V^^^^^fS  t^c  warranty.    Defendant  was  not 
fw'hriS^^^^  required  to  prove  the  exact  language,  and  all 
viuriaiice.'  that  he  need  show  was  that  it  was  in  substance 

the  same  as  the  language  charged.    It  is  true  that  the  answer 
does  not  charge  an  intent  on  the  part  of  the  plaintiff  that  his 
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statements  should  be  taken  as  a  warranty ;  but,  as  this  answer 
pleads  an  express  warranty  in  parol,  it  was 

8.  Salmb:  warran- 

«"re«r^rai°'  not  necessary  to  allege  such  intent.  Hughes 
^EfnC^  ^®"  V.  Funston,  23  Iowa  257;  Powell  v.  Chittick, 
lSS^witer-«  89  Iowa  513.  Defendant  did  allege  that  he 
'^^^nt  relied  upon  the  warranty  in  making  the  pur- 

chase, and  the  answer  was  not  vulnerable  to  a  demurrer. 
Ellis  V.  Barkley,  160  Iowa  658 ;  Zimmerman  v.  Brannan,  103 
Iowa  144;  Latham  v.  Shipley,  86  Iowa  543;  Tewkesbury  v. 
Bennett,  31  Iowa  83.  The  question  of  the  seller's  intent  was 
submitted  by  the  court  to  the  jury  and  proper  differentiation 
made  between  a  warranty  and  mere  dealers'  talk,  and  plain- 
tiff has  no  reason  to  complain  thereof.  We  find  no  error  in 
the  instructions. 

III.  Certain  rulings  on  testimony  are  complained  of. 
They  are  manifestly  right  and,  as  they  involve  no  new  ques- 
tions, we  need  not  further  consider  them. 

IV.  As  already  intimated,  there  was  no  defect  in  plead- 
ings; hence  plaintiff's  motion  in  arrest  of  judgment  is  without 
merit  Plaintiff  assumes  that  defendant  was  required  to  prove 
4.  SALB8:  warran-  ^*^^    *"^^   every    allegation    and    statement 

fo?i>i!3Si'f*'"'  alleged  by  him  to  have  constituted  the  war- 

viSancl*  ranty;  but  this  is  not  true.     He  need  only 

prove  enough  thereof  to  constitute  a  warranty,  and  failure  to 

prove  all  he  alleged  in  this  connection  does  not  constitute  a 

variance. 

Appellant's  contention  that  all  the  record  discloses  is 
simply  dealers'  talk,  which  could  not  in  law  amount  to  a  warr 
ranty,  is  manifestly  unsound.  Whether  or  not  there  was  a 
warranty  was  properly  submitted  to  a  jury,  and  plaintiff 
must  be  content  with  its  verdict. 

What  we  have  already  said  disposes  of  every  proposition 
relied  upon  and,  as  we  find  no  error,  the  judgment  must  be 
and  it  is — Affirmed, 

Weaver,  Evans  and  Preston,  JJ.,  concur. 
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Edward  Flood  et  al.,  Appellees,  v.  Board  of  Supervisors  et  al., 

Appellants. 

DRAINS:    Assessment  of  Benefits--Appeal— AmpUficatloii  of  Objec- 

1  tions.  Objections  to  an  assessment  of  benefits  may,  on  appeal 
from  the  action  of  the  board  of  supervisors,  be  amplified  or  ren- 
dered more  specific,  as  long  as  no  netv  grounds  of  objections  are 
interposed.  Held,  certain  objections  specified  on  appeal  were  sub- 
stantially the  same  as  the  one  general  ground  presented  to  tb<) 
board  of  supervisors. 

DRAINS:    Assessment  of  Benefits— Appeal — ^Evidence.    Under  objec- 

2  tion  that  an  assessment  of  benefits  was  out  of  proportion  to 
benefits  to  other  lands,  evidence  is  admissible  which  works  a  com- 
parison of  the  lands  of  the  complaining  party  with  other  lands 
within  the  drainage  district.  If  such  disproportion  be  established, 
it  follows  that  the  assessment  is  inequitable  and  unjust  and  should 
be  adjusted  accordingly. 

Appeal  from  Dallas  District  Court. — ^W.  H.  Fahey,  Judge. 

Friday,  December  17,  1915. 

Appeal  from  the  action  of  the  district  court  in  reducing 
drainage  assessments.  The  facts  are  more  fully  stated  in  the 
opinion.    Defendants  appeal. — Affirmed. 

Dingwell  &  Clarke,  for  appellants. 

H.  S,  Dugan  and  D,  H.  Miller,  for  appellees. 

Preston,  J. — This  is  an  appeal  from  the  action  of  the 
district  court  in  fixing  drainage  district  assessments  upon 
appellees'  land.  The  plaintiffs,  appellees,  had  appealed  to  the 
1  Drains-  assess-  district  court  from  the  assessments  fixed  by 
flt8°\pp^ai°®"  the  board  of  supervisors.  The  issues  in  the 
objections.^'*  ^  district  court  were  made  up  by  the  petition 
and  reasons  or  objections  of  the  plaintiflPs,  who  were  appel- 
lants on  the  appeal  from  the  board  of  supervisors,  and  who 
are  appellees  in  this  court.  No  formal  answer  was  filed  in 
the  district  court.    On  the  trial,  the  district  court  reduced  the 
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assessments  returned  by  the  commissioners  and  approved  by 
the  board  of  supervisors  as  follows :  On  one  quarter  section, 
from  $126.40  to  $50.00;  on  another,  from  $79.76  to  $40.00;  on 
another,  from  $101.51  to  $45.00;  and  on  another,  from  $189.60 
to  $125.00.  The  district  court  confirmed  the  assessment 
appealed  from  as  to  plaintiff's  land  in  another  section,  to  wit: 
Section  11.  The  specific  objections  attached  to  the  petition 
and  made  in  the  district  court  are : 

1.  That  said  assessments  for  benefits  to  said  land  of  the 
plaintifb  of  said  district  are  out  of  proportion  to  benefits  to 
other  land  similarly  situated  in  said  district. 

2.  That  said  assessments  are  entirely  beyond  and  in 
excess  of  the  benefits  conferred  upon  plaintiffs'  land. 

3.  That  plaintiflfe'  lands  were  all  tillable  and  all  fairly 
well  drained,  while  other  lands  in  the  said  district  which  were 
lower  and  untillable  were  assessed  lower  than  those  of  the 
plaintiffis. 

4.  That  said  board  of  supervisors  did  not  consider  the 
equitableness  of  the  said  assessments,  but  that  the  same  were 
made  with  a  spirit  of  revenge  by  some  members  of  the  board 
of  supervisors,  upon  the  plaintiffs. 

&  That  one  member  of  the  board  remarked  that  the 
plaintiffs,  being  rich  men,  were  more  than  able  to  stand  their 
share  of  the  assessments. 

6.  That  said  assessments  are  not  equitable  and  were  made 
because  of  the  biased  feeling  of  some  members  of  said  board 
against  these  plaintiffs. 

7.  That  said  assessments  are  in  excess  of  the  benefits  con- 
ferred upon  said  lands  and  are  unreasonable  and  oppressive. 

Wherefore,  plaintiffs  ask  that  assessments  made  on  all 
of  said  forty-acre  tracts  be  reduced  to  such  amounts  as  are 
equitable  and  fair  and  proper  under  all  the  circumstances, 
and  for  such  other  and  further  relief  as  may  be  equitable  in 
th«  premises. 

At  the  opening  of  the  trial,  defendants  moved  the  court 
to  strike  from  the  petition  of  plaintiffs  all  that  part  of  the 
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petition  following  the  word  *' district'*,  set  forth  under  the 
enumerated  headings,  being  reasons  Nos.  2,  3,  4,  5,  6  and  7, 
because  said  reasons  for  the  setting  aside  of  the  assessment 
made  in  the  said  drainage  district  were  not  raised  before  the 
board  of  supervisors  and,  therefore,  cannot  be  considered 
upon  appeal  to  the  district  court.  The  motion  to  strike  was 
sustained  as  to  reasons  4  and  5  and  to  all  that  part  of  reason 
6  following  the  word  "equitable"  in  the  first  line  thereof,  and  • 
was  overruled  in  other  respects. 

The  objections  filed  before  the  board  of  supervisors  by 
plaintiffs  were,  in  substance,  that  their  land  on  Ditch  No.  19 
was  assessed  more  in  proportion  than  other  lands  in  the  dis- 
trict, and  they  asked  a  reduction  of  their  assessment. 

Appellants  contend  that  evidence  was  introduced  along 
lines  other  than  those  covered  by  the  objections  made  before 
the  board  of  supervisors.  They  cite  Chicago,  M,  &  St  P.  R. 
Co.  v.  Monona  County,  144  Iowa  171,  174;  Pafbeldt  v.  Ham- 
ilton County,  144  Iowa  476,  480 ;  Lightner  v.  Boards  145  Iowa 
95,  100 ;  Jenison  v.  Drainage  District  No,  Fourteen,  145  Iowa 
215,  222;  Hampe  v.  Hamilton  County y  146  Iowa  280;  and 
Lightner  v.  Board,  156  Iowa  398,  402,  to  the  point  that  objec- 
tions not  made  before  the  board  of  supervisors  cannot  be  con- 
sidered on  appeal  to  the  district  court,  and  that  the  complain- 
ing party  must  be  limited  to  the  objections  made  before  the 
board  of  supervisors.  Appellants  say  that  their  principal 
contention  in  the  case  is  that  the  court  erred  in  refusing  to 
sustain  appellants'  motion  to  strike  all  but  the  first  objection 
from  the  petition  of  the  plaintiffs,  and  that,  if  the  court  erred 
in  permitting  these  objections  to  stand  upon  *the  trial,  it  was 
error  to  introduce  any  testimony  along  other  lines  than  under 
the  objections  made  before  the  board. 

Appellees  say  that  they  have  no  objections  to  the  cases 
cited  by  appellants,  but  contend  that  the  objections  to  the 
assessment  as  stated  in  the  petition  are  in  reality  no  broader 
than  the  objections  before  the  board  of  supervisors,  and  that 
their  only  purpose  in  stating  them  more  specifically  in  the 
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district  court  was  so  that  they  would  be  clearer  to  the  court. 
It  is  true  that  the  objections  made  by  plaintiffs  before  the 
board  of  supervisors  were  not  as  specific,  perhaps,  as  if  they 
had  been  drawn  by  an  attorney,  but  we  think  those  filed  and 
permitted  by  the  district  court  to  stand  in  the  district  court 
were  simply  amplifications  of  the  objections  made  before  the 
board. 

The  evidence  complained  of  by  appellants  was,  in  its 

nature,  largely  comparing  the  land  of  appellees  with  other 

lands  in  the  district,  and  is  of  a  comparative  nature  and,  we 

think,  was  competent  and  material  under  the 

2.  Drains:  assess-  '^ 

flts^^a^D^-^     objections.     Appellees  were  not  contending 

evidence  fj^^^  ^YieiT  lands  were  not  benefited  to  some 

extent  by  reason  of  the  establishment  of  the  drainage  district, 

but  claimed  that  their  assessments  are  inequitable  and  out  of 

proportion  to  other  assessments  of  lands  in  the  district. 

It  has  been  held,  and  the  drainage  laws  provide,  that  the 
laws  relative  to  drainage  districts  shall  be  liberally  construed. 
The  trial  court  found  that  the  assessments  of  appellees  were 
out  of  proportion,  compared  with  others  in  the  district.  Hence 
the  assessments  were  inequitable,  unjust,  and  the  court  prop- 
erly corrected  the-  same.  We  think  the  board  of  supervisors, 
from  the  objections  filed  before  them,  fairly  understood  what 
was  claimed  by  the  appellees.  We  have  held  that,  if  the  objec- 
tions filed  before  the  board  of  supervisors  fairly  point  out  the 
claim  made,  they  should  be  allowed  to  stand  and  be  heard  on 
appeal.  Lightner  v.  Board,  156  Iowa  398,  402.  And  as  bear- 
ing somewhat  upon  this  point,  see  Mackland  v.  Supervisors,  162 
Iowa  604,  607. 

Our  conclusion  is  that  there  is  no  error,  and  that  the 
action  and  judgment  of  the  district  court  ought  to  be  and  it 
is — Affirmed, 

Deemee,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 
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In  re  Estate  of  Mary  Clary,  Deceased. 

Emma  Clary  McCoy  et  al.,  Appellants,  v.  Tim  Clary  et  al., 

Appellees. 

DEEDS:  Salisaqnently  Acqiiired  Interest— Imiremsnt.  Where  a  deed 
purports  to  convey  a  greater  interest  than  the  grantor  was  at  the 
time  possessed  of,  any  after-acquired  interest  of  such  grantor,  to 
the  extent  of  that  which  the  deed  purports  to  convey,  inures  to  the 
benefit  of  the  grantee.     (Sec.  2915,  Code,  1897.) 

PRINCIPLE  APPLIED:  A  mother  executed  a  warranty  deed, 
but  did  not  deliver  it  to  grantee  (her  daughter),  placing  the  same 
in  escrow,  with  direction  to  deliver  to  the  daughter  after  the 
mother's  death.  This  deed  reserved  in  the  mother  the  possession, 
rents  and  profits  during  the  mother's  lifetime.  Some  two  weeks 
later,  the  mother  executed  and  delivered  to  the  daughter  a  war- 
ranty deed  to  the  same  property.  Nine  months  later,  the  daughter 
executed  and  delivered  to  the  mother  a  warranty  deed  to  the  same 
property,  ioithoui  reservation.  In  this  condition  of  the  title,  the 
mother  subsequently  died.  Thereupon,  the  first  deed  was  taken  out 
of  escrow  and  delivered  to  the  daughter.  Held,  if  it  be  assumed 
that  the  daughter  did  take  any  right  or  title  by  the  delivery  of  the 
escrow  deed,  such  right  and  title  inured  to  the  benefit  of  the 
mother  under  the  deed  from  the  daughter  to  the  mother. 

Appeal  from  Bremer  District  Court. — M.  F.  Edwards,  Judge. 

Friday,  December  17,  1915. 

This  is  an  appeal  from  an  order  of  the  district  court, 
directing  a  sale  of  certain  real  estate  alleged  to  have  been  a 
part  of  the  estate  of  Mary  Clary,  deceased,  to  pay  legacies. 
The  appellant,  Emma  Clary  McCoy,  who  is  a  daughter  of 
said  Mary  Clary,  deceased,  claimed  to  be  the  owner  of  the 
real  estate  in  dispute,  under  a  deed  executed  by  Mary  Clary 
and  placed  in  escrow  until  the  death  of  said  Mary,  and  at  her 
death  delivered  to  said  Emma  Clary  McCoy.  But  the  McCoys, 
during  the  lifetime  of  said  Mary  Clary,  deeded  the  property 
back  to  her.    The  trial  court  held  that  the  property  belonged 
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to  the  deceased  and  was  a  part  of  her  estate,  and  ordered  it 
sold  to  pay  legacies.    The  McCoys  appeal. — Affirmed. 

J,  Y.  Hazlett  and  Dawson  &  Wehrmacher,  for  appellants. 

Soger  &  Sweet  and  M,  M.  Kingsley,  for  appellees. 

Pbeston,  J. — The  property  in  dispute  is  described  as  Lot 

4,  Block  21,  Cretzmeyer's  Addition  to  the  city  of  Waverly, 

Iowa,  and  it  is  undisputed  that  at  one  time  the  title  was  in 

^         the  deceased,  Mary  Clary,  but  deeds  were 

Deeds  :  subse-  »  .^  .^  7 

qSSSd^interest:  ^^^^^^^^^  ^7  ^^r  and  then  back  to  her,  which 
inurement  ^ju  |^  referred  to  later.    Mary  Clary  died  in 

April,  1909,  testate.  Her  will  was  duly  admitted  to  probate. 
In  it,  she  bequeathed  certain  sums  to  her  children.  It  also 
provided  that,  if  there  was  not  a  sufficient  amount  of  personal 
property  to  pay  the  legacies,  the  real  estate  of  which  she 
might  die  seized  should  be  sold  and  the  legacies  paid,  and 
the  legacies  were  made  a  charge  upon  any  real  estate  of  which 
she  might  die  seized.  It  is  admitted  that  the  other  property  was 
not  sufficient  to  pay  the  legacies,  and  it  is  admitted  that  the 
will  disposed  of  all  the  property.  The  executor,  Tim  Clary, 
made  an  application  to  sell  the  property  in  question,  and  the 
other  heirs,  except  appellants,  joined  him  in  the  application. 
There  is  but  little,  if  any,  dispute  in  the  facts.  The 
record  shows  that,  on  February  9,  1907,  Mary  Clary  executed 
a  warranty  deed,  whereby  she  conveyed  the  real  estate  in 
question  to  Emma  Clary  McCoy;  that  said  deed  was  left  in 
escrow  with  one  Hazlett,  to  be  delivered  by  him  after  the 
death  of  Mary  Clary,  and  the  same  was  delivered  to  said 
Emma  after  the  death  of  the  grantor,  and  was  filed  for  record 
April  22, 1909 ;  that  this  deed  contained  a  clause  whereby  the 
grantor  reserved  unto  herself  the  possession,  use,  rents  and 
profits  of  the  above  described  real  estate  during  the  term  of 
her  natural  life.  On  February  26, 1907,  Mary  Clary  executed 
and  delivered  a  warranty  deed  to  Emma  Clary  McCoy  and 
her  husband  for  the  same  real  estate,  and  the  same  was 
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recorded  May  8,  1907,  and  was  so  executed,  delivered  and 
recorded  during  the  lifetime  of  Mary  Clary.  On  November 
25, 1907,  Emma  Clary  McCoy  and  M.  J.  McCoy,  her  husband, 
executed  and  delivered  a  warranty  deed  to  Mary  Clary,  with- 
out reservations,  of  the  above  described  premises,  which  was 
duly  filed  on  November  29,  1907,  and  in  the  lifetime  of  said 
Mary  Clary.  There  is  some  confusion  in  the  abstract  and 
additional  abstract  in  regard  to  the  contents  of  some  of  these 
deeds ;  but,  as  we  understand  the  record,  they  are  as  we  have 
stated.  If  there  is  any  difference  between  the  abstracts  and 
the  statement  we  have  made  of  them,  it  is  not  material. 

The  transactions  in  connection  with  the  aforesaid  three 
deeds  were  between  the  same  parties,  to  wit,  Mary  Clary, 
Emma  Clary  McCoy  and  M.  J.  McCoy.  It  appears,  then, 
that  the  record  title,  at  least,  to  the  property  in  question  was 
in  Mary  Clary,  at  the  time  of  her  decease,  by  reason  of  the 
deed  executed  November  25,  1907,  which  had  been  duly  deliv- 
ered and  recorded,  as  before  stated. 

Some  of  the  errors  relate  to  the  action  of  the  trial  court 
in  rulings  on  evidence.  The  evidence  was  admitted,  but  the 
court,  in  ruling,  stated  that,  in  his  opinion,  it  was  admissible 
for  certain  purposes  only.  The  trial  was  to  the  court,  without 
a  jury,  and  it  is  doubtful  whether,  under  this  record,  any 
question  is  presented  for  review.  But  in  any  event,  we  think 
that,  under  the  record,  this  would  not  change  the  result. 

It  is  conceded  by  both  sides  that  the  real  question  in  the 
case  is  as  to  who  has  the  title  to  the  land  in  question  on  the 
state  of  facts  stated,  and  whether  the  recording  of  the  escrow 
deed  after  the  death  of  Mary  Clary  operates  to  destroy  the 
effect  of  a  warranty  deed  executed  at  a  later  date  from  Mary 
Clary  to  appellants,  and  a  warranty  deed  of  a  still  later  date 
from  appellants  to  Mary  Clary,  the  deed  from  appellants  to 
testatrix  being  the  last  instrument  executed  by  the  parties. 
No  cases  are  cited  by  appellants  which  are  directly  in  point 
under  such  a  state  of  facts  as  here  set  out.  They  cite  cases 
to  the  general  proposition  that  a  deed  may  be  deposited  with 
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a  third  party,  to  be  delivered  to  the  g^'ai^tee  after  the  death 
of  the  grantor,  and  the  presumptions  in  reference  thereto. 
These  cases  state  the  rule,  where  there  is  no  deed  back  by  the 
grantees  in  the  escrow  deed  to  the  original  grantor  during  the 
lifetime  of  such  original  grantor,  and  before  the  delivery  to 
the  grantee  of  the  escrow  deed. 

As  stated,  counsel  for  appellants  cite  authorities  on  the 
abstract  proposition  that  a  deed  may  be  deposited  to  be  deliv- 
ered and  take  effect  after  the  death  of  the  grantor,  but  why 
or  how  this  question  is  material  in  the  face  of  the  later  deeds 
is  not  discussed  by  them.  And  no  reason  is  given  why  Emma 
Clary  McCoy  and  her  husband  could  not  validly  deed  the 
property  back  to  her  mother,  as  she  did  on  November  25, 
1907.  Taking  their  own  view  of  it,  any  interest  that  Emma 
McCoy  might  have  had  in  the  land  would  have  inured  to  her 
grantee,  by  virtue  of  the  warranty  deed  of  November  25, 1907, 
under  the  provisions  of  Section  2915,  Code,  1897.  This  was 
the  holding  of  the  trial  court,  and  we  think  correctly  so. 

The  trial  court,  therefore,  properly  ordered  the  property 
sold,  as  a  part  of  the  estate  of  Mary  Clary,  and  its  judgment 
is,  therefore, — Affirmed. 

Debmer,  C.  J.,  Weavbb  and  Evans,  JJ.,  concur. 


Joseph  Michalek,  Appellee,  v.  Cedar  Rapids  &  Iowa  Crrv 
Railway  &  Light  Company,  Appellant. 

MANDAMX7S:  Wben  Wilt  Iiie»— Bailioad  Crossing— RefosaiL  to  Oon- 
1  stmct—Ooncazrent  Jtirlsdlctlon  of  Railway  OommiBBi/tm.  The 
jurisdiction  of  the  oourt  to  entertain  mandamus  to  compel  a  rail- 
way company  to  construct  underground  or  grade  crossings,  as 
.  provided  by  Chap.  163,  Acts  35th  G.  A  (Sec.  2022,  Sup.  Code/ 
1913),  is  neither  more  nor  less  than  it  was  under  Sec.  2022,  Sup. 
Code,  1907,  said  Chap.  163  being  simply  a  repeal  of  said  Sec.  2022 
and  its  literal  re-enactment,  toiih  additions  which  neither  qualify 
nor  diminish  the  older  statute.  The  permissive  right,  granted  in 
said   Chap.    163,   to   resort   to   the   Railway    Commission    for   the 
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enforcement  of  the  rights  therein  granted,  is  not  inconsistent  with 
«,    the  continued  right  of  the  court  to  enforce  such  rights. 

BAILBOADS:      Pzlyate    OrossingB — ^Undeicrossiiig— -Excessive  OoBt, 

2  The  fact  that  the  cost  of  an  underffround  crossing  will  exceed  the 
value  of  the  naked  tract  of  land  from  which  access  is  desired,  will 
not,  of  itself,  defeat  the  landowner's  right  to  such  a  crossing  when 
a  grade  crossing  is  impracticable.  Evidence  reviewed,  and  held, 
an  undercrossing  was  properly  ordered. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

Friday,  December  17,  1915. 

Mandamus  proceeding  whereby  the  plaintiff  seeks  to 
compel  the  defendant  railway  company  to  provide  him  with 
an  adequate  private  crossing.  There  was  a  decree  for  the 
plaintiff,  and  the  defendant  appeals. — Affirmed. 

John  A.  Reed  and  Barnes  (&  Chamberlain,  for  appellant. 

C.  E.  Wheeler  and  E.  C.  Preston,  for  appellee. 

Evans,  J. — The  plaintiff  is  the  owner  of  land  on  both 
sides  of  the  defendant's  railway.  His  farm  consists  of  167 
acres.  The  railway  of  the  defendant  company  traverses  the 
same  so  as  to  leave  on  one  side  a  triangular  tract  comprising 
about  8  acres,  and  on  the  other  side,  the  remainder  of  the 
farm.  The  defendant's  railway  is  an  electric  interurban 
road.  The  plaintiff  demands  an  underground  crossing  at  a 
designated  point.  He  made  his  request  of  the  defendant  while 
the  railway  was  in  course  of  construction.  The  following 
diagram  will  be  an  aid  to  an  understanding  of  the  discussion : 
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The  diagram  here  shown  comprises  the  8-acre  tract 
already  referred  to.  The  hase  of  this  triangle  is  about  1,800 
feet,  the  perpendicular  about  560  feet,  and  the  hypotenuse 
about  1,900  feet.  The  base  is  a  part  of  the  south  line  of  plain- 
tiff's  farm  and  abuts  upon'  an  east  and  west  highway.  (This 
highway,  however,  runs  in  a  slightly  diagonal  direction,  of 
which  we  need  take  no  account  for  the  purpose  of  this  dis- 
cussion.) The  hypotenuse  is  the  line  of  defendant's  railway. 
It  cuts  off  the  triangle  from  the  southwest  part  of  plaintiff's 
farm.  The  main  buildings  upon  plaintiff's  farm,  at  the 
time  of  the  appropriation  of  the  right  of  way,  were 
those  located  near  the  southeast  corner  thereof,  and  some 
distance  east  of  the  intersection  of  railway  and  highway, 
shown  in  the  above  diagram.  At  such  time,  however,  plaintiff 
was  contemplating  the  erection  of  another  set  of  buildings 
upon  that  part  of  his  farm  included  within  the  triangular 
tract.  The  reason  for  this  was  that  he  had  entered  into  an 
arrangement  with  his  son  for  tte  operation  of  his  farm, 
whereby  the  son  was  to  occupy  the  original  buildings  and 
whereby  he  himself  was  to  build  a  new  set  of  buildings  for 
his  own  occupation.  In  pursuance  of  such  plan,  the  plaintiff 
erected  a  house,  and,  at  the  time  of  the  trial  below,  was  mak- 
ing preparations  to  erect  a  barn  upon  such  tract.  The  plan 
between  the  father  and  son  also  contemplated,  after  1914,  a 
division  of  the  farm  into  approximately  equal  parts  and  the 
use  of  the  eastern  part  by  the  son,  and  of  the  western  part 
by  the  father.  The  location  of  the  house  and  the  proposed 
location  of  the  barn  are  shown  upon  the  above  diagram.  The 
place  of  the  requested  crossing  is  also  shown,  therein.  Prior 
to  plaintiff's  demand,  the  defendant  company  had  already 
improvised  a  crossing,  which  did  ijot,  however,  comply  with 
the  requirements  of  the  statute. 

The  real  controversy  between  the  parties  is  whether  the 
plaintiff  is  entitled  to  an  onler  in  this  action  for  an  under- 
ground  crossing.     The  defendant  is  willing  to  furnish  to  him 
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either  one  or  two  grade  crossings,  at  any  point  where  it 

1.  mandamub:        ^®  practicable  to  construct  the  same.     The 

Sfroa!d''crJM?'  defendant  also  contends  that  there  are  points 

construct:  con-   at  which  such  Construction  is  practicable.    On 

current  Juris-       ^-         .,        ,         ..,         ,..^  ,, 

dicuon  of  the  other  hand,  the  plaintiff  contends  that,  by 

railway  »  x-  9     j 

commission.  reason  of  the  high  grade  of  the  railway,  an 
adequate  grade  crossing  is  not  practicable  at  any  point  within 
the  boundaries  of  the  plaintiff's  land,  and  for  that  reason  he 
demands  an  underground  crossing. 

At  the  threshold  of  the  controversy,  we  are  confronted 
with  a  new  statute,  being  Chapter  163,  Acts  35th  G.  A.  Such 
act  repealed  Section  2022,  Code  Sup.,  1907,  and  in  lieu  thereof 
enacted  the  following : 

[**When  any  person  owns  land  on  both  sides  of  any  rail- 
way], or  when  the  railway  runs  parallel  with  the  public  high* 
way,  thereby  severing  the  farm  from  the  public  highway,  [the 
corporation  owning  the  same  shall,  when  requested  to  do  so, 
make  and  keep  in  good  repair  a  sufScient  causeway  or  other 
adequate  means  of  crossing  the  same  and  one  cattle  guard  on 
each  side  thereof  connected  by  cross  fences  to  the  right  of  way 
fence  on  each  side  of  the  right  of  way  at  such  reasonable  place 
as  may  be  designated  by  the  owner.]  If  such  person  desires 
more  than  one  crossing  or  desires  an  overhead  or  underground 
crossing  over  or  under  said  railway,  he  shall  serve  or  cause  to 
be  served  a  notice  in  writing  upon  such  railway  company 
setting  forth  his  demand,  with  a  plat  of  the  land  showing 
the*  place  and  manner  of  the  desired  crossing  or  crossing. 
If  such  railway  company,  within  thirty  days  after  having^ 
been  served  with  such  notice,  has  failed  and  refused  to  con- 
struct such  crossing  or  crossings,  jsuch  person  may  apply  to 
the  board  of  railroad  commissioners  of  this  state  which^ahall- 
have  full  authority  to  determine  all  questions  growing  out  of 
such  demand,  and  upon  hearing,  after  due  notice,  make  such 
order  as  it  may  deem  just  and  equitable.'' 

It  is  the  contention  of  the  defendant  that  the  effect  of 
this  enactment  is  to  confer  upon  the  railroad  commissioners 
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exclusive  jurisdiction  over  the  question  of  underground  cross- 
ings, and  that  the  court,  therefore,  has  no  jurisdiction  to 
decree  an  underground  crossing.  It  will  be  noted  that  the  first 
part  of  the  enactment  above  quoted,  which,  for  convenience, 
we  have  indicated  in  brackets,  is  an  exact  reproduction  of 
Code  Section  2022  as  amended  by  the  32d  G.  A.  and  as  it 
appeared  in  the  Code  Supplement  of  1907,  Under  such  Sec- 
tion  2022,  we  have  previously  held  that  its  provisions  were 
enforceable  by  a  mandamus  proceeding  in  court,  notwith- 
standing that,  subsequently  to  its  enactment,  a  concurrent  jur- 
isdiction had  been  conferred  by  statute  upon  the  railroad  com- 
missioners. Stoinney  v.  Chicago,  B.  L  &  P,  R.  Co.,  123  Iowa 
219;  State  v.  Mason  City  &  Ft.  D.  B.  Co.,  85  Iowa  516;  Herr- 
strom  V.  Newton  &  N.  W.  R.  Co.,  129  Iowa  507 ;  Mattice  v. 
Chicago,  O.  W.  B.  Co.,  130  Iowa  749. 

The  point  now  made  by  the  defendant  is  that,  inasmuch 
as  the  previous  statute  was  repealed  and  the  statutory  right 
to  a  crossing  is  enacted  in  a  new  form  and  such  new  enact- 
ment provides  its  own  remedy,  such  remedy  is  necessarily 
exclusive. 

It  is  doubtless  true,  as  a  general  proposition,  that,  where 
a  new  right  is  created  by  statute  and  a  remedy  is  provided 
by  the  same  statute  for  its  enforcement,  such  remedy  will 
ordinarily  be  deemed  exclusive.  This  rule,  however,  does  not 
support  the  argument  for  defendant.  The  new  enactment 
does  not  purport  to  abridge  any  right  of  the  plaintiff  which  he 
had  under  the  previous  statute.  As  already  indicated,  the 
previous  statute  is  literally  re-enacted.  The  re-enacting  pro- 
vision is  in  no  manner  qualified  or  diminished  by  what  fol- 
lows. Under  the  previous  statute  as  re-enacted,  a  plaintiff 
in  such  case  has  an  absolute  statutory  right  to  one  adequate 
crossing.  In  our  construction  of  the  statute  heretofore,  we 
have  held  that  such  adequate  crossing  ordinarily  means  a 
grade  crossing.  We  have  held  also  that,  where  an  adequate 
grade  crossing  was  practicable,  the  plaintiff  was  not  entitled 
to  an  imderground  crossing,  although  an  underground  cross- 
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ing  might  be,  as  it  usually  is,  of  much  greater  convenience  and 
advantage  to  the  plaintiff. 

The  additional  provisions  of  the  new  enactment  purport 
to  go  no  further  than  to  confer  upon  the  railroad  commis- 
sioners a  certain  power  of  discretion  to  make  orders  for  more 
than  one  grade  crossing  or  for  an  overhead  or  an  underground 
crossing  if  they  shall  find  the  demands  therefor  to  be  '*  just 
an^  reasonable".  For  the  purpose  of  the  argument  only,  it 
may  be  conceded  £hat  such  discretion  is  not  conferred  upon 
the  court.  It  does  not  follow  that  the  powers  heretofore  exer- 
cised by  the  court  in  the  enforcement  of  the  provisions  of  Code 
Section  2022  have  been  in  any  manner  curtailed. 

We  hold,  therefore,  that  the  power  of  the  court  to  enforce 

the  provisions  of  Section  2022,  as  re-enacted  by  the  35th  G.  A., 

is  neither  more  nor  less  than  it  was  prior  to  such  re-enact- 

_   ment.    The  question,  then,  is  resolved  to  this : 
2.  Railroads:  prl-  ^ 

under^CTOMiiS'  "'■^  ^^  adequate  grade  crossing  practicable 
excesaive  oo«t'  within  the  boundaries  of  plaintiff's  farm?  If 
yea,  then  plaintiff  is  not  entitled  to  an  underground  crossing. 
If  nay,  then  he  is  entitled  to  such  underground  crossing  of 
necessity  and  not  of  discretion.  Such  was  our  holding  in  the 
Swinney  case,  supra. 

Turning  to  the  facts,  the  topography  of  the.  triangular 
tract  is  level  and  somewhat  low.  Its  highest  elevation  is  at 
its  eastern  point.  From  such  point,  the  land  becomes'  lower 
toward  the  west  and  continues  to  lose  elevation  up  to  a  Ishort 
distance  east  of  the  west  end,  where  a  slight  rise  occurs.  The 
plaintiff's  house  is  located  a  little  more  than  600  feet  from 
the  eastern  point.  Fronting  the  road,  it  extends  to  the  rear  to 
within  25  or  30  feet  of  the  right  of  way.  Two  hundred  and 
twenty-five  feet  farther  west  is  the  proposed  location  of  the 
bam.  The  point  selected  by  the  plaintiff  for  a  crossing  is 
opposite  this  location.  At  this  point,  the  railway  is  con- 
structed upon  a  grade  which  is  9  feet  plus  on  one  side  and  12 
feet  plus  on  the  other  side,  above  the  natural  surface  of  the 
ground.    This  grade  extends  at  a  var3ring  elevation  from  the 


Digitized  by  LjOOQ IC 


Dec  1915]  MiCHALEK  v.  Light  Co.  237 

surface  of  the  ground  for  the  full  length  of  the  railway 
through  plaintiff's  land,  except  that  it  comes  to  the  natural 
surface  at  the  eastern  point  of  the  triangle,  and  except  that 
the  height  of  the  grade  is  considerably  reduced  at  plaintiff's 
west  line.  The  place  at  which  the  defendant  had  begun  the 
construction  of  a  crossing  is  at  this  eastern  point.  The  open- 
ing into  such  crossing  is  from  the  highway.  A  crossing  at  this 
place  gives  to  the  plaintiff  practically  no  additional  conveni- 
ence over  and  above  what  the  public  highway  crossing  would 
give  him.  It  is  contended  by  defendant  that  a  practicable 
grade  crossing  could  be  constructed  225  feet  west  of  such 
point,  and  that  another  could  be  constructed  within  100  feet 
of  the  west  line  of  plaintiff.  Manifestly,  such  locations  are 
very  inconvenient  to  the  plaintiff,  as  compared  with  a  location 
near  his  house  or  bam.  The  trial  court  evidently  found  that 
a  grade  crossing  was  not  practicable  at  either  place.  After 
a  careful  consideration  of  the  evidence  in  the  record,  we  are 
disposed  to  the  same  conclusion.  The  defendant  does  not 
claim  that  it  would  be  practicable  to  build  a  grade  crossing 
over  the  higher  parts  of  the  embankment.  The  really  meri- 
torious defensive  claim  of  the  defendant  is  the  excessive  cost 
of  building  the  underground  crossing.  Its  cost  to  the  railroad 
company  will  be  greater  than  the  value  of  the  8-acre  tract 
without  improvements.  It  must  be  borne  in  mind,  however, 
that  the  value  of  the  80  acres  on  the  other  side  of  the  right 
of  way  must  be  also  considered  in  this  connection.  The  cost 
of  construction  of  such  underground  crossing  will  now  be 
several  hundred  dollars  greater  than  it  would  have  been  if  it 
had  been  constructed  while  the  railway  was  in  the  process 
of  being  constructed  and  graded.  But  the  plaintiff  was 
prompt  in  making  his  demands  in  time  for  that  consideration. 
The  defendant  wholly  ignored  it.  It  is  not  entitled  to  con- 
sideration, therefore,  so  far  as  such  increase  in  cost  is  con- 
cerned. The  claim  of  expense  of  such  a  crossing  is  a  matter 
which  is  entitled  to  grave  consideration.  Of  itself,  however, 
it  is  not  suf&cient^to  justify  a  refusal  to  the  plaintiff,  if  a 


Digitized  by  LjOOQ IC 


238  Snydbb  v.  Snydbb.  [173  Iowa 

grade  crossing  be  found  to  be  impracticable.  On  the  other 
hand,  the  mere  fact  that  an  underground  crossing  is  more 
advantageous  to  the  plaintiff  than  a  grade  crossing  is  not 
sufficient  to  sustain  the  plaintiff's  request  in  that  regard. 

Upon  the  whole  record,  we  think  that  the  trial  court  was 
justified  in  its  conclusions,  and  that  the  underground  cross- 
ing was  properly  awarded  of  necessity,  because  it  was  imprac- 
ticable to  present  an  adequate  grade  crossing  at  any  point 
within  the  limits  of  plaintiff's  land.  The  order  is,  therefore, — 
Affirmed. 

DEEMiSB,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Hannah  Snyder,  Appellee,  v.  B.  H.  Snyder,  Appellant. 

DEEDS:    Action  to  Set  Aside — ^Fiaud — ^Undne  Inftnence — ^Evidence — 

1  Sufficiency.  Evidence  reviewed,  in  an  action  to  set  aside  a  deed 
executed  in  consideration  of  grantee's  promise  to  render  life  sup- 
port to  the  aged  grantor,  and  held  insufficient  to  show  the  alleged 
fraud  and  undue  influence. 

UMTTATlOlSf  OF  ACTIONS:     Fiand— Undue  *  Influence— Action  to 

2  Set  Aside  Deed.  An  action  to  set  aside  a  deed  on  the  ground  of 
fraud  and  undue  influence  is  barred  when  commenced  in  Septem- 
ber, 1913,  the  deed  having  been  executed  in  January,  1901. 

Appeal  from  Jones  District  Court, — P.  0.  Ellison,  Judge. 

Friday,  December  17,  1915. 

Suit  in  equity  to  set  aside  a  conveyance  of  land  as  having 
been  obtained  by  defendant  from  the  plaintiff  through  fraud 
and  undue  influence.  Trial  being  had,  there  was  a  decree  dis- 
missing the  petition,  and  the  plaintiff  has  appealed. — Affirmed. 

Clifford  S.  Paul,  for  appellant. 

J.  8.  Welch  and  J.  J.  Locker,  for  appellee. 

Evans,  J. — The  conveyance  in  question  was  executed  in 
Janu££ry,  1901.    It  was  executed  by  the  plaintiff  and  her  hus- 
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band  as  grantors,  to  the  defendant  as  grantee.    The  consider- 
ation for  such  conveyance  was  a  contract  for 

1.  Debds:  action  «  ,      ,  ,.,.«, 

f?aud-^ndue  *  ®  Support  of  Doth  grautors  during  life  by 
dScl^'^I^iffl^'  t^^  defendant,  and  for  the  payment  of  $50 
*^^*^"^y-  annually  to  the  plaintiff.    The  allegations  of 

the  petition  are  that,  at  the  time  of  such  conveyance,  the 
plaintiff  was  66  years  of  age  and  in  feeble  health  and  broken 
in  mind  and  body  and  unable  to  comprehend  her  rights ;  and 
that  the  defendant  sustained  a  fiduciary  relation  to  her ;  and 
that  the  contract  was  inequitable  to  her,  and  that  it  was 
obtained  from  her  by  the  undue  influence  of  the  defendant  and 
his  father,  the  latter  being  the  husband  of  plaintiff ;  and  that 
such  conduct  was  a  fraud  upon  the  plaintiff,  both  actual  and 
constructive.  The  petition  discloses,  also,  that,  a  controversy 
having  arisen  between  the  parties  hereto  over  said  convey- 
ance, they  entered  into  a  later  contract  in  settlement  of  such 
controversy,  whereby  the  defendant  surrendered  the  posses- 
sion of  the  property  to  the  plaintiff  and  executed  to  her  a  life 
lease  therefor,  retaining  to  himself  the  fee  title  to  the  land. 
The  prayer  of  the  petition  is  that  the  original  conveyance  be 
set  aside,  and  likewise  the  contract  for  support,  and  likewise 
the  contract  of  settlement,  and  that  plaintiff  be  decreed  to 
be  the  absolute  owner  in  fee  simple  of  the  land  involved,  and 
that  her  title  be  quieted  in  her.  The  defendant  answered  the 
petition  with  a  general  denial  and  a  plea  of  the  statute  of  limi- 
tations and  laches.  Many  of  the  salient  facts  in  the  case  are 
undisputed.  The  land  in  question  consisted  of  a  farm  of  140 
acres,  which  had  been  owned  by  the  plaintiff  for  many  years. 
At  the  time  of  the  conveyance,  it  was  of  the  value  of  about 
$40  per  acre.  In  1893,  the  plaintiff,  at  the  age  of  58  years, 
was  married  to  Robert  Snyder,  a  widower.  The  defendant, 
R.  H.  Snyder,  known  in  this  record  as.  Harvey  Snyder,  was 
an  adult  son  of  Robert  Snyder.  After  the  marriage,  the 
plaintiff  and  her  husband  lived  upon  the  farm  for  several 
years,  farming  it  a  part  of  the  time  and  renting  it  a  part  of 
the  time.    In  January,  1901,  the  arrangement  now  complained 
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of  was  entered  intx)  with  the  defendant,  Harvey  Snyder.  He 
was  then  contemplating  marriage,  and  was  married,  a  few 
days  later,  to  a  young  lady  known  to  both  the  grantors.  He 
and  his  wife  thereupon  moved  into  the  home  with  the  grantors 
upon  the  land  in  question,  and  there  continued  for  four  years. 
In  the  last  two  years  of  that  time,  considerable  friction 
developed,  more  particularly  between  the  plaintiff  and  the 
defendant's  wife.  Thereupon,  the  plaintiff  informed  the 
defendant  that  she  proposed  to  reclaim  the  land  and  to  repudi- 
ate the  former  agreements,  and  she  employed  an  attorney  to 
that  end.  Negotiations  for  an  adjustment  between  them  were 
pending  from  September  24,  1904,  until  February  25,  1905. 
On  this  latter  date,  a  new  contract  was  entered  into  in  set- 
tlement of  their  controversy,  whereby  the  defendant  sur- 
rendered his  possession  of  the  land  and  executed  to  the  plain- 
tiff a  life  lease  of  the  land,  and  whereby,  also,  he  became 
absolved  from  the  obligation  of  support  and  the  payment  of 
$50  annuity.  At  the  time  that  the  defendant  surrendered  the 
possession  to  the  plaintiff,  the  plaintiff's  husband  left  her  and 
made  his  home  with  the  defendant,  for  a  period  of  five  years 
thereafter.    Nor  has  he  ever  returned  to  the  plaintiff. 

We  have  read  the  evidence  with  much  care.  We  think  it 
fails  to  show  either  actual  or  constructive  fraud.  The  original 
contract  between  the  parties  was  not  unreasonable  or 
inequitable.  The  rental  value  of  the  land  was  not  large.  The 
grantors  had  reached  an  age  when  they  were  not  able  to  farm 
it  themselves.  The  plaintiff  had  no  children  nor  other  near 
relatives  who  had  claims  upon  her  bounty.  The  undertaking 
of  the  defendant  was  a  very  substantial  one,  and  was  by  no 
means  a  slight  consideration  for  the  contract.  The  evidence 
discloses  no  act  on  the  defendant's  part  or  on  the  part  of  his 
father  which  should  be  deemed  as  an  undue  influence  upon 
the  plaintiff  in  obtaining  such  conveyance,  and  there  was  no 
fiduciary  relation  between  him  and  her.  He  was  not  a  member 
of  her  family.  He  had  transacted  no  business  for  her.  She 
had  doubtless  known  him  since  her  marriage.    The  real  griev- 


Digitized  by  LjOOQ IC 


Dec.  1915]  Snyder  v.  Sntdee.  241 

ance  of  plaintiff,  if  any,  was  not  that  any  fraud  entered  into 
the  making  of  the  contract,  but  that  the  provisions  of  the  con- 
tract were  not  faithfully  performed. 

The  evidence  in  the  record  is  directed  very  largely  to  this 
point.  The  plaintiff  testified  to, harsh  language  and  neglect 
by  the  defendant  and  his  wife.  Other  witnesses  on  behalf  of 
plaintiff  who  had  some  opportunity  to  observe  the  relations 
of  the  parties  conceded  frankly  that  they  had  never  seen  any- 
thing in  the  conduct  of  the  defendant  and  his  wife  towards 
the  plaintiff  that  was  not  commendable.  The  plaintiff  herself 
has  some  peculiarities  of  temperament.  Defendant's  wife  con- 
cedes that  there  were  some  warm  debates  between  herself  and 
plaintiff. 

These  were  the  circumstances,  in  a  general  way,  which 
confronted  the  parties  when  the  plaintiff  demanded  a  recon- 
veyance of  the  land  to  her  in  1904,  and  which  resulted  in  the 
compromise  already  referred  to.  The  evidence  will  not  war- 
rant a  finding  of  mental  disability  on  the  part  of  the  plaintiff. 
She  suffered  physically  with  rheumatism  and  headache  and 
toothache  and  such  disabilities  as  are  incident  to  her  time  of 
life.  She  was,  however,  an  intelligent  woman.  She  had  been 
a  postmistress  for  many  years.  She  had  transacted  her  own 
business  affairs  prior  to  her  marriage,  and  was  living  alone 
upon  the  farm  in  question  when  she  was  married.  We  think 
it  clear  that  she  was  not  lacking  in  a  comprehension  of  her 
rights  and  her  interests.  The  evidence  furnishes  no  ground 
to  claim  any  fraud  in  the  contract  of  compromise.  It  is  true 
that  its  net  effect  was  to  leave  the  fee  title  of  the  land  in  the 
defendant,  without  any  corresponding  obligation  to  further 
support  the  plaintiff.  The  plaintiff's  husband,  however,  took 
no  part  in  the  settlement.  The  obligation  of  the  original  con- 
tract to  support  the  husband  was  still  upon  the  defendant  in 
a  legal  sense,  so  far  as  the  husband  was  concerned.  The  plain- 
tiff knew  the  effect  of  her  compromise.  It  was  at  that  time 
a  matter  of  preference  with  her  to  live  alone,  as  she  had  done 
Vol.  173  I  a.— -16 
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in  former  years,  rather  than  to  take  further  support  from  the 
defendant  and  his  wife. 

The  ultimate  relief  sought  in  this  ease  is  not  that  the 
eontraet  of  compromise  be  set  aside,  but  that  the  original 
conveyance  be  set  aside.  To  set  aside  the  contract  of  compro- 
mise alone  would  set  aside  the  plaintiff's  life  lease.  This  is 
not  what  she  desires.  She  asks  to  set  aside  the  contract  of 
compromise  only  so  far  as  it  operates  as  a  bar  to  her  attack 
2.  Limitation  of  ^P^^  *^^  original  transaction.  She  is  oon- 
iS?uTfnflu'2?4\  fronted  with  the  further  difficulty  that  reKef 
aaide"dee(L^  on  the  ground  of  fraud  in  the  original  trans- 
action would  s^em  to  be  barred  by  the  statute  of  limitations. 
This  action  was  brought  in  September,  1913.  Whether  the  bar 
of  the  statute  does  also  run  against  her  as  to  the  contract  of 
compromise,  we  need  not  inquire. 

Upon  the  record  before  us,  we  see  no  fair  escape  from 
the  compromise  contract.  Such  was  the  holding  of  the  trial 
court.  The  decree  entered  below  must,  therefore,  be — Affirmed. 

Debmeb,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  George  Mulhollen  et  al., 
Appellants. 

OBIMINAL  LAW:  Trial-— Codefendaato— Evidence— Admissibility 
Against  One  Only.  Evidenee,  clearly  admissible  against  the 
aeeused  if  on  trial  alone,  is  not  rendered  inadmissible  because  a 
codefendant  is  also  on  trial,  against  whom  the  evidence  is  not 
admissible.  If  the  codefendant  does  not  request  an  admonition 
to  the  jury  that  they  shall  not  consider  the  evidence  as  to  him, 
he  may  not  thereafter  complain. 

WITNESSES:     CroBS-Exainlnation— Permissible  Bedlioct  Examina- 
2    tlon— Correcting  Palse  Impression.     It  is  permissible  for  the 
court   to  permit   a   redirect   examination   to   clear   away  a   false 
impression  left  in  the  trail  of  the  cross-examination. 

PRINCIPLE  APPLIED:     Defendant  was  on  trial  for  keeping 
a  house  of  ill  fame.    A  raid  had  been  made  on  his  house  and  a 
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number  of  men  and  women  there  arrested.  The  state  obtained 
certain  written  statements  from  the  women,  and  later,  on  the  trial 
of  defendant,  used  these  women  as  witnesses  against  defendant. 
On  their  cross-examination,  the  securing  of  the  written  statements 
was  brought  out.  The  apparent  object  was  to  leave  the  implica- 
tion that  the  public  prosecutor  had  entrapped  these  witnesses  into 
signing  false  statements.  Held  permissible  for  the  court  to  permit 
the  prosecutor  to  ask  the  witnesses  if  their  signed  statements  were 
true  and  to  permit  the  witnesses  to  answer  in  the  affirmative. 

CRIMINAL     LAW:       Evidence — Campanlon     Orimee— Intoxicating 

3  Liquors  and  HoDses  of  111  Pame.  In  a  prosecution  for  keeping 
a  house  of  ill  fame,  it  is  proper  to  ^how  that,  in  a  raid  on  defend- 
ants'  premises,  the  officers  found  a  large  quantity  of  intoxicating 
liquors,  especially  when  the  finding  of  such  liquors  was  consistent 
with  defendant's  statement  as  to  his  business. 

GBIMINAL    LAW:      Evidence— Hoose    of    HI    Fttne-— Sepatation. 

4  Whether  a  witness  is  competent  to  testify  to  the  reputation  of 
an  alleged  house  of  ill  fame  when  he  has  heard  of  such  alleged  fact 
from  only  one  person,  quaere;  but  held,  the  discretion  of  the  court 
was  not  abused  in  permitting  such  evidence  in  a  case  where  "the 
evidence  on  behalf  of  the  state  was  overwhelming  and  without  a 
loophole  of  reasonable  doubt  at  any  point". 

CRIMINAL  LAW:    Trial— Misconduct  of  Court — Stating  Opinion  as 

5  to  Quantity  of  Evidence.  A  statement  by  the  court,  in  the  pres- 
ence of  the  jury,  and  during  the  trial  of  a  prosecution  for  keeping 
a  house  of  ill  fame,  that  "Tliere  is  plenty  of  evidence  in  the  case", 
without  indicating  whether  the  court  considered  such  evidence  as 
true,  false,  weighty  or  otherwise,  made  while  reproving  the  county 
attorney  for  improper  argument,  is  not  reversible  error,  even 
though  the  record  shows  that  defendant  introduced  no  evidence,  the 
statement  not  being  objected  to  at  any  time  during  the  trial. 

CRIMINAL  LAW:    Trial— Instructions— Urging  Desirability  of  Ver- 

6  diet.  Instructions  given  as  a  last  resort,  to  prevent  a  disagree- 
ment, impressing  upon  the  jury  the  desirability  of  reaching  an 
agreement  and  urging  the  jurors  to  lay  aside  all  pride  of  opinion 
and  to  give  due  heed  to  the  arguments  of  the  majority,  et  cetera^ 
are  not  in  distinct  favor  with  the  court,  but  will  be  tolerated,  in  a 
criminal  case,  when  the  evidence  of  guilt  is  overwhelming  and 
conclusive. 

Appeal  from  Dubuqtie  District  Court. — J.  W.  Eintzinger, 

Judge. 
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Friday,  December  17,  1915. 

GRiMiNAii  prosecution  whereby  the  defendants  are 
charged  with  keeping  a  house  of  ill  fame  in  the  city  of 
Dubuque.  They  pleaded  not  guilty.  Upon  trial  had,  there 
was  a  verdict  of  guilty  and  judgment  accordingly.  The 
defendants  have  appealed. — Affirmed. 

Jtf.  C  Maihevjs  and  E,  E.  Bowen,  for  appellants. 

Oeorge  Cossan,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Evans,  J. — The  defendants  are  husband  and  wife  and 
residents  of  Dubuque.  They  occupied  and  operated  a  so-called 
rooming  house.  On  May  25,  1914,  an  official  raid  was  made 
upon  the  premises,  resulting  in  the  arrest  of  eight  women  and 
eleven  men,  and  resulting  in  the  charge  against  the  defendants 
which  is  now  prosecuted  herein.  The  men  taken  in  the  raid 
were  allowed  to  escape  incog.  The  women  were  held  as  wit- 
nesses. Six  of  these  women  appeared  as  witnesses,  upon  the 
trial  of  the  case,  and  each  testified  to  her  avocation  as  a  pros- 
titute, and  that  she  conducted  her  avocation  in  the  house 
of  the  defendants  and  divided  with  them  the  proceeds  of  her 
sin.  Several  ofScials  testified  as  witnesses  to  admissions  of 
each  of  the  defendants,  to  the  effect  that  such  was  the  nature 
of  the  business  conducted  in  this  house.  None  of  this  testi- 
mony was  disputed,  nor  was  there  any  testimony  of  any  kind 
offered  on  behalf  of  the  defendants.  The  case  is  submitted 
here  upon  alleged  errors  committed  in  the  trial  below.  No 
direct  error  is  assigned  that  the  verdict  is  not  supported  by 
the  evidence,  but  it  is  urged  strongly  in  argument  that  the 
defendants  are  being  "railroaded  to  the  penitentiary  under 
the  guise  of  justice".  It  is  sufficient  to  say  at  this  point  that 
the  evidence  on  behalf  of  the  State  is  overwhelming,  and 
without  a  loophole  of  reasonable  doubt  at  any  point. 

I.  Complaint  is  first  made  because  of  the  admission  of 
evidence  of  a  certain  written  statement  signed  by  the  defend- 
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ant  Oeorge  MulhoUen.    The  admissions  of  f  aet  contained  in 
such  ^tement  were  such  as  to  show  flruilt  of 

1.  Chiminaliaw:      ,       ,   ^      ,  .    ,  ,  ,       rx,  . 

trial  :cod€f end-  the  defendant  of  the  crime  charged.    Objec- 

antB :  evidence :  "  " 

SSiSt  one^       tion  was  made  by  the  defendants  on  the 
only.  ground  that  it  was  incompetent,  immaterial 

and  irrelevant,  and  that  it  had  not  been  shown  to  have  been 
a  voluntary  statement,  and  that  it  was  contained  upon  several 
sheets  of  paper,  whereas  the  signature  thereto  was  contained 
upon  one  sheet  only.  The  showing  of  the  State  as  to  the  vol- 
untary character  of  the  statement  and  as  to  the  identifica- 
tion thereof  and  as  to  the  signature  of  the  defendant  was 
abundant  to  justify  its  admission.  Nor  was  such  showing 
denied  in  any  manner  at  any  stage  of  the  trial.  It  is  now 
further  argued  that  the  statement  was  inadmissible  as  against 
the  defendant  Freda  MulhoUen.  No  such  objection  was  made 
at  the  time  of  the  offer.  If  it  had  been  made,  it  would  not 
have  been  ground  for  excluding  the  statement.  It  would  have 
been  ground  only  for  admonishing  the  jury  and  confining  such 
evidence  to  the  case  of  defendant  George  MulhoUen  alone.  No 
such  question  was  raised  upon  the  trial,*  and  it  is  not  open  to 
the  defendants  to  raise  it  now.  It  was  also  shown  upon  the 
trial  by  much  undisputed  evidence  that  Uke  admissions  had 
been  made  by  the  defendant  Freda  MulhoUen,  although  not 
in  ¥mting. 

II.    Complaint  is  made  of  certain  redirect  examination 

of  certain  of  the  inmates  of  this  house  who  were  examined  as 

witnesses  for  the  State.    The  complaint  as  made  is  that  the 

State  was  permitted  to  ask  these  witnesses 

**  croaMxwSina-    ^^  ^^^Y  ^^^  signed  a  written  statement,  and  to 

bie^reffrect'ex-  ask  them,  further,  if  such  statement  was  true, 

correctiner  false  to  which  questions  the  witnesses  answered  in 

impression. 

the  affirmative.  The  record  discloses  that 
the  subject  of  the  alleged  written  statements  signed  by  each 
of  these  witnesses  was  developed  in  each  case  by  the  cross- 
examination.  The  only  apparent  object  for  the  line  of  such 
cross-examination  was  the  apparent  implication  that  the  prose- 
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cuting  attorney  had  entrapped  these  witnesses  into  the  making 
of  a  false  statement,  and  that  this  accounted  for  their  present 
testimony.  The  county  attorney  was,  therefore,  permitted  by 
the  court  to  ask  the  witness  whether  such  statement,  referred 
to  in  her  cross-examination,  was  true.  The  statement  itself 
was  not  before  the  court.  We  think  it  was  clearly  within  the 
discretion  of  the  trial  court  to  permit  the  question,  under 
the  circumstances  here  appearing. 

III.    Other  assignments  based  upon  the  admission  of  evi- 
dence were  that  the  chief  of  police  was  permitted  to  testify 
that  he  found  upon  the  defendants'  premises,  at  the  time  of  the 
raid,  a  large  quantity  of  intoxicating  liquor, 
'•  e "dSnc^  ^m."  "^y  60  quart  bottles  of  beer ;  and  that  the  wit- 
Jnto!S!MSrS®*     ness  Smith  was  permitted  to  testify  to  the  rep- 
houses  of  m      utation  of  the  defendants'  place  as  a  house  of 

fame. 

ill  fame,  whereas  he  had  heard  such  alleged 
^  fact  from  only  one  person.  In  each  of  these  cases,  the  objec- 
tion was  made  by  motion  to  strike,  no  objection  having  been 
made  at  the  time  the  evidence  was  offered  and  received. 
Whether  the  form  of  the  question  was  such  in  each  case  that 
no  opportunity  for  objection  was  given  is  not  made  to  appear 
in  the  abstract.  The  written  statement  signed  by  George 
Mulhollen  stated  that  he  sold  beer  at  such  place  at  an  average 
of  twenty  quart  bottles  per  day,  and  at  one  dollar  a  bottle. 
The  finding  of  the  beer  was  consistent  with  this  statement  and 
was  admissible  on  this  ground  alone.  And  if  this  ground  were 
absent,  we  do  not  think  the  evidence  necessarily  objectionable 
as  tending  to  show  the  commission  of  a  separate  crime.  In- 
toxicating liquor  is  the  companion  of  many  crimes,  and  we  see 
no  reason  why  its  presence  and  its  use  may  not  be  shown  as 
one  of  the  incidents  of  an  alleged  crime  under  investigation, 
and  especially  a  crime  of  such  nature  as  the  one  charged 
herein.  The  evidence  of  Smith  as  to  the 
4.  Criminal  law:  reputation  of  the  place  was  of  such  slight 

evidence:  house       r  i-  o 

reputauon  '        consequcncc,  in  the  light  of  all  the  testimony 
in  the  case,  that  no  possible  prejudice  could 
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have  resulted  from  it,  even  if  it  were  erroneous.  The  law  lays 
no  definite  line  as  to  the  number  of  reports  which  a  witness 
must  hear,  in  order  to  qualify  him  to  testify  as  to  the  reputa- 
tion of  a  place.  In  such  a  case,  a  reasonable  latitude  of  dis- 
cretion must  be  permitted  to  the  trial  court.  In  the  light  of 
this  record,  there  was  no  abuse  of  such  discretion  here.  If 
this  conviction  rested  upon  evidence  of  mere  reputation,  a 
somewhat  different  question  would  be  presented. 

rV.    Error  is  assigned  because  the  trial  court,  in  the 

course  of  the  trial,  and  in  the  presence  of  the  jury,  remarked 

that  there  **was  plenty  of  evidence  in  the  case".    It  is  urged 

that  this  remark  was  very  damaging  to  the 

**•  SPy**'-^  ^^^'  defendants.    No  objection  was  made  to  such 

trial:  miscon-  ** 

SaSn?  opinion   Statement  when  it  was  made,  nor  at  any  other 

S  cJiSenc^^*"  time  during  the  trial.  The  remark  was  made 
in  reproving  the  county  attorney  during  his 
argument  to  the  jury.  In  the  course  of  such  argument  of  the 
county  attorney,  counsel  for  the  defendants  objected  to  a 
statement  of  the  county  attorney  to  the  effect  that  the  argu- 
ment made  on  behalf  of  the  defendants  was  ** pettifoggery". 
This  objection  was  sustained.  This  ruling  was  attended  by 
the  following  dialogue  between  the  court  and  the  county 
attorney : 

*'By  the  Court:  The  exception  is  good.  It  doesn't  make 
any  difference  to  the  county  attorney  whether  this  is  petti- 
foggery or  not.  That  isn't  in  the  case.  By  Mr.  Nelson:  Does 
the  Court  by  this  mean  that  I  have  not  the  right  to  respond 
to  the  argument  made  by  counsel  on  this  line?  By  the  Court: 
No,  not  at  all.    There  is  plenty  of  evidence  in  the  case." 

There  was  nothing  in  this  remark  of  the  court  indicating  his 
belief  as  to  whether  the  evidence  was  true  or  false,  or  whether 
it  was  weighty  or  otherwise.  If  the  remark  was  objectionable 
to  the  defendants,  the  attention  of  the  court  should  have  been 
directed  to  it,  so  that  appropriate  admonition  could  have  been 
made.  We  do  not  think  it  is  available  to  the  defendants  tO' 
complain  of  it  now. 
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V.     Complaint  is  made  of  the  giving  of  Instructio;n  No. 

27.    This  was  an  additional  instruction  given  to  the  jury  after 

several  hours  of  deliberation,  and  after  the  jury  had  reported 

its  inability  to  agree.    The  instruction  given 

*'  SafMnatruc^'  was  substantially  the  same  as  that  involved  in 

dSiJawiify^of     state  V.  Richardson,  137  Iowa  591.    We  have 

VQrdlct. 

heretofore  tolferated  this  instruction  rather 
than  commended  it.  To  some  members  of  the  court,  it  is 
quite  unsatisfactory,  as  being  readily  capable  of  abuse.  Upon 
the  facts  appearing  in  Clemens  v.  Chicago,  JB.  /.  <fe  P.  B.  Co., 
163  Iowa  499,  we  disapproved  of  its  use  in  that  case.  In  the 
case  before  us,  the  evidence  is  so  overwhelming  and  con- 
clusive, as  well  as  undisputed,  that  it  is  inconceivable  that 
any  candid  juror  could  in  good  faith  find  any  reasonable  doubt 
of  the  guilt  of  the  defendants.  For  that  reason,  if  for  no 
other,  we  think  that  the  instruction  could  not  have  been 
prejudicial.  There  is  better  reason  for  approving  the  instruc- 
tion in  the  case  before  us  than  there  was  in  State  v.  Richardson, 
supra.  We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  conviction  is — Affirmed. 

Deemer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


John  Steburg,  Appellee,  v.  Vincent  Clay  Products 
Company,  Appellant. 

MASTEB  AND  SEBVAITF:    Factory  Act— Ungnazdod  Hadilnery— 
1,5  Impracticability  to  Guard— Burden  of  Proof.     A  showing  that 

machinery  was  unguarded  makes  a  prima-facie  case  of  negligence. 

The  master,  not  the  servant,  has  the  burden  of  proof  to  show  that 

no  guard  was  practicable. 

BiASTEB  AJTD  SBBVANT:    Factory  Act— ImpracticabiUty  of  Guaid 

2  — ^Evidence.  Evidence  reviewed,  and  held  insufficient  to  show 
that  it  was  impracticable  to  guard  the  belt  and  pulley  of  a  dirt 
conveyor. 

MASTEB  AND  SZEBVAlTr:    ¥ool8,  l£achinery  and  Appliaaces— -Safe 

3  Tools.    Evidence  reviewed,  and  held  sufficient  to  carry  to  the  jury 
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the  question  of  the  master's  negligence  in  furnishing  the  servant 
a  stick,  instead  of  a  shovel,  with  which  to  clean  the  dirt  from  a 
pulley. 

MASTER  AND  SEBVANT:     Factory  Act— Fxozlinate  Cause.     Th« 

4    failure  to  guard  machinery,  as  commanded  hy  the  Factory  Act, 

is  the  proximate  cause  of  an  injury  uchich  such  guarding  loould 

have  prevented,  when,  but  for  the  statutory  command  to  guard, 

some  other  defect  would  be  held  to  be  such  proximate  cause. 

PRINCIPLE  APPLIED:  In  a  brick  plant,  a  wide  belt,  oper- 
ated on  pulleys,  acted  as  a  conveyor  of  dirt  from  a  bin  above  the 
belt  to  the  mixing  machine.  Sometimes  dirt  fell  upon  the  lower 
part  of  the  belt  and  was  carried  into  the  pulley.  It  was  the  duty 
of  the  servant  to  clean  the  dirt  from  the  pulley  while  the  machinery 
was  in  operation.  The  ends  of  the  belt  were  laced  together  with  a 
wire.  While  cleaning  the  pulley,  the  servant's  coat  sleeve  caught 
on  the  end  of  the  wire  lacing  and  his  arm  was  drawn  between  the 
belt  and  pulley.  The  belt  and  pulleys  were  unguarded.  Had  they 
been  guarded,  the  servant  would  have  been  protected  from  the  end 
of  the  wire.  Heldy  the  failure  to  guaa-d,  and  not  the  wire  hook,  was 
the  proximate  cause  of  the  injury. 

ICASTEB  AND  SEBVANT:    Factory  Act— Unguarded  Kacbinery— 
1, 5  Impracticability  to  Qiiard— Bnrden  of  Proof. 

MASTEB  AND  SEBVANT:     Factory  Act— Proximate  Cauae— Prior 

6  Intermx>ted  Cause.  Proximate  cause  is  not  necessarily  discovered 
by  finding  a  cause  as  to  which  it  may  be  said  that,  had  such  cause 
not  occurred,  the  injury  would  not  have  occurred.  Proximate 
cause  is  that  which  is  nearest,  in  the  order  of  responsible  causation. 
In  other  words,  generally  speaking,  the  courts  will  stop  their  inves- 
tigation with  the  ascertainment,  as  nearly  as  may  be,  of  that  cause 
which  is  the  nearest,  most  direct,  and  immediate  cause. 

PRINCIPLE  APPLIED:  (Additional  to  No.  4)  The  dirt  was 
emptied  upon  the  belt  by  an  employee  at  the  bin  above  the  belt, 
and  the  cause  of  the  dirt  getting  upon  the  lower  part  of  the  belt 
and  from  there  to  the  pulley  was  largely  the  act  of  said  employee  in 
overloading  the  belt  toith  dirt.  Had  the  belt  and  pulley  been 
guarded,  the  negligence  of  the  employee  at  the  bin  would  have  been 
interrupted  and  the  accident  would  not  have  occurred.  Held,  the 
failure  to  guard,  and  not  the  negligence  of  the  employee  at  the 
bin,  was  the  proximate  cause. 

ICASTEB  AND  SEBVANT:    Factory  Act— Proximate  Came— Other 

7  Causes  Contributing.  Where  the  negligence  of  a  master  is  such 
that,  without  it,  injury  would  probably  not  have  resulted,  he  is 
liable,  though  other  causes  contributed  to  the  injury. 
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MASTEB  AND  SEBVAKT:     Oontribntory  Negligence— Perfomiiiig 

8  Known  Dangerous  Work.  It  requires  a  very  clear  case  of  danger 
so  imminent  or  so  great  that  the  court  will  say,  as  a  matter  of 
law,  that  the  servant  is  chargeable  with  contributory  negligence 
in  doing  his  work  <iccording  to  the  instrtuHwns  of  the  nuister. 
Held,  a  servant  in  so  attempting  to  clean  a  pulley  while  in  opera- 
tion was  not  guilty  of  contributory  negligence  per  se, 

BCASTEB  AND  SEBVANT:     Contrllmtory  Negligence— Evidence  to 

9  Sebnt  Servant's  Belief  in  Ability  to  Avoid  Hurt— Assumption  of 
Bisk.  Evidence  of  the  servant's  belief  that  he  could  do  the  work* 
assigned  without  getting  hurt  is  admissible,  (a)  on  the  question  of 
contributory  negligence,  and  (b)  on  the  issue  of  assumption  of 
risk,  when  (1)  the  servant  had  reported  the  danger  to  the  master, 
and  (2)  the  master  had  told  him  to  go  on  with  the  work  and  that 
he  (the  master)  would  put  up  a  guard  as  soon  as  he  could  get 
time.  So  held  where  the  servant  was  injured  in  cleaning  an 
unguarded  pulley. 

EVIDENCE:    Opinion  Evidence-— Pennanency  of  Injnries.    The  opin- 
io   ion  of  an  expert  on  the  permanency  of  personal  injuries  is  not 
rendered  improper  because  he  qualifies  his  opinion  by  the  word 
"may".    This  is  not  a  "guess",  but  a  concession  that  his  opinion 
is  not  absolute. 

EVIDENOE:    Opinion  Evidence— Probable  Canse  of  InJnzed  Person's 

11  Condition.  What  was  the  probable  cause  of  an  injured  person's 
condition  is  very  properly  a  matter  of  qualified  expert  opinion. 
Such  opinion  in  no  wise  invades  the  province  of  the  jury. 

APPEAL  AND  EBBOB:    Bevlew — Objections  First  Made  on  AppeaL 

12  Objections  not  made  in  trial  court  will  not  be  considered  on  appeal. 

Appeal  from  Webster  District  Court, — C.  G.  Lee,  Judge. 

Friday,  DECEMBEai  17,  1915. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed, 

Clark,  Byers  iSt  Hutchinson,  for  appellant. 

•  Healy,  Burnquist  c£  Thomxis,  for  appellee. 

Weaver,  J. — The  defendant  corporation  was  a  manufac- 
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turer  of  clay  products,  and  plaintiff  was  one  of  its  employees 
in  thatf  business.  In  his  petition,  plaintiff  states  that,  in  per- 
forming services  for  defendant,  he  was  required,  among  other 
things,  from  time  to  time,  to  clean  away  the  dirt  which  ac- 
cumulated upon  a  certain  conveyor  belt  and  pulley  used  in 
connection  with  the  machinery  in  the  mill.  In  attending  to 
that  duty  in  the  manner  in  which  defendant  had  instructed 
him  to  perform  it,  and  without  negligence  on  his  part,  ho'says, 
his  arm  was  caught  and  drawn  into  the  pulley  and  he  was 
thereby  severely  and  permanently  injured.  He  charges  his 
injury  to  the  negligence  of  the  defendant  in  several  particu- 
lars, but  two  of  which  were  submitted  to  the  jury.  These  were : 

''1.  That  the  defendant  was  negligent  in  that  it  did 
not  properly  guard  a  certain  belt  and  pulley,  as  required  by 
the  Factory  Acts,  and  about  which  plaintiff  was  required 
to  work. 

"2.  That  the  defendant  was  negligent  in  that  it  did  not 
exercise  reasonable  caution  and  prudence  on  its  part  and  equip 
and  supply  the  plaintiff  with  a  proper  or  adequate  tool  or 
implement  with  which  to  remove  the  dirt  from  said  pulley, 
as  he  wafe  required  in  the  course  of  his  employment  to  do." 
The  defendant  denies  that  it  was  in  any  manner  negligent, 
and  pleads  that,  if  plaintiff  was  injured  in  the  course  of  his 
employment,  it  was  caused  by  his  own  want  of  reasonable 
care;  and,  furthermore,  that  plaintiff  had  full  knowledge  of 
the  defects,  if  there  were  any,  as  he  alleges,  in  the  machinery 
and  appliances,  and  full  knowledge  of  the  acts  and  omissions 
which  he  charges  against  the  defendant,  and  with  such  knowl- 
edge, elected  to  continue  in  the  employment  and  service,  and 
^thereby  assumed  all  risks  of  the  dangers  so  occasioned.  The 
cause  was  tried  to  a  jury,  which  returned  a  verdict  for  plain- 
tiff. Defendant's  motion  for  a  new  trial  was  overruled,  and 
an  appeal  has  been  taken  from  the  judgment  rendered  on  the 
verdict. 

Of   the   immediate    circumstances    attending    plaintiff's 
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injury,  many  are  without  dispute.  Some  of  these  are  as 
follows :  The  mill  was  supplied  with  a  belt  14  inches  in  width 
and  34  feet  in  length,  known  as  a  conveyor.  At  one  end  of 
the  belt  and  above  it  was  a  clay  bin,  from  which  clay  was 
dropped  upon  the  top  of  the  belt,  which  carried  it  to  an 
elevator  at  the  other  end,  where  it  was  received  and  lifted  to 
the  pug  mill.  Part  of  the  distance,  the  belt  ran  through  a 
tunnel;  but  at  the  east  end,  where  the  clay  was  delivered, 
there  was  a  section  of  it  uncovered  and  unguarded.  At  this 
end,  where  the  clay  was  delivered  to  the  elevator,  the  belt  ran 
over  a  pulley  or  belt  wheel,  also  unguarded,  which  was  14 
inches  in  length  and  about  the  same  measure  in  diameter. 
At  times,  clay  would  drop  on  the  lower  half  of  the  belt  and 
be  carried  around  to  the  pulley,  where  it  would  stick  and 
cause  the  machine  to  operate  unsatisfactorily.  To  remedy 
this  trouble,  so  far  as  possible,  it  was  the  custom  in  the  mill 
for  an  employee,  from  time  to  time,  to  hold  a  shovel,  or  other 
instrument  answering  the  same  purpose,  against  the  surface 
of  the  pulley  while  in  motion,  and  thus  scrape  or  clean  off  the 
accumulation  of  clay.  At  the  time  of  his  injury,  plaintiflP  was 
employed  about  this  part  of  the  mill,  and  it  was  his  duty  to 
clean  the  pulley  when  occasion  required.  For  that  purpose 
he  used  a  short  stick  about  2  inches  square.  While  holding 
the  stick  against  the  pulley,  a  steel  hook,  which  served  to 
fasten  together  the  sections  of  the  belt,  caught  his  arm, 
drawing  it  for  its  full  length  up  to  the  shoulder  between  the 
belt  and  the  pulley.  The  lower  end  of  the  humerus  was 
broken  off,  and  he  was  otherwise  bruised  and  suJffered  much 
pain.  The  extent  and  character  of  the  injury,  and  whether 
permanent  or  not,  are  subjects  of  controversy.  Other  matters 
of  evidence,  so  far  as  seems  necessary,  will  be  referred  to  in 
discussing  the  several  propositions  of  law  advanced  in 
argument. 

I.    At  the  close,  of  the  evidence,  defendant  moved  the 
court  to  direct  a  verdict  in  its  favor,  on  the  ground  that  plain- 
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tiflf  had  wholly  failed  to  sustain  the  charge  of  negligence  math* 
in  the  petition.    The  motion  was  denied,  and 

1.    B1A8TER  AND  t»     »  . 

tor^Act-  ^*^"    ^PP^^l*^^*  assigns  error  thereon.    Refernng  to 
n^tne^;         ^^®  ^^^  charge  of  negligence,  based  upon  the 
to  g!far"''*bur-^  defendant's  failure  to  guard  the  machinery 
den  of  proof.      ^^  ^^^.^  point,  counscl  insist  that  there  is  no 
evidence  whatever  that  it  was  reasonably  practicable  to  guard 
this  machinery,  and  therefore,  as  a  matter  of  law,  the  jury 
should  not  have  been  permitted  to  consider  that  question. 
But  it  must  not  be  overlooked  that,  it  having  been  shown  or 
admitted  that  the  machinery  was  unguarded,  there  was  no 
burden  upon  the  plaintiff  to  show  that  it  reasonably  might 
have  been.     The  fact  being  shown,  the  statute  itself  (Code 
Sup.,  1913,  Sec.  4999-a2)  makes  a  prima- facie  case  on  this 
question  {Kimmerle  v.  Dubuque  Altar  Co.,  154  Iowa  42,  48, 
and  McCamey  v.  Bettendorf  Axle  Co,,  156  Iowa  418),  and 
it  was  for  the  appellant  to  show,  if  it  could,  that  no  guard 
was  practicable.    Contrary  to  the  further  con- 
^"  MBWAOT-'^Pac-    *®^^^^^  ^^  ^^®  appellant,  we  find  the  evidence 
impra^cabuity  ins^ifficicnt  to  hold,  as  a  matter  of  law,  that 
eviSenci'  such  defense  has  been  established.    The  pre- 

sumption is  that  all  machinery  about  which 
employees  are  required  to  work  may  be  reasonably  well 
guarded.  The  only  witness  speaking  upon  the  subject  is  Mr. 
Gtoldner,  superintendent  of  defendant's  mill,  who  was  called 
as  a  witness  by  the  plaintiff.  Naturally,  this  witness  was 
somewhat  slow  to  admit  that  a  serviceable  guard  could  have 
been  employed,  and  said,  in  substance,  that  a  guard  or  rail 
would  make  it  harder  to  clean  the  pulley,  an^  insisted  that 
there  was  no  danger  in  cleaning  the  pulley  without  a  guard 
if  a  shovel  was  used  for  that  purpose.  On  being  pressed  by 
counsel,  the  witness  finally  answered  as  follows: 

"Q.  Couldn't  you  put  a  straight  sheet  of  iron  railing 
with  a  hole  in  it  six  or  eight  inches  in  diameter,  making  a 
slide  up  to  the  top  of  that  conveyor,  with  a  hole  or  door  six 
or  eight  inches  or  wider  in  your  guard,  and  scrape  off  that 
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dirt, — ^would  that  interfere  in  any  wise  with  the  operation  of 
that  machine  t  A.  The  hole  would  have  to  be  wider  than 
that  in  order  to  get  in.  Q.  You  could  have  a  hole  there?  A. 
Yes,  sir.  Q.  Large  enough  to  allow  a  shovel?  A.  Yes.  Q. 
That  would  be  absolutely  practical  and  give  protection  to 
every  employee  at  work  there  t  A.  Yes.  If  there  had  been 
a  railing  at  the  top  of  the  belt,  there  would  have  been  no 
chance  for  an  employee  working  there  of  bumping  into  the 
belt  and  being  pulled  into  that  belt,  unless  he  would  reach  in 
there.  There  would  be  no  chance  of  the  belt  giving  him  an 
impetus  which  would  put  him  into  the  belt,  if  you  had  a 
railing  parallel  to  the  top  of  the  belt." 

That  this  does  not  make  a  conclusive  showing  upon  which 
to  relieve  defendant  from  the  statutory  duty  to  guard  its 
machinery  is  too  manifest  for  argument.  The  case  of  Waddell 
V.  Burlington  Basket  Co.,  159  Iowa  736,  relied  upon  by  appel- 
lant, is  not  at  all  in  point.  There  the  machinery  was  guarded 
by  boards,  which  plaintiff  himself  removed  in  order  to  put  his 
hand  in  the  place  of  danger  where  it  was  injured.  Moreover, 
the  plaintiff  in  that  case  had  not  been  ordered  to  do  the  thing 
that  he  was  attempting  to  do,  and,  had  he  kept  in  the  line  of 
his  duty,  he  would  have  escaped  injury.  The  facts  here  make 
a  wholly  different  case,  and  call  for  the  application  of  a 
different  principle. 

On  the  other  phase  of  defendant's  alleged  negligence,  the 

sufficiency  of  the  evidence  to  take  the  question  to  the  jury  is 

not  open  to  doubt.    Plaintiff  testifies  positively  that,  when 

he  was  first  assigned  to  this  duty,  a  short  time 

^*  sravANTMtSoU:  before  his  injury,  he  was  not  familiar  with 

aSpiVancS:*^^   the  work,  and  the  superintendent  of  the  plant 

88X6   tools.  .  11.  .«>«.« 

instructed  him  to  use  a  straight  stick  with 
which  to  clean  the  pulley,  and  at  the  same  time  took  a  stick 
and  illustrated  to  him  the  manner  in  which  it  should  be 
held  for  that  purpose.  The  defendant's  witnesses  say  that 
a  shovel  is  the  proper  and  safe  instrument  for  cleaning  the 
pulley,  and  that  a  stick  cannot  be  so  used  with  safety.    If  the 


Digitized  by  LjOOQ IC 


Dec.  1915]       Stebubg  v.  Vincent,  Etc.,  Co.  255 

jury  believed  that  the  stick  was  not  a  proper  appliance  for 
such  use  and  that  plaintiff,  being  without  previous  experience, 
employed  it  for  that  purpose  at  the  direction  of  the  super- 
intendent (and  such  finding,  it  will  be  seen,  has  express  sup- 
port in  the  record),  the  conclusion  therefrom  that  defendant 
did  not  exercise  due  care  with  respect  to  the  implement  fur- 
nished for  the  performance  of  this  duty  was  inevitable. 

II.  If  defendant  was  negligent,  as  charged,  was  its  want 
of  care  in  these  respects  the  proximate  cause  of  plaintiff's 
injury?    It  is  argued  for  defendant  that,  assuming  the  truth 

of   plaintiff's   testimony   that   his   arm   was 

**  BERvI™ -^c-     c*^^g^^  ^y  ^  wir®  ^^  ^^^  i^  ^^®  belting  and 

^JJe^^i^^"  thereby  drawn  into  contact  with  the  pulley, 

then  the  proximate  cause  of  his  injury  was 
such  wire  or  hook,  and  not  the  unguarded  condition  of  the 
machinery.  But  the  conclusion  thus  stated  does  not  neces- 
sarily follow  from  the  premise.  On  the  contrary,  it  was  open 
to  the  jury,  from  the  description  of  the  machinery  and  the 
manner  of  its  use,  to  find  that  a  proper  guard  thereon  would 
have  protected  the  workman  against  this  risk,  or  have  pre- 
vented his  being  drawn  or  pulled  into  contact  with  the  pulley ; 
and  in  such  case,  the  proximate  cause  of  the  injury  would 
dearly  have  been  the  want  of  a  proper  guard,  and  not  the 
catching  of  the  hook  upon  plaintiff's  sleeve.  This  is  none  the 
less  true  because  of  the  fact  that,  if  the  law  had  not  charged 
the  defendant  with  the  duty  of  guarding  the  place,  the 
proximate  cause  of  the  injury  would  have  been  the  hook.  The 
law  requires  the  guarding  of  machinery,  not  alone  to  prevent 
workmen  or  other  persons  from  coming  in  contact  with  its 
moving  parts,  but  it  is  also  to  serve,  and  often  does  serve,  to 
prevent  serious  results  when  such  contact  does  take  place. 
For  example,  the  law  requires  a  coal  mine  owner  to  cover  his 
cages  with  shields  to  protect  miners  against  injury  from 
falling  coal,  stone  or  other  materials.  If  this  duty  is  neglected 
and  a  miner  is  injured  by  a  stone  falling  down  the  shaft,  it 
will  not  avail  the  operator  to  say,  in  defense  to  an  action  for 
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damages,  that  the  proximate  cause  of  the  injury  was  the 
falling  of  the  stone,  and  not  the  absence  of  a  shield.  To  deny 
this  principle  and  approve  that  for  which  the  defendant 
here  contends  would  be  to  deprive  the  Factory  Act  and  all 
kindred  legislation  of  substantially  all  its  eflfective  force. 
PoU  V.  Numa  Block  Coal  Co.,  149  Iowa  104.  Although  the 
jury  were  told  that  the  law  charges  the  manufacturer  with 
the  duty  of  properly  guarding  his  machinery,  yet  the  court 
further  said  that  defendant  could  not  be  held  liable  unless 
failure  in  such  respect  was  shown  to  be  the  proximate  cause 
of  plaintiflf's  injury,  without  contributory  negligence  on  the 
part  of  the  latter.  The  court  also  defined  proximate  cause 
in  the  terms  usually  employed  for  that  purpose,  and  defend- 
ant has  preserved  no  exception  to  such  instruction.  It  fol- 
lows, we  think,  that  the  law  upon  this  subject  was,  for  the 
purposes  of  the  case,  sufficiently  stated. 

It  should  also  be  said  in  this  connection  that  the  court 

charged  the  jury  that,  if  it  was  not  **  shown  by  the  evidence 

that,  considering  the  location,  character,  and  service  required 

at  the  place  where  plaintiff  was  injured,  there 

6.  Master  and  *^  ^  .»  » 

SERVANT :  Fac-    should  havc  been  a  guard  in  the  exercise  of 

tory  Act :  ^ 

nSSwne^:  ordinary  care,  the  jury  cannot  find  the  de- 
to  ff?ard?bur^  fcudaut  guilty  of  negUgence  for  failing  to 
proo  .  guard  said  machinery".  It  will  be  noted  that 
this  instruction  was  much  more  favorable  to  the  defendant 
than  it  was  entitled  to  under  the  rule  of  the  Kimmerle  case, 
above  cited ;  for  it  placed  upon  plaintiff  the  burden  of  show- 
ing that  reasonable  care  required  a  guard  in  that  place,  when 
the  law,  properly  stated,  places  the  burden  upon  the  defendant 
to  negative  such  requirement.  The  statute  requires  that,  in 
every  manufacturing  plant,/* all  saws,  planers,  cogs,  gearings, 
belting,  shafting,  set  screws  and  machinery  of  every  descrip- 
tion therein  shall  be  properly  guarded".  Code  Supp.  Section 
4999-a2. 

No  express  exception  or  reservation  is  made,  and,  so  far 
as  any  exception  is  implied,  it  is  to  be  found  in  the  word 
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"properly",  which  qualifies  the  word  ** guarded".  If  it  be 
true  that  any  given  piece  of  machinery,  having  been  con- 
structed and  located  with  reasonable  regard  for  the  safety 
of  persons  required  to  work  in  its  vicinity,  is  yet  of  such 
nature  or  character  that  it  cannot  be  otherwise  guarded  with- 
out destroying  or  materially  impairing  its  efficiency,  then  this 
court  has  been  inclined  to  hold  that  such  machinery  is  **  prop- 
erly guarded"  within  the  meaning  of  the  law.  It  would  be 
unreasonable,  however,  in  view  of  the  broad  and  compre- 
hensive terms  of  the  statute,  to  place  upon  the  injured  em- 
ployee the  burden  of  negativing  such  exceptions,  and  such 
is  not  the  rule  of  our  decisions. 

III.     There  was  evidence  on  the  part  of  defendant  that 
the  clay  was  emptied  upon  the  belt  carrier  by  a  boy  stationed 
at  the  clay  bin,  and  that  the  dropping  or  spilling  of  the  clay 
upon  the  pulley  was,  to  a  greater  or  less  de- 
**  ra^ANT-^c-     ^®^»  caused  by  the  act  of  this,  boy  in  over- 
^iSSe^cluse^^*"  loading  the  carrier.    From  this  testimony,  it 
rupted^cauae.     is  argued  that  the  proximate  cause  of  the 
injury  was  the  act  of  the  boy  in  loading  too 
much  clay  on  the  belt,  and  therefore,  under  the  fellow-servant 
rule,  plaintiff  cannot  recover.     Counsel  preface  their  argu- 
ment upon  this  proposition  as  follows : 

**We  are  free  to  admit  that  we  always  approach  the  sub- 
ject of  proximate  cause  in  a  personal  injury  case  with  con- 
siderable fear  and  trembling.  When  a  cause  is  a  proximate 
cause  and  when  a  proximate  cause  is  not  a  proximate  cause 
are  mysteries  of  the  law  which  only  the  initiated  in  the  inner 
circle  are  able  to  understand,  and  it  has  almost  seemed  to  us 
sometimes  that  even  the  very  elect  themselves  are  not  always 
to  be  relied  upon  as  deciding  the  same  way  twice  on  the  same 
state  of  facts.  One  method  of  disposing  of  the  subject  is  to 
say  that  the  rules  as  to  proximate  cause  are  so  well  under- 
stood and  established  that  it  is  useless  to  waste  time  in  dis- 
cussing them,  and  we  believe  that  that  is  the  safest  method  for 
us  to  adopt  in  this  case." 
Vol.  173  U-— 17 

) 
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Yet,  notwithstanding  their  expressed  choice  of  the 
** safest  method'*,  counsel  proceed  at  once  to  abandon  it  and 
demonstrate  their  eligibility  to  initiation  into  the  inner  circle 
of  those  who  have  solved  the  vexed  question  **when  a  proxi- 
mate cause  is  not  a  proximate  cause",  and  assert  that  the  act 
of  the  boy  must  have  been  the  proximate  cause  of  the  injury, 
for  the  reason  that  **  without  it,  the  accident  would  not  have 
happened,  and  it  was  in  a  direct  attempt  to  remedy  the  results 
of  this  negligence  that  plaintiff  was  injured".  We  have 
already,  in  a  preceding  paragraph  of  this  opinion,  expressed 
our  views  upon  the  question  of  proximate  cause  as  it  affects 
this  case ;  but,  in  view  of  the  despairing  tone  which  pervades 
appellant's  brief  at  this  point,  it  is  proper  that  we  resume  the 
subject  for  an  additional  word  or  two.  That  the  phrase 
'* proximate  cause"  is  of  somewhat  elastic  significance  is  seen 
in  the  use  which  counsel  here  make  of  it.  Indeed,  a  little  of 
the  same  ingenuity  in  tracing  the  causation  of  any  human 
mishap  would  develop  an  almost  infinite  series  of  human  acts 
and  omissions  extending  back  to  the  mistakes  of  the  original 
pair  in  the  Garden  of  Eden,  without  any  one  of  which  the 
thing  complained  of  would  never  have  happened.  But  the 
remedial  arm  of  the  law  cannot  reach  very  far  in  that  direc- 
tion, and  for  all  practical  purposes,  the  courts  will  stop  their 
investigation  with  the  ascertainment,  as  nearly  as  may  be, 
of  the  nearest,  most  direct  and  immediate  cause ;  though  there 
are  cases  in  which  the  original  moving  cause,  the  causa 
catisaivs,  is  so  clearly  ascertainable  as  to  justify  holding  to 
liability  the  person  responsible  therefor.  In  so  doing,  however, 
the  court  does  not  negative  the  equal  responsibility  of  any 
other  person  whose  subsequent  negligeiice  unites  or  combines 
with  the  original  negligence  to  produce  the  injury.  Hence, 
even  if,  in  the  case  at  bar,  the  neglect  of  the  boy  in  the  clay 
bin  can  be  said  to  be  a  cause  without  which  the  injury  to 
plaintiff  would  not  have  occurred,  it  does  not  follow  that  a 
defense  has  been  made  out;  for  if  the  proper  guarding  of  the 
machinery  would  have  interrupted  that  line  of  causation  and 
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prevented  the  injury,  then  the  omission  of  such  duty  is  the 
nearer  and  more  immediate  cause,  and  is  also  an  intervening 
independent  cause  beyond  which  the  injured  person  is  not 
required  to  look.  It  is  to  be  admitted  that  the  precedents  upon 
this,  as  well  as  upon  many  familiar  propositions,  are  more  or 
less  confusing.  The  trouble  arises,  and  always  will  arise,  from 
the  fact  that  the  definition  of  the  phrase  is  a  matter  of  pure 
abstraction,  while  the  cases  calling  for  its  application  are  so 
infinitely  varied  in  their  circumstances  that  the  statement  of 
the  rule  in  a  form  sufficient  for  one  given  case  may  not  be 
suitable  in  another  given  case,  though  the  two  statements  may 
involve  no  essential  difference  in  principle.  Answering  the 
veiled  suggestion  that  the  court  itself  cannot  be  relied  upon 
to  decide  the  question  the  same  way  twice  on  the  same  state 
of  facts,  we  can  only  plead  in  extenuation  that  we  may,  at 
times,  have  been  led  into  confusion  by  attempting  to  follow 
counsel,  in  whom  we  have  great  confidence,  as,  without  diminu- 
tion of  zeal  or  abatement  of  convincing  eloquence,  they  aban- 
don one  definition  for  another  according  to  the  necessities  of 
the  cause  they  represent.  In  the  case  at  bar, 
.  „  however,  we  see  no  room  for  escape  from  the 

7.   MAffTBK  AND  '  *^ 

toiTActlproxi-  coJiclusion  already  announced,  that,  the  fail- 
SSct  ^uses       ^^®  *^  guard  the  machinery  being  admitted, 
contribuUnK.      ^^^  there  being  evidence  from  which  the  jury 
could  properly  find  that  plaintiff's  injury  was 
caused  thereby,  there  is  no  occasion  to  inquire  into  any  ante- 
cedent cause  leading  up  to  or  uniting  with  the  defendant's 
negligence  to  bring  about  the  accident.    And  again  we  repeat 
that,'  the  purpose  of  the  statute  being  to  protect  the  workman 
from  injury,  failure  to  obey  it  was  negligence,  and  this  negli- 
gence was  the  proximate  cause  of  any  accident  or  injury  which 
a  proper  guard  upon  the  machinery  would  have  prevented* 
Where  the  negligence  of  the  defendant  is  such  that,  without 
it,  injury  would  not  probably  have  resulted,  he- is  liable, 
though  other  caases  contributed  to  the  injury.     See  Aga  v. 
Harhach,  140  Iowa  613,  and  cases  there  cited. 
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IV.    Was  plaintiff  guilty   of  contributory  negligence! 

This  the  appellant  affirms;  because  the  danger  to  which  the 

servant  was  exposed  was  open  and-  obvious,  and  as  a  witness, 

he  admits  that  he  knew  the  work  he  performed 

8.  mabtbr  and       was  dangerous.     But  the  mere  fact  that  it 

sbrvant:  con-  ° 

iigence'-^pSr?"  ^'^  dangerous,  and  he  knew  it,  does  not  neces- 
dan'SLrous  work.sarily  charge  him  with  negligence  in  trying  to 
perform  it.  Practically  all  work  with  and 
about  machinery  in  motion  is  attendant  with  danger,  and  in 
many  instances  with  great  dangex,  danger  which  no  amount 
of  care  can  entirely  eliminate;  and  if  we  were  to  sustain 
defendant's  contention  that  such  knowledge  and  apprecia- 
tion on  the  part  of  the  servant  engaged  in  that  kind  of  service 
make  him,  as  a  matter  of  law,  guilty  of  negligence,  then  prac- 
tically all  the  protection  which  the  law  has  been  supposed  to 
provide  for  the  multitudes  of  workmen  whose  service  exposes 
them  to  danger  from  the  machinery  and  appliances  about 
which  or  with  which  they  are  engaged,  would  be  wholly  swept 
away.  So  far  as  appears  from  the  case  made  by  the  evidence 
of  plaintiff,  he  did  not  expose  himself  to  such  danger  except 
as  it  was  incurred  in  the  performance  of  his  work  at  the  place 
and  in  the  manner  in  which  he  had  been  instructed  by  the 
master  to  perform  it.  The  court  cannot  assume  to  say  that 
the  danger  was  of  that  extreme  and  self-evident  character 
which  no  man  of  ordinary  prudence  would  risk.  It  was  doubt- 
less a  proper  theory  to  argue  to  the  jury,  and,  had  the  jury 
so  found,  it  would  not  be  within  our  province  to  set  aside 
the  finding ;  but  upon  the  record  as  made,  we  are  bound  by  the 
verdict.  It  requires  a  very  clear  case  of  danger  so  imminent 
or  so  great  that  the  court  will  say,  as  a  matter  of  law,  that 
the  servant  is  chargeable  with  contributory  negligence  in 
doing  bis  work  according  to  the  order  or  instructions  of  his 
employer. 

**A  servant  who  disobeys  the  order  of  his  superior  takes 
upon  himself  the  burden  of  showing  a  lawful  reason  for  such 
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disobedience.  Respect  for  those  in  the  master's  authority  as 
well  as  consideration  for  his  own  interests  may  very  "properly 
induce  him  to  waive  his  own  judgment  for  that  of  his 
superior".  Adams  v.  Corvallis  &  E.  B.  Co.,  (Ore.)  152  Pac. 
508. 

The  defense  of  assumed  risk  is  not  argued,  and  we  shall 
take  no  time  for  its  discussion. 

V.     The  plaintiff,  as  a  witness,  having  testified  that  he 

reported  to  the  superintendent  the  trouble  that  he  was  having 

with  the  clay  gathering  on  the  pulley,  and  that  the  work  was 

dangerous,  further  said  that  the  superintendent  told  him  to  go 

on  with  the  work,  keep  the  pulley  clean,  and 

^*  SERVANT  :^  con-    ^^®y  would  put  up  a  guard  as  soon  as  they 

Snce?'evfdence  could  get  time.     Upou  the  inquiry   of  his 

ant's  belief  In '  eounscl,  and  over  the  objection  of  defendant, 

ability  to  avoid  '  .        ,  " 

tion  orrfskT^'  ^^  permitted  to  answer  that,  after  this 

talk,  he  thought  he  could  do  as  he  was  told 

without  getting  hurt.     This  is  assigned  as  error,  under  the 

rule  of  Muldowney  v.  Illinois  C.  R.  Co.,  36  Iowa  462,  465.    In 

the  case  cited,  the  court  states  the  question  to  be: 

**Does  the  reasonable  belief  of  a  party  that  he  will  not 
sustain  an  injury  in  doing  acts  which,  but  for  such  belief, 
would  be  negligent,  as  a  matter  of  law,  exonerate  him  from 
the  charge  of  negligence  in  the  doing  of  such  acts?" 

This  question  the  opinion  answers  in  the  negative,  and 
its  entire  correctness  may  be  admitted.  It  does  not,  however, 
govern  the  question  here  raised.  The  testimony  here  was,  in 
substance  and  effect,  that  plaintiff  relied  upon  the  assurance 
of  the  superintendent  that  a  guard  would  soon  be  erected,  and 
such  evidence  was  proper  for  its  bearing  upon  the  question 
whether  plaintiff  was  guilty  of  contributory  negligence.  It 
was  also  admissible  upon  the  defense  of  assumed  risk,  which 
defendant  had  pleaded.  The  assignment  of  error  upon  the 
admission  of  the  evidence  cannot  be  sustained. 

VI.    Dr.  Studebaker,  a  medical  witness  for  plaintiff,  hav- 
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ing  testified  that  he  treated  plaintiff  for  his  injuries,  and 

having  described  his  cohdition,  appearance  and  symptoms  at 

the  time  of  the  trial,  nine  months  later,  was 

^^'  opSion^vi-      asked  by  plaintiff's  counsel  whether  the  con- 

dence:  perma-    ...  ^-  ,  ,,  , 

nency  of  ditiou     then     existmg    was    temporary     or 

chronic,  and  answered  that  it  was  chronic; 
and,  to  the  further  question  whether  such  condition  may  last 
through  life,  answered,  *'It  may/'  He  further  answered  that, 
in  his  opinion,  the  condition  would  improve ;  but  there  could 
be  no  positive  assurance  of  it.  Because  of  the  word  **may", 
it  is  objected  that  the  answer  is  a  mere  guess,  and  should  not 
have  been  allowed.  The  doctor  had  been  examined  quite 
minutely,  not  merely  as  to  his  expert  opinions,  but  to  the  facts 
as  he  had  observed  and  knew  them  to  be,  and  in  the  answer 
objected  to,  was  evidently  attempting  to  give  his  judgment 
with  reference  to  the  continuance  of  the  plaintiff's  alleged 
disability.  Neither  he  nor  any  other  expert  could  say  with 
absolute  knowledge  how  long  the  disability  would  last,  and 
the  word  **may",  used  by  him,  was  not  a  mere  conjecture, 
but  was  rather  in  the  nature  of  a  concession  that  his  knowl- 
edge or  prediction,  based  upon  his  familiarity  with  the  case, 
was  not  absolute.  We  think  its  admission  was  not  erroneous. 
See  Manton  v.  Stevens  &  Co,,  170  Iowa  495.  We  should  also 
say  that  two  or  three  other  physicians  testified  without  objec- 
tion that,  in  their  judgment,  the  injury  was  permanent. 

Another  medical  witness.  Dr.  Richardson,  after  saying 

that  he  had  recently  examined  the  plaintiff,  was  asked  a 

hypothetical  question,  which  included  a  statement  of  the 

>  injury,  as  related  by  plaintiff,  of  his  condi- 

^^*  oYSon^vi-      *^^^  ^^'^  symptoms  following  the  injury,  and 

aWe  ®cauM°  of    ^^  ^^^  history  of  the  case  from  the  date  of  the 

Loi?8^ondition.  injury  to  the  time  of  the  trial ;  and  upon  this 

hypothesis  he  was  asked: 

**What  would  you  say  as  to  whether  or  not  the  injury 

was  or  was  not  the  probable  cause  of  the  condition  which  you 

have  described  to  the  jury?" 


Digitized  by  LjOOQ IC 


Dec.  1915]       Steburg  v.  Vincent,  Etc.,  Co.  263 

This  was  objected  to  as  ''incompetent,  immaterial  and 
irrelevant  and  is  not  based  on  facts  shown  or  tended  to  be 
shown  by  the  evidence  in  this  case''.  The  objection  was  over- 
ruled, and  the  doctor  answered : 

*'I  would  consider  it  to  be  the  probable  cause  of  the 
injury." 

The  language  of  the  answer  as  printed  is  somewhat  ob- 
scure, but  we  assume  that  the  doctor  meant  that,  in  his 
opinion,  the  condition  in  which  he  described  the  plaintiff  to  be 
.  was  the  probable  result  of  the  injury.  In 
12.  Araux  AND      argument,  counsel  for  appellant  say  that  the ' 


•  Md€*onaweaL  ^^^i^ssio^  ot  the  testimony  was  erroneous,  be- 
cause it  invaded  the  province  of  the  jury,  and 
the  witness  was  allowed  to  testify  to  an  ultimate  fact.  It  is 
enough  to  say  that  the  objection  made  and  argued  in  this  court 
was  not  made  to  the  court  below.  Moreover,  if  the  objection 
had  been  properly  preserved,  we  think  it  not  well  taken.  The 
plaintiff  had  the  right  to  state  the  case  to  the  doctor  upon  the 
hypothesis  that  he  had  been  injured  in  the  manner  testified 
to  by  him,  together  with  the  subsequent  history  of  his  case,' 
as  shown  by  the  evidence,  and  to  further  call  the  doctor's 
attention  to  his  present  physical  condition,  and  therefrom 
have  the  opinion  of  such  expert  as  to  whether  his  present 
abnormal  condition  was  the  result  of  such  injury.  The  ul- 
timate question  which  the  jury  had  to  answer  was  not 
whether  plaintiff's  alleged  crippled  condition  was  the  result 
of  his  injury,  but  whether,  if  such  injury  was  proved,  it  had 
been  brought  about  by  defendant's  negligence  without  con- 
tributory negligence  on  plaintiff's  part,  and  upon  this  ques- 
tion the  witness  did  not  attempt  to  speak. 

The  record  discloses  no  reversible  error,  and  the  judg- 
ment below  is,  therefore — Affirmed. 

Debmeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Matilda  Tennant  et  al.,  Appellants,  v.  L.  H.  Smith, 
Administrator,  et  aL,  Appellees. 

WILLS:  Construction — ^Devise  by  Wife  to  Hnsband—Piior  Death  of 
Husband — ^Lapsing  of  Devise.  If  a  devisee  die  before  the  testa- 
tor, his  heirs  inherit  the  property  devised  to  him,  unless,  from  the 
terms  of  the  icillf  a  contrary  intent  is  m^amfest,  (Sec.  3281,  Ck>de, 
1897.)  Ueldy  a  devise  by  a  wife  to  her  husband  of  "such  share  of 
my  estate  as  he  is  entitled  to  have  and  receive  under  the  laws  of 
Iowa"  manifests  such  contrary  intent;  and  therefore  such  devise 
to  the  husband  lapsed  by  his  death  prior  to  the  death  of  the  wife. 

Appeal  from  Keokuk  District  Court, — Henry  SiLwoiiD,  Judge. 

Friday,  December  17,  1915. 

Action  for  the  construction  of  a  will  and  for  an  order 
on  the  administrator  to  distribute  in  accordance  with  plain- 
tiflPs'  claims.  The  facts  appear  more  fully  in  the  opinion. 
The  trial  court  held  that  the  four  defendants,  other  than  the 
administrator,  were  each  entitled  to  one  eighth  of  the  estate, 
or,  together,  one  half,  as  children  of  the  husband  of  Mary- 
Duncan,  deceased.    The  plaintiffs  appeal. — Reversed, 

Eicher  &  Livingston,  for  appellants. 

Hamilton  <fe  Beatty  and  D.  W.  Hamilton,  for  defendants 
and  appellees.    Tally  &  Hamilton,  for  the  administrator. 

Preston,  J. — The  part  of  the  will  of  Mary  Duncan,  de- 
ceased, in  litigation  is  as  follows : 

'*  First, — I  give  and  bequeath  to  my  husband,  Jonathan 

Duncan,  such  share  of  my  estate  as  he  is  en- 

ItrucUonPde-     titled  to  have  and  receive  under  the  laws  of 

hiu^and:  prior     the  State  of   lowa," 

band:  lapsing  This  wiU  was  executed  in  1908.     It  is 

of  devise. 

admitted  that  Jonathan  Duncan  died  in  1909, 
and  Mary  Duncan  died  in  1910,  and  her  will  has  been  duly 
admitted  to  probate.  It  is  admitted  in  the  answer,  or  by  way 
of  concession  on  the  trial,  that  Jonathan  Duncan,  named  in 
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Paragraph  One  of  the  will,  was  the  husband  of  said  Mary 
Duncan ;  that  Elizabeth  Tennant,  named  as  one  of  the  residu- 
ary legatees  in  Paragraph  Three  of  said  will,  died  before  the 
death  of  said  Mary  Duncan,  intestate  and  unmarried,  and  left 
as  her  sole  and  only  heirs  at  law  the  plaintiffs  herein;  that 
Mary  Duncan  was  married  to  Jonathan  Duncan  in  1876,  and 
that  she  had  never  been  married  before;  that  she  had  no 
children  and  had  none  at  the  time  of  her  death ;  that  Jonathan 
had  been  married  before,  and  had  four  children ;  that  Matilda 
Tennant  and  Christena  Tennant  are  sisters  of  Mary  Duncan ; 
that  defendants  William  A.  Duncan,  Ida  M.  Bennett,  Mattie 
M.  Greenwood  and  Charles  L.  Duncan  are  the  children  and 
only  children  and  heirs  at  law  of  Jonathan  Duncan,  deceased. 
Defendants  deny  that  plaintiffs  are  entitled  .to  distribution 
in  the  proportions  claimed,  and  they  allege  that,  under  the 
will  of  Mary  Duncan,  she  devised  one  half  of  her  estate  to 
her  husband,  Jonathan  Duncan ;  and  that  the  four  defendants, 
being  the  children  and  only  heirs  of  Jonathan,  are  each  en- 
titled to  the  undivided  one  eighth  of  said  estate.  Plaintiffs 
ask  that  the  will  be  construed  to  give  plaintiffs  the  whole  of 
the  estate,  and  that  said  defendants,  heirs  of  Jonathan,  take 
nothing. 

By  the  decree,  the  trial  court  gave  to  the  four  defendants 
named  one  half  of  the  estate,  and  the  question  is  whether  the 
defendants  are  entitled  to  anything,  under  the  clause  of  the 
will  quoted.  Appellees  cite  authority  that,  where  two  con- 
structions may  be  given  to  the  language  of  a  will,  the  one 
sustaining  the  will  is  to  be  preferred.  And  they  contend 
that,  because  of  the  provisions  of  Code  Section  3281,  one  half 
of  the  property  of  Mary  Duncan  passed  to  the  children  of 
Jonathan,  who  took  as  heirs  of  said  Jonathan,  devisee  under 
the  will.    That  section  of  the  Code  reads : 

*'If  a  devisee  die  before  the  testator,  his  heirs  shall  inherit 
the  property  devised  to  him,  unless  from  the  terras  of  the  will 
a  contrary  intent  is  manifest.'* 

Defendants  cite,  also.  In  re  Hulett's  Estate,  121  Iowa 
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423,  which  states  the  purpose  of  the  enactment  of  said  section, 
and  construes  the  wills  in  that  case.    It  is  conceded  by  counsel 
on  both  sides  that  they  are  unable  to  find  a  case  in  point 
Appellees  contend  that  there  is  nothing  in  the  will  indicating 
that  deceased  did  not  intend  that  the  defendants  should  take 
the  property  devised  to  her  husband,  and  they  say  that  it 
would  not  be  a  proper  construction  to  say  that  deceased  in- 
tended her  husband  to  have  the  share  the  law  would  give 
him  only  in  case  he  should  survive  her ;  because,  in  that  event, 
she  did  not  need  to  will  him  anything.    Perhaps  we  should 
have  stated  earlier  in  the  opinion,  in  stating  the  facts,  that 
Paragraphs  Two  and  Three  of  the  will  give  all  the  rest  of  her- 
estate,  both  real  and  personal,  to  her  three  sisters  named 
therein.    One  of  said  sisters  died,  leaving  a  number  of  heirs, 
who  are  also  plaintiffs  herein.    It  is  contended  by  appellants 
that  the  will  speaks  from  the  date  of  death,  citing  authority, 
and  that  Section  3281  of  the  statute  changes  the  common-law 
rule;  and  in  support  of  this  proposition,  they  cite  Merrill  v. 
Phelps,  147  Iowa  323.     They  cite  authority,  also,  for  the 
proposition  that,  where  a  will  gives  heirs  the  same  quality  and 
quantity  of  estate  that  they  would  get  by  law,  they  take  by 
descent,  and  not  by  purchase,  and  that  the  will  is  invalid. 
OUpin  V.  HoUingsworth,  (Md.)  56  Am.  Dec.  737 ;  Rice  v.  Burk- 
hart,  130  Iowa  520;  McClanahan  v.  Williams,  (Ind.)  35  N.  E. 
897.    And  that  this  is  also  true  of  surviving  spouse,  see  last 
two  paragraphs  in  Denny  v.  Denny,  (Ind.)  23  N.  E.  519. 

If  it  were  not  for  the  provisions  of  Section  3281  of  the 
Code,  the  devise  or  the  provision  for  Jonathan  Duncan  in  his 
wife's  will  would  lapse  by  reason  of  his  death,  even  though  it 
had  been  such  a  provision  as  would  unequivocally  give  him 
a  share  in  her  estate.  We  are  of  the  opinion  that  a  contrary 
intent  is  manifest  in  this  will  and  that,  under  its  provisions, 
the  heirs  of  Jonathan  Duncan  take  nothing.  In  order  to  give 
them  anything,  the  court  must  add  to  the  will  something  which 
is  not  contained  therein,  and  make  the  paragraph  in  issue 
read  substantially  as  follows : 
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'  **I  give  and  bequeath  to  my  husband,  Jonathan  Duncan, 
such  a  share  in  my  estate  as  he  is  entitled  to  have  and  receive 
under  the  laws  of  the  state  of  Iowa  in  case  he  should  survive 
me. 

This  we  have  no  authority  to  do.  Testatrix  gives  her 
husband  ''such  share  as  he  i^  entitled  to  .  •  .  under  the 
laws  .  .  ."  The  will  speaks  either  at  its  date  in  1908 
or  at  the  death  of  the  testatrix,  in  1910.  The  husband  died 
in  1909.  If  the  will  speaks  from  that  date,  then  appellees 
have  nothing,  as  Jonathan  Duncan  had  no  fixed  interest  in 
the  estate  during  his  wife's  life.  If  it  sp?aks  from  her  death, 
they  can  have  nothing,  as  Jonathan  Duncan,  by  dying  before 
the  death  of  his  wife,  took  no  interest  in  her  estate.  We  must 
find  that  he  is  entitled  to  something  under  the  law,  before 
his  heirs  can  get  anything  under  the  will,  because  the  amount 
given  him  by  law  is  the  measure  of  what  they  will  get  by 
the  will.  The  law  would  give  him  nothing;  hence  the  will 
gives  them  nothing.  We  think  the  meaning  and  intention 
of  the  testatrix  was  that  she  would  not  interfere  and  would 
not  add  to  or  detract  from  what  the  law  would  give  her  hus- 
band, and  that  she  intended  to  limit  him  to  just  what  the 
law  would  give  him,  and  give  the  balance  to  her  sisters.  In 
view  of  the  fact  that,  at  her  death,  the  law  gave  him  nothing, 
her  sisters  would  take  the  entire  estate.  Had  he  survived 
her,  he  would  have  taken  title  under  the  law,  which  would 
be  the  paramount  title,  rather  than  under  the  will,  in  view 
of  the  fact  that  the  provision  for  him  in  the  will  is  exactly 
the  provision  which  the  law  would  make  for  him.  Under 
these  conditions,  we  are  of  opinion  that,  under  this  provisioi\ 
of  the  will,  the  husband  took  nothing,  and  therefore  his  heirs 
take  nothing. 

The  trial  court  erred  in  holding  to  the  contrary,  and 
the  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  harmony  with  this  opinion. — Reversed, 

Deemer,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 
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T.  Thordson,  Appellee,  v.  Diedrich  Kbuse,  Appellant. 

HUSBAND  AND  WIFE:    CoQveyancefr— SpoTUse  Beleasing  Dower  Not 

1  Bound  by  Covenants — ^Estoppel.  A  husband  is  not  bounds  (Sec. 
2921,  Code,  1897)  by  the  covenants  contained  in  a  deed  to  land 
owned  by  the  wife  only, — ^he  joining  therein  for  the  purpose  of 
releasing  his  inchoate  right  of  dower, — unless  his  liability  is  ex- 
pressly stated  on  the  face  of  the  deed.  (In  the  case  at  bar,  where 
the  title  was  in  the  wife,  but  the  husband  had  contracted  to  convey 
and  did  convey  the  land  as  his  oicn,  it  is  suggested  that,  had  an 
estoppel  been  pleaded,  the  husband  might  have  been  rendered 
liable.) 

HUSBAND  AND  WIFE:    Contract  to  Convey-^Joint  Contract  to  Con- 

2  vey  Land  Belonging  to  One  Only— Breach— Liability  of  Non- 
Owner.  A  husband  who  negotiates  a  sale  of  land  belonging  to 
the  wife  and,  with  the  wife,  contracts  in  writing  (a)  to  execute  a 
deed  to  the  land  and  (b)  to  furnish  to  the  purchaser  an  abstract 
showing  good  title,  is  liable  for  the  damage  resulting  from  a  failure 
to  furnish  such  abstract,  especially  where  the  husband  was  to 
receive  a  large  part  of  the  purchase  price,  and  where  the  purchaser 
did  not  know  that  the  wife  owned  the  land.  This  is  true  irre- 
spective of  Sec.  2921,  Code,  1897,  declaring,  generally,  the  non- 
liability of  the  husband  or  vrife  on  the  deed  of  the  other. 

DEEDS:     Construction—Merger  of  Prior  Contract  of  Purchaser — 

3  Intent.  A  deed  in  the  ordinary  form,  miCde  and  delivered  in 
compliance  with  a  former  contract  of  purchase  and  sale,  does  not, 
in  the  absence  of  a  contrary  intent,  merge  the  terms  of  such  former 
contract  in  so  far  as  such  terms  give  to  the  purchaser  rights 
collateral  to  and  independent  of  the  conveyance.  Such  terms  may 
be  shown  and  enforced,  irrespective  of  the  deed. 

PRINCIPLE  APPLIED:  Plaintiff  agreed  to  buy,  and  defendant 
to  sell,  certain  land.  In  the  contract,  defendant  agreed  to  deliver 
to  plaintiff  (a)  a  good  and  sufficient  warranty  deed  and  (b)  an 
abstract  showing  clear  title.  Defendant  executed  and  plaintiff 
accepted  a  deed  to  the  land  in  the  ordinary  form.  WTien  the  deed 
was  delivered,  it  was  agreed  that  defendant  should  have  further 
time  in  which  to  furnish  the  abstract,  with  agreement  that  defend- 
ant would  remedy  any  defects  in  title.  Later,  the  abstract  was 
furnished.  It  revealed  a  lien  on  the  land  and  defects  necessitating 
an  action  to  quiet  title.  Defendant  refused  to  remove  the  liens 
or  otherwise  perfect  the  title.  Plaintiff  did  so.  Held,  (a)  the  con- 
tract "to  deliver  the  deed"  was  necessarily  merged  in  the  accepted 
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deed,  but  (b)  the  contract  ''to  deliver  an  abstract  showing  clear 
title"  was  not  merged  in  the  deed  because  collateral  and  independ-- 
ent  of  the  deed,  and  therefore  was  enforceable. 

HUSBAND  AND  WIFE:     Conveyance — Statute  as  to  Covenants— 

4  "Conveyance"  and  "Contract  to  Convey"  Not  Synonymous. 
The  term  "conveyance",  as  the  same  is  employed  in  Sec.  2921, 
Code,  1897,  exempting  the  husband  from  liability  on  the  covenants 
of  a  "conveyance"  by  the  wife  of  her  own  land  (the  husband 
joining  therein  to  release  inchoate  dower),  cannot  be  so  enlarged 
by  judicial  construction  as  to  include  a  ''contract  to  convey"  the 
lands  of  the  wife  only,  signed  by  both  husband  and  wife.  Hie 
term  "conveyance",  as  thus  used,  refers  solely  to  an  instrument 
which  transfers  the  land,  or  some  interest  therein,  from  one  person 
to  another. 

VENDOB  AND  PUBCHASEB:    Quieting  Title— Defects  Justifying— 

5  Seasonable  Cost.  Evidence  reviewed,  and  held  to  show  such 
defects  of  title  as  to  necessitate  an  action  to  quiet  title,  with  con- 
sequent liability  on  the  part  of  defendant,  on  his  contract  to  fur- 
nish clear  title,  for  tho  reasonable  cost  of  such,  action. 

VENDOB  AND  PUBCHASEB:     Quieting  Title— Action  to  Becover 

6  Expense— Defense.  The  mere  fact  that  a  vendee  who  was  com- 
pelled to  bring  an  action  to  quiet  title  included  in  such  action,  in 
order  to  save  expense,  other  land  than  that  purchased  of  the 
vendor,  furnishes  the  vendor  no  ground  for  complaint,  when  sued 
on  his  contract  for  clear  title,  for  the  reasonable  expense  of  quiet- 
ing title  to  the  land  so  sold. 

Appeal  from  Dei  Moines  District  Court. — Oscar  Hale,  Judge. 

Friday,  December  17,  1915. 

Action  on  warranties  resulted  in  judgment  as  prayed. 
The  defendant  appeals. — Affirmed, 

Hirsch  &  Riepe,  for  appellant. 

Blake  &  Wilson  and  Mohlaiid  &  Kuhlmeier,  for  appellee. 

Ladd,  J. — Frederick  Brummond  died  in  1900,  seized  of 
207  acres  of  land,  title  thereto  passing  to  Elise  Eruse  and 
William  Brummond.  A  collateral  inheritance  tax  in  the  sum 
of  $179.95  was  established  as  a  lien  on  this  land,  subsequent  to 
the  conveyances  hereinafter  mentioned,  together  with  the 
costs  of  the  action,  amounting  to  $204.70.    Brummond  quit- 
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claimed  his  interest  therein  to  Mrs.  Knise  in  February,  1901. 
Thereafter,  her  husband,  Diedrich  Kruse,  negotiated  a  sale 
of  the  premises  to  the  plaintiff,  receiving  $100  earnest  money, 
and  a  written  contract  was  entered  into.  This  contract  was 
dated  Oct.  31,  1904,  and  recites  the  bargain  to  sell  for  the 
consideration  of  $11,150,  and  that  possession  should  be  given 
Mar.  1, 1906,  on  which  date  a  warranty  deed  was  to  be  deliv- 
ered, "together  with  abstract  of  dear  title  to  the  purchaser". 
The  parties  undertook,  also,  to  make  certain  improvements 
and  to  keep  the  buildings  insured. 

**T.  Thordson,  on  his  part,  agrees  to  pay  for  the  above 
described  farm  the  sum  of  eleven  thousand  one  hundred  and 
fifty  dollars,  as  follows :  One  hundred  in  cash  at  the  signing 
of  this  contract,  the  receipt  whereof  parties  of  the  first  part 
hereby  acknowledge;  the  balance  of  said  purchase  price,  to 
wit,  eleven  thousand  and  fifty  dollars,  he  agrees  to  pay  on 
March  1, 1906,  when  deed  and  abstract  as  above  provided  are 
delivered  to  him.  The  purchase  price  is  to  be  paid  at  the 
ofiice  of  C.  H.  Mohland,  in  Burlington,  Iowa,  as  follows :  Five 
thousand  dollars  for  Elise  Kruse  and  the  balance  due  for 
Mr.  Diedrich  Kruse. 

''Signed  on  this  31st  day  of  October,  1904. 
'     ^  ''DIEDRICH  KRUSE. 

"ELISE  KRUSE. 

"THEO.   THORDSON." 

Payment  was  made  by  plaintiff  March  1, 1906,  and  a  deed 
to  -him  executed  by  the  Kruses,  reciting  that,  upon  receipt  of 
the  consideration:  "We,  Elise  Kruse  and  Diedrich  Kruse, 
her  husband,  .  .  .  sell  and  convey"  Ihe  land  unto  the 
plaintiff  (describing  it),  and  closing  with  the  words:  "And 
we  hereby  warrant  the  title  to  said  premises  against  all  per- 
sons whomsoever."  The  abstract  was  not  furnished  until 
some  time  later,  and  then  the  lien  of  the  inheritance  tax  was 
discovered,  and  some  other  defects  in  the  title.  A  suit  to  quiet 
title  was  prosecuted  by  plaintiff,  and  decree  entered  as  prayed, 
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and  the  plaintiff  seeks  in  this  action  recovery  from  defendant 
for  the  income  tax  and  costs  paid  by  him,  the  expenses  of  the 
suit  in  quieting  title,  and  the  value  of  plaintiff's  time  lost 
in  attending  to  perfecting  the  title.  Judgment  was  entered 
as  prayed,  though  it  is  said  that,  in  so  doing,  several  errors 
were  committed. 

I.  The  title  was  in  the  name  of  Mrs.  Kruse,  and  appellant 

contends  that,  in  joining  in  the  conveyance,  he  was  not  bound 

by  the  warranty  contained  there, — relying  on  Section  2921  of 

the  Code,  which  provides  that  **  Where  either 

1  Husband  and     *^®  husband  or  wife  joins  in  a  conveyance 

oiiSmi^b^u^    ^f  r®*^  estate  owned  by  the  other,  the  husband 

not^un/by*'  or  wife  SO  joining  shall. not  be  bound  by  the 

covenants:  es-  ^        i»  i.  i  -j.    • 

toppei.  covenants  of  such  conveyance,  unless  it  is 

expressly  so  stated  on  the  face  thereof." 
The  evident  design  of  this  statute  was  to  relieve  the  hus- 
band and  wife,  in  joining  in  a  deed  of  the  property  of  the 
other,  from  being  bound  otherwise  than  in  releasing  his  or 
her  interest  therein,  unless  otherwise  so  stated  in  the  instru- 
ment. But  for  this  statute,  the  husband  would  be  liable  on 
a  warranty  in  the  deed  of  his  wife,  even  though  without  inter- 
est therein  except  his  distributive  share  in  the  property.  Bel- 
lows v.  Litchfield,  83  Iowa  36. 

At  common  law,  the  wife,  though  executing  a  warranty 
deed  of  her  own  property  while  under  covertuire,  would  not 
be  liable  on  its  covenants.  Childs  v.  McChesney,  20  Iowa  431. 
Under  our  statutes  emancipating  the  wife  from  the  restric- 
tions of  common  law,  however,  she  is  liable  on  such  covenants', 
but  is  not  liable  updn  the  covenants  of  warranty  in  the  con- 
veyance of  land  owned  by  her  husband,  the  title  to  which  is 
not  in  her  name  and  in  which  she  has  no  interest.  In  so 
holding,  the  court,  in  Thompson  v.  Merrili,  58  Iowa  419, 
declared  that  **The  purpose  of  this  statute  evidently  is  to 
exonerate  the  wife  from  liability  upon  the  covenants  in  a 
deed,  when  the  title  is  not  in  her,  and  she  unites  with  her 
husband  in  a  conveyance,  for  the  purpose  of  surrendering 
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whatever  rights  accrued  to  her  in  the  property  by  virtue  of 
her  marriage."  See  Erickson  v.  Johnson,  172  Iowa  12.  But  if 
either  spouse  has  agreed  to  convey  the  land  as  his  own  and 
has  executed  a  conveyance  as  such  owner,  he  is  estopped  from, 
so  limiting  his  conveyance  and  the  covenants  of  his  deed. 
In  other  words,  having  undertaken  to  convey  the  land  as  his 
own,  he  is  within  the  spirit  of  the  section  of  the  Code  quoted, 
and  is  regarded  as  the  owner  of  the  land  when  attempting  to 
convey.  Thompson  v.  Merrill,  supra.  But  estoppel  was  not 
pleaded  and,  for  this  reason,  the  decision  may  not  be  planted 
on  that  ground.  The  evidence  shows  that  defendant  nego- 
tiated the  sale,  and  in  the  written  contract,  although  signed 
o  TT,,-«.^^  .^«  l>y  his  wife  also,  expressly  agreed  that  a*  war- 
to™nvey*^o?nt  ranty  deed  should  be  delivered,  with  assur- 
vey^Fa^nd  iSsionV- ance  of  a  clcar  title  to  the  purchaser,  as 
breach^"iiabii^ '  exemplified  in  the  abstract.    Not  only  did  he 

ity  of  non-  ,  ,  ,  ,         , 

owner.  so  agree,  but  the  contract  shows  that  he  was 

to  receive  a  part  of  the  consideration  derived  from  the  sale 
of  the  land.  The  purchaser  was  not  aware  that  the  title  of  the 
land  was  in  the  wife,  and  had  a  right  to  rely  upon  the  agree- 
ment of  the  defendant,  as  well  as  that  of  his  wife,  that  the 
abstract  would  show  a  clear  title  and  that  he  would  warrant 
the  title.  Having  undertaken,  for  a  consideration  represented 
by  the  contract  as  $6,500.00,  to  execute  such  a  deed  and  fur- 
nish such  abstract,  on  breach  thereof  he  became  liable  for  any 
consequential  damages. 

Appellant  contends,  however,  that  the  contract  was  execu- 
tory, and  that  the  execution  of  the  deed  was  such  a  perform- 
ance of  the  contract  that  all  provisions  of  the  latter  were 
merged  in  the  deed,  relying  on  Davenport  v. 

3.  IDEfBDS :  con- 
struction:  Whisler,  46  Iowa  287,  and  Mathias  v.  Mathias, 
merirei'  of  prior  '  ' 

p2i?Si^r:         1^*^  ^^^^  S^-     Such  is  the  rule  where  the 

Intent  •  contract  and  deed  can  be  said  to  relate  to  like 

covenants  or  conditions ;  but  it  does  not  necessarily  extend  to 

rights  collateral  to  and  independent  of  the  conveyances.    As 

said  in  Carey  v.  Walker,  172  Iowa  236 : 
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**We  must  not  be  understood  as  holding  that,  where  the 
right  claimed  would  vary,  change  or  alter  the  agreement  in 
the  deed  itself,  or  inheres  in  the  very  subject  matter  with 
which  the  deed  deals,  a  prior  contract,  covering  the  same  sub- 
ject matter,  can  be  shown  as  against  the  provisions  of  the 
deed ;  but  we  do  hold  that,  where  a  contract  provides  for  the 
conveyance  of  the  real  estate  upon  the  payment  of  a  certain 
sum,  and  gives  to  the  purchaser  certain  rights,  collateral  to 
and  independent  of  the  conveyance,  the  making  of  the  deed 
does  not  merge  the  collateral  or  independent  agreement  into 
the  deed,  so  that  they  cannot  be  shown  and  enforced." 

The  exception  to  the  general  rule  is  clearly  stated  in 
Morris  v,  Whitcher,  20  N.  Y.  41 : 

'*In  all  cases,  then,  where  there  are  stipulations  in 
a  preliminary  contract  for  the  sale  of  land,  of  which 
the  conveyance  itself  is  not  a  performance,  the  true 
question  must  be  whether  the  parties  have  intention- 
ally surrendered  those  stipulations.  The  evidence  of  that 
intention  may  exist  in  or  out  of  the  deed.  If  plainly  expressed . 
in  the  very  terms  of  the  deed,  the  evidence  will  be  decisive. 
If  not  so  expressed,  the  question  is  open  to  other  evidence; 
and  I  think,  in  absence  of  all  proof,  there  is  no  presumption 
that  either  party,  in  giving  or  accepting  a  conveyance,  intends 
to  give  up  the  benefit  of  covenants  of  which  the  conveyance  is 
not  a  performance  or  satisfaction." 

In  Reed  v.  Sycks,  27  Ohio  State  285,  the  rule  is  well 
stated: 

'*In  all  cases  of  stipulations  in  a  preliminary  contract  for 
the  sale  of  land,  of  which  the  deed  is  not  a  performance,  the 
true  question  is  whether  the  parties  have  surrendered  those 
stipulations.  This  is  a  question  of  intention  of  the  parties. 
The  evidence  of  that  intention  may  exist  in  or  out  of  the  deed. 
There  is  no  presumption  that  a  party,  in  giving  or  accepting 
a  deed,  intends  to  give  up  the  covenants  of  which  the  deed  is 
not  a  performance  or  satisfaction. " 

In  that  case,  this  principle  was  recognized,  and  has  been 
Vol.  173  Ia.— 18 
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applied  uniformly  and  in  a  great  variety  of  casQS,  among 
which  are  Close  v.  Zell,  141  Pa.  390;  Disbrow  v.  Harris,  122 
N.  Y.  362;  Oreen  v.  Batsoru,  71  Wis.  54  (5  Am.  St  194); 
Letchworih  v.  Vaughan,  77  Ark.  305. 

Reverting  to  the  contract,  it  will  be  observed  that  defend- 
ant merely  undertook  **a  good  and  sufficient  warranty  deed  to 
be  delivered".  The  warranty  deed  delivered  was  executed  in 
the  performance  of  this  stipulation  and,  as  it  related  to  the 
specific  undertaking  in  the  contract,  must  have  been  accepted 
in  performance  thereof.  In  accepting  same,  parties  construed 
the  contract  with  reference  to  the  warranty  stipulated.  The 
plaintiif,  having  accepted  warranty  deed  in  the  form  ten- 
dered, is  not  in  the  situation,  in  the  absence  of  any  diowing 
of  fraud  or  mistake,  to  assert  that  it  was  not  such  a  warranty 
as  was  contemplated  in  the  contract, — ^in  other  words,  that, 
part  of  the  contract  having  been  performed  by  the  execution 
of  the  deed,  it  is  merged  therein,  and  neither  party  may  rely 
upon  it  save  as  found  in  the  deed. 

The  defendant  also  undertook  to  furnish  an  "abstract 
showing  clear  title  to  the  purchaser".  This  undertaking  was 
an  agreement  collateral  to  anything  contained  in  the  deed 
and,  therefore,  not  necessarily  merged  therein.  Ordinarily, 
the  abstract  is  submitted  to  the  purchaser  long  enough  before 
consummation  of  the  agreement  to  sell  to  afford  him  suffi- 
cient time  for  examination  of  the  same.  But  here  the  sub- 
mission of  the  abstract  was  exacted  at  the  same  time  the  deed 
was  to  be  furnished;  but  this  was  not  done  until  long  after 
•  the  payment  of  the  consideration  and  the  execution  of  the 
deed  upon  an  understanding  had  that  the  abstract  should  be 
furnished  later  and,  if  there  was  anything  wrong,  it  was  to 
be  fixed  up  as  soon  as  the  vendor  could  get  around  to  it,  and 
according  to  the  terms  of  the  contract. 

Whether  a  deed  has  been  accepted  as  performance  of  a 
collateral  stipulation  contained  in  a  contract  to  convey  land 
always  depends  upon  the  intention  of  the  parties.  Some- 
times this  is  manifest  from  an  examination  of  the  written 
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instruments ;  but  frequently,  to  ascertain  this,  resort  must  be 
had  to  extrinsic  evidence,  written  or  oral.  Slocum  v.  Bracy, 
55  Minn.  249  (43  Am.  St.  499) ;  Lofhis  v.  Reed,  (Kans.)  31  L. 
R.  A.  (N.  S.)  457.  By  postponing  performance  of  this  stipu- 
lation and  agreeing  to  remedy  any  defect,  the  parties  clearly 
evidenced  an  intention  that  the  receipt  of  the  deed  was  not 
to  be  regarded  as  performance  thereof.  When  the  abstract 
was  presented,  it  disclosed  the  existence  of  unpaid  inherit- 
ance taxes  as  an  incumbrance  against  the  land,  and  also  other 
defects ;  and,  in  order  to  render  the  abstract  of  title  such  as 
grantors  had  undertaken  to  furnish,  it  was  necessary  to  pay 
these  taxes,  and  also  to  procure  quit  claim  deeds  from  or 
quiet  title  against  persons  hereinafter  indicated.  Expenses 
so  incurred  were  necessary  to  make  the  abstract  such  as 
defendant  had  agreed  to  furnish,  and  in  consequence  of  the 
breach  of  such  stipulation.  Not  having  title  to  the  land, 
defendant  was  not  bound  by  the  warranty  in  the  de'ed,  but 
was  liable  on  the  breach  of  the  stipulation  to  furnish  an 
abstract  showing  clear  title;  and  the  measure  of  damages 
manifestly  is  the  reasonable  expense  of  doing  whatever  was 
necessary  to  be  done  in  perfecting  such  an  abstract. 

II.  It  is  argued,  however,  that  the  word  ''conveyance", 
as  found  in  the  statute  quoted,  should  be  given  a  broad  con- 
struction, so  as  to  include  contracts  for  the  sale  of  land,  and 
4.  Husband  and     aPPeUa^t  seems  to  rely  upon  Gregg  v.  Oweiis, 
Tn":'  "SJTvey.    (Minn.)  33  N.  W.  216.     There,  the  statute 
"contract  to       construcd  provided  that  "No  conveyance  or 

convey"  not  •         t  i        «         i  ^  i» 

synonymous.  contract  for  the  sale  of  real  estate  or  of  any 
interest  therein  by  a  married  woman  .  .  .  shall  be  valid 
unless  her  husband  join  with  her  in  such  conveyance."  The 
court  held  that  the  term  "such  conveyance"  referred  to  the 
word  "contract",  as  well  as  "conveyance".  This  was  evident 
from  the  language  of  the  statute.  As  the  word  is  ordinarily 
used,  in  statutes  in  relation  to  real  estate,  "conveyance" 
means  the  deed  or  act  or  instrument  by  which  property  in  real 
estate  is  transferred.    Dudley  v,  Sumner,  5  Mass.  438,  470; 
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Brawn  v,  Fritz,  13  N.  H.  283.  The  meaning  of  the  word  nec- 
essarily depends  somewhat  on  the  context  and  the  connection 
in  which  it  is  employed.  The  connection  in  which  this  Sec- 
tion 2921  is  found  leaves  no  doubt  that  by  ''conveyance"  was 
meant  the  transfer  of  the  land  or  some  interest  therein  from 
one  person  to  another,  and  not  the  promise  or  agreement  to 
transfer. 

IV.  It  is  said  that  there  was  no  proof  of  defects  in  the 

title,  and  therefore  the  expense  in  quieting  the  title  and  in 

perfecting  the   abstract  ought  not  to   have   been   allowed. 

Counsel  evidently  have  overlooked  the  testi- 

6.   VCNDOR  AND  •   t^       ,  ,.      i       .  -»  -.     « 

puscHAsrat :        mony  of  Beckman,  disclosing  that  one  defect 

cjuietinir  title:  "^  '  '^ 

in^M^aionaSS"   ^^  ^^  *^**  *  ^^^  ^^^  ^^*  J^^  ^^  ^^^  CXecU- 

^^^^  tion  of  a  deed  in  the  chain  of  title ;  another, 

that  there  was  a  failure  to  state  that  the  grantor  was  a  single 
man ;  another,  that,  in  partition  proceedings,  the  petition  had 
failed  to  state  that  the  parties  defendant  were  the  only  heirs, 
or  whether  they  were  minors,  and  omitted  to  state  names  of 
their  spouses;  that  there  appears  to  have  been  no  proper 
service  on  minors ;  and  that  there  was  a  misdescription  in  one 
deed. 

If  plaintiff  included  lands  owned  by  himself,  in  order  to 

save  expense  to  both  parties  in  an  action  to  quiet  title,  it  is  not 

a  matter  of  complaint,  as  it  was  for  defendant's  benefit.  The 

testimony  as  to  the  value  of  services  rendered 

€.  Vbndor  and  ,  _.  ,■.--,,,  .y»^,  • 

puRCHAsra:        IS  undisputed.     Mohland  testified  that,  for 

quletinK  title:  *^  ' 

cover*  wtpense:    ^^  services  as  an  attorney  and  his  expenses 
defense.  jjj  ^.j^^  matter  of  quieting  title,  $150  was  rea- 

sonable, and  we  have  no  reason  to  interfere  with  the  district 
court's  conclusion  that  this  was  the  fact. 

Discovering  no  error  in  the  record,  the  judgment  is — 
Affinned. 

C.  J.,  Gaynob  and  Salingbr,  JJ.,  concur. 
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John  D.  Wolfe,  et  al,,  Appellees,  v.  Iowa  Railway  &  Light 
Company,  Appellant. 

EBONENT  DOMAIN:    Compensation— Pezson  Entitled— "Owner' '— 

1  Vendor  and  Vendee.  An  ''owner"  of  real  estate  within  the 
meaning  of  the  Eminent  Domain  Act  (Sec.  1995,  et  seq.,  Code, 
1897)  may  include  one  who  has  a  fixed  and  vested  interest  in  the 
real  estate  as  such,  even  though  he  does  not  hold  the  legal  title 
when  condemnation  proceedings  are  instituted. 

PRINCIPLE  APPUED:  A  vendor,  holding  the  legal  title  and 
exclusive  ownership  of  land,  contracted  in  September,  1913,  to  sell 
the  same,  title  deed  to  pass  to  vendee  on  March  1,  1914.  In  case 
of  loss  by  fire,  or  in  case  a  contemplated  railway  right  of  way 
was  condemned  across  the  land,  the  damages  were  to  be  applied 
on  the  purchase  price.  In  October,  1913,  condemnation  proceed- 
ings were  instituted  for  said  right  of  way,  the  vendor  and  vendee 
both  being  made  parties.  The  vendor  did  not  appeal  from  the 
award.  The  vendee  and  the  railway  company  did  appeal.  On 
Harch  1,  1914,  vendee  received  his  deed.  Later,  the  appeals  were 
consolidated  and  tried.  Held,  the  vendee  had  such  interest  in  the 
land,  under  his  contract  and  subsequently  acquired  deed,  as  to 
render  him  a  proper  party  to  the  proceeding,  with  consequent  right 
to  maintain  his  appeal. 

VENDOR    AND    PUBOHASEB:      Estate    of    Vendee— "EqulUble 

2  Ownership"  Bnle  Becognlzed.  Bule  recognized  that  a  valid, 
binding,  enforceable  contract,  under  which  vendor  agrees  to  sell 
and  vendee  agrees  to  buy  real  estate,  with  performance  postponed 
to  a  future  date,  constitutes  the  vendee  the  equitable  owner  of  the 
land,  and  the  vendor  a  trustee  holding  the  legal  title  in  trust  as 
security  for  the  performance  of  the  contract,  until  breach  and  for- 
feiture of  rights  occur. 

Appeal  from  Linn  District  Court, — P.  0.  Elllson,  Judge. 

Friday,  December  17,  1915. 

Condemnation  proceeding  for  railroad  right  of  way  pur- 
poses. Both  parties  appealed  from  the  award  of  the  sheriff's 
jury.  In  the  district  court,  the  appeals  were  consolidated  and 
tried  as  one  case.  From  the  award  and  judgment  in  the 
district  court,  the  defendant  has  appealed. — Affirmed. 
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John  A.  Reed,  E.  H.  Crocker,  Charles  W,  Kepler  dk  Son, 
and  E.  A.  Johnson,  for  appellant. 

Redmond    ds    Stewart    and    Charles    Penningroth,    for 
appellees. 

Evans,  J. — I.    The  three  plaintiffs  are  named  in  the  pro- 
ceedings as  purported  owners  and  parties  in  interest  in  the 
real  estate  involved.     The  condemnation  proceedings  were 
1.  Eminent  do-     instituted  by  the  defendant  railway  company, 
JaUoni^SSSS"  and  the  award  of  the  sheriff's  jury  was  made 
"SwS^"S  on  October  31,  1913.    At  that  time,  plaintiff 

vendee.  Maybauer  held  the  legal  title  to  the  land 

involved  herein,  being  a  farm  of  80  acres,  subject  to  a  con- 
tract of  sale  entered  into  by  him  with  his  coplaintiffs,  John  D. 
Wolfe  and  Thomas  L.  Wolfe,  whereby  Maybauer  agreed  to 
sell  and  the  Wolfes  to  buy  said  farm  for  an  agreed  considera- 
tion, to  be  paid  on  March  1st  following.  This  contract  was 
fully  performed  according  to  its  terms  by  both  parties  thereto 
on  March  1st  following,  which  date  was  prior  to  the  date  of 
the  trial  hereof  in  the  district  court.  The  plaintiffs  make 
no  controversy  between  themselves.  The  defendant,  however, 
contends  that  the  Wolfes  had  no  such  interest  or  ownership 
of  the  land  as  entitled  them  to  appear  as  plaintiffs.  The 
defendant,  therefore,  moved,  at  the  close  of  the  evidence,  that 
their  appeal  from  the  award  of  the  sheriff's  jury  be  dis- 
missed, and  that  all  the  evidence  in  the  record  offered  by  them 
on  the  subject  of  damages  should  be  stricken  therefrom  on 
such  ground.  The  question  thus  raised  is  the  one  question 
now  presented  for  our  consideration  on  this  appeal.  The  basic 
proposition  of  the  defendant's  argument  herein  is  that  the 
contract  of  sale  from  Maybauer  to  the  Wolfes  -was  wholly 
executory,  and  that  the  title  to  the  land  was  unaffected 
thereby;  that,  at  the  time  of  the  award  by  the  sheriff's  jury, 
Maybauer  was  the  only  party  in  interest  as  the  absolute  and 
unqualified  owner  in  fee  simple;  that  the  subsequent  war- 
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ranty  deed  executed  by  Maybauer  on  March  1st  could  not 
affect  the  damages;  that,  therefore,  Maybauer  alone  could  be 
heard  to  claim  or  prove  damages ;  and  that  Maybauer  himself 
did  not  appeal  from  the  award  of  the  sheriff's  jury  or  appear 
in  person  at  the  trial. 

The  request  of  the  motion  in  the  district  court  was  that 
a  verdict  be  directed  against  the  Wolfes  on  the  grounds  here 
indicated.  The  defendant  did  not,  in  the  district  court,  ask  a 
dismissal  of  its  own  appeal.  The  plaintiffs  were  all  in  court 
by  virtue  of  defendant's  appeal  and  by  virtue  of  the  initial 
proceedings,  which  the  defendant  instituted  against  them.  On 
such  appeal,  the  question  of  damages  was  triable  de  novo. 
Except  in  one  respect,  hereinafter  indicated,  the  defendant 
had  no  interest  in  the  question  as  to  whom  the  damages 
accrued  as  between  the  plaintiffs.  The  contract  of  sale  entered 
into  by  Maybauer  and  the  Wolfes  was  as  follows : 

'*This  agreement,  made  this  nineteenth  day  of  September, 
A.  D.  1913,  between  Lewis  Maybauer  of  the  county  of  Linn 
and  state  of  Iowa,  party  of  the  first  part,  and  John  Wolfe 
and  Tom  Wolfe  of  the  county  of  Linn  and  state  of  Iowa, 
party  of  the  second  part,  as  follows: 

"The  party  of  the  first  part  hereby  agrees  to  sell  to  the 
party  of  the  second  part,  on  the  performance  of  the  agree- 
ments of  the  party  of  the  second  part,  as  hereinafter  men- 
tioned, all  his  right,  title  and  interest  in  and  to  the  real  estate 
situated  in  the  county  of  Linn  and  state  of  Iowa,  to  wit : 

**0n  March  1,  1914,  the  80-acre  farm  owned  by  first 
party,  directly  between  Mt.  Vernon,  Iowa,  and  Lisbon,  Iowa, 
directly  opposite  West  Wood  horse  farm. 

**In  case  of  loss  by  fire  or  otherwise,  first  party  collects 
insurance  and  credits  same  to  second  party  on  purchase  price 
of  farm  for  the  sum  of  twenty-three  thousand  two  hundred 
dollars,  payable  as  hereinafter  mentioned.  And  the  said  party 
of  the  second  part,  in  consideration  of  the  premises,  hereby 
agrees  to  and  with  the  party  of  the  first  part,  to  purchase  all 
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his  right,  title  and  interest  in  and  to  the  real  estate  above 
described,  for  the  sum  of  twenty-tiiree  thousand  two  hundred 
dollars,  and  to  pay  said  sum  therefor  to  the  party  of  the  first 
part,  his  heirs  or  assigns,  as  follows :  Five  thousand  and  two 
hundred  dollars  on  March  1,  1914,  as  shown  by  note  dated 
Sept.  19,  1913>  and  due  March  1,  1914,  and  eighteen  thousand 
dollars,  March  1, 1915,  as  shown  by  one  note  to  be  given  March 
1,  1914,  for  eighteen  thousand  dollars,  due  March  1,  1915, 
given  by  second  party  to  first  party,  at  which  time  (March  1, 
1914),  deed  and  abstract  to  be  given  second  parties.  The 
eighteen  thousand  dollar  note  secured  by  first  mortgage  on 
land  sold  herein,  with  interest  from  this  date  at  the  rate  of  5 
per  cent,  per  annum  on  all  such  sums  as  shall  remain  unpaid, 
payable  annually  until  all  is  paid. 

*'It  is  expressly  agreed  that  the  party  of  the  second  part 
shall  keep  all  buildings  on  said  premises  constantly  insured 
for  two  thirds  their  value  in  good  and  satisfactory  insurance 
companies  for  the  benefit  of  the  party  of  the  first  part   •   •   *. 

'*But  if  said  sums  of  money,  interest  and  taxes  are  paid 
as  aforesaid,  promptly  at  the  time  aforesaid,  the  party  of  the 
first  part  will,  on  receiving  said  money  and  interest,  execute 
and  deliver  at  his  own  cost  and  expense  a  warranty  deed  of 
said  premises  as  above  agreed,  accompanied  by  an  abstract 
showing  good  and  sufficient  title  to  said  property  in  the  vendor, 
free  and  clear  of  all  liens  and  incumbrance. 

**If  any  of  the  land  is  condemned  by  Interurban  R.  R., 
all  such  money  must  be  applied  on  payment  of  above  note." 

It  is  manifest  from  the  foregoing  that  the  legal  title  of 
the  farm  in  question  rested  in  Maybauer  until  March  1,  1914. 
It  is  also  manifest  that  the  contract  in  question  was  obligatory 
upon,  and  enforceable  against,  both  parties  thereto.  Neither 
party  could  escape  the  provisions  of  this  contract  except  by 
the  subsequent  consent  of  the  other.  Such  subsequent  consent 
would  amount  only  to  a  subsequent  contract.  Under  this  con- 
tract, the  full  beneficial  interest  of  Maybauer  in  the  land  was 
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the  agreed  purchase  price  to  be  paid.  Under  the  same  eon- 
tract,  the  Wolfes  became  subject  to  every  future  unfavorable 
contingency,  and  entitled  to  the  benefit  of  every  favorable 
one.  Future  depreciation  of  value  would  fall  upon  them. 
Future  appreciation  would  inure  to  them.  Future  apprecia- 
tion or  depreciation  could  affect  Maybauer  only  as  affecting 
his  security  for  the  purchase  price.  The  contract  was  entered 
into  before  the  appropriation  of  the  right  of  way.  It  was 
known  to  the  parties  that  a  location  of  a  right  of  way  was. 
in  prospect  as  a  possibility,  but  no  rights  had  been  asserted 
by  or  accrued  to  the  railway  company.  In  the  absence  of  a 
contrary  provision  in  the  contract,  it  would  seem  too  clear  for 
dispute  that  if,  after  the  execution  of  such  binding  contract, 
the  premises  should  be  depreciated  by  the  appropriation  of  a 
right  of  way,  the  damages  accruing  by  reason  of  such  appro- 
priation should  accrue  to  the  purchasers,  to  the  extent  at  least 
of  having  the  same  applied  in  reduction  of  the  purchase  price. 
This  equitable  consideration  was  recognized  by  the  parties  to 
the  contract  at  the  time  of  its  execution,  by  the  following 
clause : 

**If  any  of  the  land  is  condemned  and  taken  by  Inter- 
urban  Railway,  all  such  money  must  be  applied  to  the  pay- 
ment of  the  above  note." 

Unfortunately  this  clause  is  somewhat  ambiguous.  It 
may  be  construed  to  mean  that  Maybauer,  as  holding  the 
legal  title,  should  collect  the  damages  and  apply  the  same 
upon  the  purchasers'  note  for  the  purchase  price,  or  it  may  be 
construed  to  mean  that  the  Wolfes  should  collect  the  dam- 
ages and  apply  the  same  upon  the  purchase  money  note.  The 
ambiguity  is  not  material,  because  the  net  result  is  the  same 
upon  either  construction.  The  effect  of  it  is  to  protect  the 
security  of  Maybauer,  and  at  the  same  time  to  recognize  the 
beneficial  ownership  of  the  Wolfes,  and  to  give  them  the 
benefit  of  the. damages  in  the  reduction  of  the  note.  As  a 
security   for   the   purchase   money,   therefore,   the   damages 
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belonged  to  Maybauer;  as  an  asset,  they  belonged  to  the 

Wolfes,  subject  to  Maybauer's  ectnitable  lien.     The  general 

rule,  which  has  been  rec<^nized  for  many 

2.  Vendor  and  ,  .  ,  ,  .       . 

tate^of^^'d^"  years  in  this  state,  is  that  a  valid  and  binding 
«a3Sp^rifie*^""  contract,  entered  into  between  parties  who 
recognized.  ^^.^  ^^^^  ^^  perform,  whereby  one  agrees  to  sell 
and  the  other  to  buy  real  estate  for  an  agreed  consideration 
to  be  paid  at  a  future  date^  and  whereby  the  formal  convey- 
iance  is  to  be  postponed  until  such  payment  be  made,  has  the 
effect  to  make  the  purchaser  the  equitable  owner  of  the  land 
and  to  make  the  seller  a  trustee  holding  the  legal  title  in 
trust  and  as  security  for  the  performance  of  the  contract ;  and 
that  such  relation  will  continue  at  least  until  there  shall  be 
a  breach  of  performance  and  a  forfeiture  of  rights.  The 
defendant  concedes  this  general  rule,  but  contends  for  certain 
distinctions  which  differentiate  the  present  case,  whereby  such 
rule  does  not  apply.  The  following  cases  are  illustrative  of 
the  line  of  cases  relied  on  by  the  defendant  for  such  differ- 
entiation :  Mathias  v.  Mathias,  167  Iowa  81 ;  Sheehy  v.  Scott, 
128  Iowa  551 ;  Kempton  v.  State  Ins.  Co,,  62  Iowa  83.  The 
Kempton  case  involved  the  construction  of  a  forfeiture  pro- 
vision in  an  insurance  policy  whereby  the  insurance  became 
forfeited  by  the  sale  of  the  premises.  Such  forfeiture  clause 
was  construed  most  favorably  to  the  policy  holder,  and  it  was 
held  that  only  a  completed  sale,  including  the  transfer  of  the 
legal  title,  could  operate  as  such  a  forfeiture.  In  Sheehy  v. 
Scott,  the  contract  involved  was  a  contract  of  option  only. 
There  was  no  undertaking  in  such  contract  on  the  part  of  the 
alleged  purchaser  whereby  he  bound  himself  to  purchase.  He 
had,  therefore,  only  an  option  to  purchase,  which  could 
become  effective  only  by  its  subsequent  exercise.  In  the 
Mathias  case,  the  holding  was  that  a  warranty  deed  carried 
with  it  to  the  grantee  no  right  to  recover  damages  for  tres- 
pass committed  upon  the  granted  premises  prior  to  the  exe- 
cution of  the  deed,  such  right  of  damages  accruing  only  to 
the  then  owner  of  the  premises.     The  deed  involved  in  that 
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case  was  executed  by  several  grantors,  who  were  owners  in 
common  of  the  land.  There  had  been  an  antecedent  contract 
of  sale  entered  into  between  the  grantee  of  the  land  and  one 
of  the  owners  in  common.  The  other  grantors,  however,  were 
not  parties  to  such  antecedent  contract.  As  to  them,  there- 
fore, they  were  allowed  to  recover  in  their  own  right  the  dam- 
ages ensuing  from  a  prior  trespass.  The  one  grantor,  how- 
ever, who  had  entered  into  antecedent  contract  was  denied 
such  recovery. 

In  the  case  before  us,  it  is  not  very  material  whether 
we  call  the  Wolfes  the  equitable  owners  of  the  land  or 
whether  we  characterize  their  interest  by  some  other  term. 
They  did  have  a  fixed  and  vested  interest  in  the  real  estate 
as  such.  Their  interest  was  clearly  affected  by  the  appropria- 
tion of  the  right  of  way  across  such  farm.  The  mutual  rights 
of  the  plaintiff  Maybauer  and  the  Wolfes  were  entirely  con- 
sistent ;  one  was  not  adverse  to  the  other.  Both  purchaser  and 
seller  understood  their  relative  rights  alike.  In  order  to  be 
** owners",  within  the  meaning  of  the  condemnation  statute, 
it  is  not  necessary  that  the  ownership  be  exclusive  nor  that 
it  be  vested  with  a  legal  title  as  distinguished  from  an  equi- 
table interest.  We  have  held  that,  under  appropriate  cir- 
cumstances, a  mortgagee  may  claim  the  benefit  of  damages 
to  be  awarded.  Sawyer  v.  Landers  &  Son,  56  Iowa  422 ;  and 
Schafer  v.  Schafer,  75  Iowa  349.  The  question  here  presented 
was  discussed  in  Pinkerion  v.  Boston  &  A.  R.  Co,,  109  Mass. 
527,  537,  as  follows: 

"With  regard  to  any  previous  taking  of  the  land,  the 
respondents  deny  the  petitioner's  right  to  recover  damages, 
on  the  ground  that  the  legal  title  had  not  vested  in  him  at 
the  time.  But  before  the  filing  of  the  location  of  1866,  he  had 
made  a  contract  for  the  purchase  of  the  land,  and  had  thereby 
become  equitably  entitled  to  a  conveyance  upon  the  perform- 
ance of  the  conditions  of  the  purchase.  The  price  which  he 
had  agreed  to  pay  was  made  upon  the  assumption  that  he 
was  to  become  the  owner  of  the  entire  lot,  unincumbered  by 
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as  in  the  case  of  other  trustees,  but  certain  duties,  one  of 
which  is  to  use  reasonable  care  to  preserve  the  property  in  a 
reasonable  state  of  preservation,  and,  so  far  as  may  be,  as  it 
was  when  the  contract  was  made." 

In  Stevenson  v.  Loehr,  57  111.  509,  511,  it  is  said : 
**In  such  cases,  then,  if  the  railway  company,  condemn- 
ing a  portion  of  the  land,  pays  damages,  they  would  belong, 
in  equity,  to  the  purchaser.  It  is  true,  if  the  security  of  the 
vendor  would  be  impaired  by  the  receipt  of  the  damages  by 
the  purchaser,  he  might  insist  they  should  not  be  paid  to  him 
until  his  security  had  been  increased  to  that  extent,  and  the 
purchaser  would  have  a  corresponding  right  to  security,  if 
about  to  be  placed  in  jeopardy  by  their  payment  to  the  vendor. 
But  the  damages  belong,  in  fact,  to  the  purchaser,  and  if  the 
vendor  receives  them  he  must  hold  them  as  trustee  for  the 
purchaser,  to  be  accounted  for  when  the  purchase  money  is 
paid." 

II.  Upon  the  record  before  us  herein,  the  defendant  has 
no  apparent  interest  to  subserve  by  raising  the  question  as 
to  the  relative  rights  of  these  plaintiffs  as  to  the  damages  to 
be  awarded  to  the  owner.  The  situation  that  stimulated  this 
objection  in  the  first  instance  was  that  the  Wolfes  owned  land 
contiguous  to  the  Maybauer  land  and  bought  the  Maybauer 
land  with  a  view  of  farming  the  same  in  conjunction  with 
their  other  lands.  An  attempt* was  made  by  the  Wolfes  to 
predicate  their  damages  upon  the  basis  of  their  holding  both 
farms  as  one.  That  is  to  say,  they  undertook  to  claim  that 
the  land  previously  owned  by  them  had  been  diminished  in 
value  by  the  appropriation  of  the  right  of  way  out  of  the 
newly  acquired  land.  It  may  be  assumed  that  this  would 
have  been  an  element  of  damages  not  available  to  Maybauer. 
The  trial  court,  in  its  instructions  to  the  jury,  did  not  permit 
the  damages  to  be  assessed  upon  such  a  basis,  but  confined  the 
jury  strictly  to  the  depreciation  of  the  newly  acquired  farm 
by  reason  of  the  appropriation.  On  this  basis,  the  amount  of 
the  award  would  be  the  same  whether  it  should  accrue  to  May- 
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the  action  of  the  respondents  in  appropriating  a  portion  of 
it  to  their  own  use.    Under  the  decree  of  this  court,  he  has 
been  compelled  to  fulfill  his  contract,  and  to  pay  the  price 
of  the  entire  lot.     The  effect  of  this  decree  is  that  he  gets 
from  his  grantors  less  than  he  contracted  for,  and  that  all  the 
damage  resulting  from  the  construction  of  the  respondents' 
railroad  falls  upon  him,  and  not  upon  the  parties  from  whom 
he  derived  his  title.    So  far  as  it  is  a  question  between  him 
and  his  grantors,  there  can  be  no  doubt  that  the  compensa-/ 
tion  for  the  taking  equitably  belongs  to  him,  and  not  to  them. 
If  it  should  be  paid  to  them,  the  result  would  be  that  they 
would  be  paid  a  second  time  for  what  they  have  already  sold 
and  been  paid  for.     They  have  already  been  paid  for  the 
entire  lot,  and  if  in  addition  to  the  price  paid  them  they  were 
to  proceed  and  recover  damages  for  land  taken  after  they  had 
ceased  to  have  the  equitable  title,  on  the  ground  that  they  had 
not  parted  with  the  legal  title,  they  would  be  liable  for  any 
amount  so  recovered  to  the  petitioner,  as  his  trustees.    It  is 
a  mere  question  whether  he  can  claim  the  damages  in  his  own 
name,  or  is  bound  to  sue  for  them  in  the  name  of  the  grantors, 
in  whom  the  legal  title  stood.    We  do  not  think  that,  in  pro- 
ceedings of  this  nature,  there  is  any  inflexible  rule  of  law 
that  requires  the  court  to  shut  its  eyes  to  the  real  interests 
of  the  parties,  or  to  refuse  to  take  into  consideration  their 
substantial  rights  and  equities  in  relation  to  each  other.    All 
that  the  respondents  are  entitled  to  is  that  they  shall  not,  after 
paying  the  damages  to  one  party,  continue  liable  to  pay  them 
to  another." 

Also  in  Clarke  v.  Bamuz,  Law  Reports,  1891,  2  Queen's 
Bench,  456,  Lord  Coleridge  discussed  the  same  as  follows : 

"It  appears  to  be  well  established  in  equity  that,  in  the 
case  of  a  contract  for  the  sale  and  purchase  of  land,  although 
the  legal  property  does  not  pass  until  the  execution  of  the 
conveyance,  during  the  interval  prior  to  completion  the 
vendor  in  possession  is  a  trustee  for  the  purchaser,  and  as 
such  has  duties  to  perform  towards  him,  not  exactly  the  same 
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bauer  or  to  the  Wolfes.  The  defendant,  therefore,  had  no 
interest  in  the  question  of  whether,  as  between  themselves, 
Maybauer  or  the  Wolfes  should  take  the  damages.  Each  had 
his  appropriate  interest  therein.  All  were  parties  to  the 
ease,  and  the  defendant  was  thereby  protected  by  the  adjudi- 
cation against  double  liability. 

Upon  the  whole  record,  therefore,  we  hold  that  the  Wolfes 
had  such  an  interest  in  the  real  estate,  both  under  their  con- 
tract and  under  the  subsequent  warranty  deed,  as  to  make 
them  appropriate  parties  to  the  proceeding;  and,  being  parties 
thereto,  they  were  entitled  to  be  heard  upon  the  one  issue  in 
the  case,  viz.,  What  was  the  depreciation  in  the  value  of  the 
farm  in  question  by  reason  of  the  appropriation  of  the  right 
of  way?  The  order  of  the  district  court  is,  therefore, — 
Affirmed, 

Dbemer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Cedar  County,  Appellee,  v.  W.  J.  Moore,  Guardian, 
Appellant. 

PLEADINa:    Matters  Beqnlring  Specific  Pleading— -Compromifle  and 

1  Settlement.  A  settlement  must  be  specifically  pleaded.  (See. 
3629,  Code,  1897.)  The  pleader  cannot  do  this  by  causing  the 
trial  court  to  enter  a  notation  of  his  claim  on  the  calendar. 

APPEAIi  AND  EBBOB:     Beview—- Scope— Becoid  Presented— Snffl- 

2  ciency.  It  is  quite  elementary  that  he  who  complains  of  error 
must  present  enough  of  the  record  to  enable  the  court  .to  determine 
the  question. 

Appeal  from  Cedar  District  Court. — ^W.  N.  Treichler,  Judge. 

Saturday,  December  18,  1915. 

Action  by  Cedar  County  as  plaintiff  to  recover  from  the 
guardian  of  Nancy  M.  Hillyer,  a  person  of  unsound  mind,  the 
amount  of  the  disbursements  made  by  the  county  in  her  behalf 
in  her  maintenance  at  the  asylums  of  the  state  in  Mount 
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Pleasant  and  Independence.  The  case  was  tried  to  the  court 
without  a  jury.  Judgment  was  entered  for  the  plaintiff  for 
the  amount  of  such  disbursements.  The  defendant  has 
appealed. — Affirmed. 

W.  G.  W,  Oeiger,  for  appellants. 

Z>.  D.  McOiUivray,  for  appellee. 

Evans,  J. — The  defendant's  ward,  Mrs.  Hillyer,  was  com- 
mitted to  the  asylum  at  Mount  Pleasant  July  17,  1878,  and 
with  some  intermissions,  there  continued  until  August  30, 
1902.    At  this  latter  date,  she  was  committed 

1.    PUiADIKO: 

Riatters  requir-  to  the  asylum  at  Independence,  and  there  con- 
^JS«;«S.^«-.  -n^  tinned  until  the  time  of  the  trial  herein.  The 

compromise  ana 

flettfement  plaintiff  county  paid  to  the  state  of  Iowa  in 
her  behalf  a  statutory  charge  of  $12  per  month.  Counsel  for 
the  defendant  admits  liability  at  such  rate  for  all  disburse- 
ments made  since  November,  1897.  He  denies  liability  for  all 
disbursements  made  prior  to  such  date.  He  bases  such  denial 
of  liability  upon  the  claim  that  a  settlement  was  had  at  that 
time  with  the  then  guardian  of  Mrs.  Hillyer.  He  introduced 
evidence  to  the  effect  that  a  suit  was  brought  at  that  time  by 
the  present  plaintiff  for  $2,940,  and  that  such  suit  was  after- 
wards settled,  and  so  marked  upon  the  court  records.  This 
testimony  was  received  subject  to  objection  as  incompetent, 
immaterial  and  irrelevant.  The  court  did  not  in  terms  rule 
upon  it.  The  effect  of  the  finding  of  the  court,  however,  was 
to  ignore  the  claim,  further  than  that  an  item  of  $936  was 
allowed  the  defendant,  as  having  been  paid  at  such  time.  The 
question  argued  is  whether  the  evidence  offered  disclosed  a 
settlement  upon  such  date.  No  settlement  was  pleaded.  The 
question  is,  therefore,  quite  precluded.  The  appellant  con- 
tends that  he  did  plead  such  settlement,  and,  in  support  of 
such  contention,  relies  upon  the  fact  that,  after  the  submis- 
sion of  the  case,  and  before  the  entry  of  judgment,  the  trial 
court  made  the  following  notation  upon  his  calendar:    ** De- 
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fendant  claims  all  items  prior  to  November  16,  1897,  settled 
in  former  suit."  We  do  not  think  that  this  notation  was 
available  to  the  defendant  as  a  pleading,  nor  was  the  evi- 
dence available  without  a  pleading.  There  was  no  error, 
therefore,  on  the  part  of  the  trial  court  in  ignoring  the  testi- 
mony nor  in  overruling  the  objection  thereto. 

It  is  further  urged  by  the  appellant  that  the  evidence 
introduced  by  the  plaintiff  failed  to  prove  payment  for  all  the 
quarters  covered  by  the  period  of  the  patient's  confinement. 
2  Appeal  and        -^  large  number  of  vouchers  appear  to  have 

Sope:'  rSord  *   been  introduced  and  appropriately  identified. 

sufficient.  The  contention  of  appellant  is  that  there  ai^ 

some  omissions.  The  record  presented  to  us  here  does  not 
enable  us  to  determine  this  question.  The  abstract  shows  the 
introduction  in  evidence  of  certain  exhibits  under  the 
designations  by  which  they  were  identified,  as  Exhibit  P, 
Exhibit  P-1,  Exhibit  P-2,  etc.  The  abstract  does  not  set  forth 
the  contents  of  any  exhibit.  The  record  before  us,  therefore, 
will  not  permit  the  consideration  of  such  question.  Indeed, 
quite  independently  of  the  mere  vouchers,  we  think  the  evi- 
dence was  sufficient  to  show  that  the. county  had  paid  in 
accordance  with  the  requirements  of  the  statute  all  the  statu- 
tory charges  for  the  maintenance  of  the  patient  during  the 
entire  period  of  time.  The  amount,  therefore,  was  a  mere 
matter  of  computation.  The  record  before  us  discloses  no 
reversible  error.    The  judgment  is,  therefore, — Affirmed. 

Debmeb,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


O.  O.  Cheney  et  al.,  Appellants,  v.  H.  A.  Stevens  et  al., 

Appellees. 

APPEAL  AND  EBBOB:    Motion  for  New  Trial— "Verdict  Contrary 
1    to  Law".     An  objection,  in  a  motion  for  a  new  trial,  that  the 
verdict  is  "contrary  to  law",  no  exceptions  to  the  instructioiia 
having  been  at  any  time  reserved,  raises  no  question. 
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APPEAL  AND  EBBOB:    Motion  for  New  Trial— Jury  Dlfiregarding 

2  1881100.  If  it  be  claimed  that  the  jury  disregarded  the  issues 
submitted  to  it,  proper  exceptions  or  assignments  of  error  should 
be  employed  to  call  the  court's  attention  thereto.  The  objection 
that  the  "verdict  is  contrary  to  law"  presents  no  such  question. 

APPEAL  AND  EBBOB:    Motion  for  New  Trial— FaUnre  to  Assign 

3  Groundfl — "Verdict  Unsupported  by  Evidence."  The  objection 
that  the  verdict  is  not  supported  by  the  evidence  cannot  be  pre- 
sented for  the  first  time  in  the  Supreme  Court. 

APPEAL  AND  EBBOB:    Estoppel  to  Allege  Error— Bequesting  Ih- 

4  stmctlons  on  lasaes.  He  who  recognizes  that  issues  are  pending 
before  the  jury,  and  requests  instructions  bearing  thereon,  will  not 
be  permitted,  when  defeated,  to  claim  that  there  was  no  evidence 
before  the  jury  to  support  such  issues. 

TBIAL:     Verdict— Diaregaxd  of  InstractionB.     Verdict,  in  an  action 

5  for  the  possession  of  propetry,  held  perfectly  consistent  with 
the  instructions. 

Appeal  from  Floyd  District  Court. — C.  H.  Eellet,  Judge. 

Saturday,  December  18,  1915. 

Action  to  recover  possession  of  a  certain  lodge  room, 
which,  it  is  charged,  is  wrongfully  withheld  from  the  plain- 
tife,  contrary  to  the  terms  of  a  lease  under  which  defendants 
entered  and  now  claim  right  of  possession.  There  was  a  ver- 
dict and  judgment  for  defendants,  and  plaintiffs  appealed. — 
Afftrmed. 

Eggert  &  Eggert,  for  appellants. 

Frank  Lingenfelter  and  H.  L.  Lockwood,  for  appellees. 

Weaver,  J. — Plaintiffs  are  the  owners  of  the  property  in 
controversy,  and  leased  the  same  to  the  defendants  for  use  as 
a  lodge  room  in  the  year  1909  for  k  period  of  twelve  years, 
at  the  rate  of  $175  a  year,  payable  quarterly  in  advance, 
except  when  the  premises  Were  untenantable.  There  was  also 
a  provision  authorizing  the  lessors,  u]5)on  nonpayment  of  rent 
according  to  the  agreement,  to  re-enter  the  premises,  after 
giving  a  prescribed  notice.    This  action  was  begun  in  De- 

VoL.173lA.^19 
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cember,  1913,  alleging  a  default  in  payment  of  rent  due 
October  1,  1913,  and  service  of  notice  cancelling  the  lease  and 
demanding  possession,  which,  it  is  averred,  defendants  refused 
to  deliver,  and  judgment  is  asked'  restoring  such  possession 
to  plaintiffs.  The  answer  admits  the  lease,  denies  any  breach 
thereof,  and  alleges  that  the  room  had  become  untenantable 
without  any  fault  on  the  part  of  defendants.  It  pleads,  also, 
that,  by  a  long  course  of  dealing  between  the  parties,  plain- 
tiffs had  waived  the  strict  terms  of  the  lease  as  to  time  of  pay- 
ment of  rent,  and  that  defendants  have  tendered  and  offered 
to  pay  the  same,  in  accordance  with  such  custom  and  prac- 
tice, which  tender  plaintiffs  refuse.  The  issues  were  tried  to 
a  jury.  At  the  close  of  the  testimony,  the  plaintiffs  prepared 
and  submitted  to  the  court  six  requests  for  instructions  to  the 
jury,  all  of  which  were  refused,  though  the  substance  of  some 
of  them  was  embodied  in  the  charge  given  on  the  court's  own 
motion.  The  only  showing  of  any  exceptions  to  these  rulings 
is  the  statement,  **  Instructions  1  to  6  asked  by  plaintiflfe  are 
refused,  and  plaintiffs  except."  No  errors  are  assigned  upon 
the  refusal  of  the  requests.  No  exceptions  to  the  instructions 
given  by  the  court  were  preserved  or  filed  before  the  argu- 
ments were  begun,  as  required  by  the  present  statute,  nor  were 
any  exceptions  thereto  taken  in  any  manner.  Verdict  having 
been  returned  for  defendants,  plaintiffis  moved  for  new  trial. 
The  only  grounds  stated  in  the  motion  are:  (1)  That  the  ver- 
dict is  contrary  to  law;  and  (2)  that  the  verdict  is  contrary 
to  the  court's  instructions  Nos.  3,  4  and  5.  The  appellants' 
brief  assigns  but  one  error,  and  in  these  words:  **The  court 
erred  in  refusing  plaintiffs  a  new  trial."  There  was  no 
motion,  at  the  close  of  the  evidence,  for  a  directed  verdict  in 
plaintiffs'  favor,  nor  does  the  motion  for  a  new  trial  assign 
as  a  ground  thereof  that  th6  verdict  is  not  supported  by  the 
evidence.  As  will  be  readily  seen,  such  a  record  leaves  very 
little  for  this  court  to  do. 

I.  The  objection  that  "the  verdict  is  contrary  to  law" 
raises  no  question  for  our  consideration.    It  was  the  duty  of 
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the  jury  to  pass  upon  the  questions  of  fact  submitted  to  it  and, 

even  though  it  reached  an  erroneous  con- 

^'  mSlr'nSSon    ^^^^^  thcrcon,  its  finding  was  not  contrary 

'veiStS  ^n-     to  law-    If  it  be  claimed  by  appellant  that  the 

2.  appLl  iiND*      i^^  w^^t  outside  of  the  issues  tried  and 

S??eV"uilS°     undertook  to  decide  matters  of  fact  not  con- 

Ing'iMuSf*^'  templated  or  covered  by  the  charge  of  the 

court,  the  exception  thereto  or  assignment 

of  error  thereon  should  in  some  way  call  attention  to  the  point 

relied  upon.    HamiUon  Buggy  Co.  v.  Iowa  Buggy  Co.,  88 

Iowa  364,  368;  Casey  v,  Ballou,  98  Iowa  107,  110. 

For  reasons  already  stated,  the  objection  that  the  ver- 
dict is  not  supported  by  the  evidence  is  not  available  to  the 
appellants.    It  is  also  unavailable  for  the  further  reason  that 
appellant  requested  the  court  to  give  the  jury 
s.  APPBAL  AND        various  instructions,  among  which,  the  first, 

BBBOR  r  motion 

for  new  tHai:    second  and  sixth  requests  are  for  instructions 

failure  to  as-  ^ 

"^tfict  uMup-  directing  the  jury  upon  the  law  bearing  upon 

evidenc^^'  the  issucs  of  fact  raised  by  both  counts  of  the 

*•  i^^^SJppei  answer.    This  is  tantamount  to  an  admission 

ret^MSig^^^'  in  court  that  there  is  evidence  for  the  jury 

on  iuues.  upon  both  issucs,  and  it  is  well  settled  that  a 

party  making  such  requests  cannot  thereafter 

insist  that  the  record  presents  no  jury  question,  and  this  is 

especially  so  where  the  court  either  gives  the  instructions 

asked  or,  as  here,  embodies  the  substance  thereof  in  its  charge. 

Hahn  v.  Miller,  60  Iowa  96 ;  Light  v,  Chicago,  M,  &  St.  P.  B. 

Co.,  93  Iowa  83 ;  Fenner  v.  Crips,  109  Iowa  455. 

II.  The  second  ground  of  the  motion  for  new  trial  is 

equally  vague  and  indefinite — "that  the  verdict  is  contrary  to 

the  third,  fourth  and  fifth  paragraphs  of  the  court's  charge." 

Turning  to  these  paragraphs,  we  find  that  the 

disreifiird  of    *  third    submlts    to    the    jury    the    question 

Instructions.  ,^1^  »   ^      -»•        -»  ^ 

whether,  by  the  course  of  dealing  between  the 
parties,  in  which  defendants  had  paid  and  plaintiffs  had 
accepted  instalments  of  rent  from  time  to  time,  long  after  they 
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became  due,  plaintiffs  had  waived  the  right  to  forfeit  the  lease 
promptly  upon  the  falling  due  of  the  particular  instalment 
payable  October  1, 1913 ;  the  fourth  paragraph  is  to  the  effect 
that  the  premises  could  not  be  considered  untenantable  so 
long  as  they  were  reasonably  suited  to  the  purposes  for  which 
they  were  leased;  and  the  fifth  paragraph  instructs  that,  if 
the  jury  find  that  the  plaintiffs  had  waived  the  right  to  for- 
feit the  lease  promptly  upon  the  falling  due  of  an  instalment, 
plaintiffs  could  not  thereafter  resume  and  insist  upon  the 
strict  terms  of  the  lease  in  this  respect,  without  giving  defend- 
ants notice  of  their  intention  to  do  so.  The  verdict  of  the  jury 
is  in  no  manner  inconsistent  with  these  instructions  or  any  of 
them.  In  the  absence  of  any  exceptions  to  the  instructions, 
we  must  assume  that  they  were  properly  given,  or,  at  least, 
that  they  were  satisfactory  to  both  parties. 

The  action  was  at  law  and  the  issues  were  triable  to  a 
jury.  A  trial  has  been  had,  a  verdict  returned,  and  judgment 
entered.  The  record  before  us  discloses  no  error  which  would 
justify  us  in  remanding  the  cause  for  new  triaL  The  judg- 
ment of  the  district  court  is — Affirmed, 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


W.  W.  Garner,  Appellant,  v.  J.  P.  Kratzbr,  Appellee. 

BVIDENOE:  "Parol  Evidence"  Biile— Written  Contract  Conditioned 

1,3,5  On  Performance  of  Oral  Condition.    Parol  evidence  is  competent 

to  show  that  a  writing,  in  form  a  complete  contract,  and  delivered, 

was  not  to  become  effective  until  the  performance  of  a  condition 

resting  in  parol. 

PRINCIPLE  APPLIED:  Defendant  agreed,  in  writing,  to  tell 
to  plaintiff  certain  stock  of  a  corporation  with  which-  defendant 
was  connected.  In  an  action  for  damages  for  refusal  to  so  sell, 
defendant  pleaded  that,  before  said  written  contract  was  entered 
into,  it  was  orally  agreed  that  plaintiff  should  be  employed  by  the 
company  for  one  year,  upon  the  express  condition  that  the  employ* 
ment  should  cease  and  the  written  contract  nhouUl  not  hecoms 
effective  if  plaintiff    (a)    proved  to  be  unfaithful,  inoompctenty 
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unreliable,  of  bad  repute,  reputation,  or  moral  character,  or 
(b)  quit  the  employment  or  was  discharged  before  the  end  of  the 
year.    Held,  evidence  of  such  oral  agreement  was  admissible. 

EVIDENOE:     Relevancy,  Materiality  aod  Competency— Immaterial 

2    Issue — ^EebuttaL    One  who  introduces  evidence  on  an  immaterial 

issue  may  not  complain  when  his  adversary  counters  with  evidence 

in  rebuttaL    Neither  may  he  complain  that  the  court  refused  to 

direct  the  jury  to  disregard  such  rebuttal. 

EVIDENCE :    ' '  Parol  Evidence ' '  Bnle— Written  Contract  Conditioned 
1,3,5  On  Performance  of  Oral  Condition. 

CONTBACTS:  Breach  Preventing  Contract  ftom  Becoming  EffectiTe 
4  — Sabseqnent  Becognition — Eifect.  A  contract  which  never  be- 
came effective,  because  of  the  shortcoming  of  plaintiff,  who  seeks 
to  enforce  it,  is  not  rendered  effective  after  the  expiration  of  the 
time  limit  fixed  in  the  writing,  by  a  quasi  recognition  of  the  exist- 
ence of  the  contract  which  in  no  wise  caused  the  plaintiff  to  change 
his  position,  especially  when  such  apparent  recognition  contem- 
plated terms  materially  different  from  those  embodied  in  the 
writing  in  question. 

EVIDENCE:    '  'Parol  Evidence' '  Bnle— Written  Contract  Conditioned 
1,3,5  on  Performance  of  Oral  Condition. 

Appeal  from  Polk  District  Court. — ^Wm.  S.  Atrbs,  Judge. 

Saturday,  December  18,  1915. 

Action  for  damages  on  breach  of  contract  to  sell  stock 
resulted  in  a  verdict  and  judgment  thereon  for  defendant. 
The  plaintiff  appeals. — Affirmed. 

Franklin  &  Miller  and  E.  D.  Perry,  for  appellant. 

Coffin  dk  Hippee,  and  Parker,  Parrish  (fe  Miller,  for 
appellee. 

Ladd,  J. — The  facts  are  recited  in  the  opinion  filed  on  the 
former  appeal,  163  Iowa  559.  The  judgment  was  reversed, 
because  of  the  error  of  the  trial  court  in  not  submitting  the 
issues  to  the  jury.  On  the  last  trial,  this  was  done,  and  appel- 
lant contends  that  the  court  erred  in  not  setting  aside  the 
verdict,  in  rulings  on  the  admission  of  evidence  and  in  refus- 
ing and  giving  instructions.    Without  reviewing  the  evidence. 
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it  is  enough  to  say  that,  on  all  issues  submitted,  it  was  con- 
flicting, and  for  this  reason  the  verdict  ought  not  to  be 
disturbed. 

I.  It  will  be  recalled  that  about  September  6,  1901,  the 
plaintiff  was  employed  as  a  traveling  representative  or  field 
agent  of  the  Kratzer  Carriage  Company,  and  that,  under  the 
same  date,  the  president  of  the  company  addressed  the  fol- 
lowing letter  to  him : 

'*Mr.  W.  W.  Garner,  New  Sharon,  Iowa.  Dear  Sir:  If 
you  wish  to  take  stock  in  our  company  I  will  agree  to  deliver 
to  you  30  shares  of  our  capital  stock,  $100  per  share,  at  the 
price  that  our  inventory  of  October  15,  1901,  shows  the  stock 
and  surplus  or  earnings  to  be  actually  worth,  taken  from  our 
actual  inventory.  T'ou  could  pay  me  interest  .on  the  stock  and 
earnings  or  surplus  at  the  rate  of  6%  per  annum,  payable 
annually,  and  an  annual  payment  of  1/6  of  the  actual  value 
each  12  months,  the  earnings  of  said  stock  if  declared  surplus 
shall  remain  with  each  share  as  surplus  and  if  declared  as  a 
dividend  shtQl  apply  on  each  share  as  payment.  I  will 
further  agree  to  deliver  stock  in  amounts  of  5  or  more  shares 
at  any  time  that  payment  is  made.  You  will  be  required  to 
attend  all  meetings  of  our  company  gis  soon  as  you  become  a 
stockholder. 

**  Yours  truly, 

"J.  F.  Kratzer.'^ 

Plaintiff  endorsed  his  acceptance  thereon.    The  petition 

alleged  that  Kratzer  subsequently  refused  to  perform  this 

contract  and  prayed  for  damages.     The  defendant,  ,in  one 

division  of  his  answer,  pleaded  that  plaintiff 

'  "parol  evi-         and  defendant,  for  himself  and  also  for  the 

dence"  rule:  ,    .      .^      , 

tpact^cond?-        Company,    agreed   that    plaintiff   should   be 
flS-mf n?e  o?^'    employed  for  one  year  in  order  to  determine 
oral  condiuon.    ^^hether  he  was  a  suitable  and  competent  per- 
son to  represent  the  company  as  desired;  that  the  contract 
with  reference  to  the  sale  of  30  shares  of  stock  should  be  pre- 
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pared  and  entered  into  upon  the  express  condition  that,  ''if 
he  did  not  prove  to  be  a  faithful,  competent,  able  and  reliable 
employee,  or  if  he  quit  said  employment  or  was  discharged 
before  the  end  of  the  year,  or  if  he  proved  to  be  a  person  of 
bad  repute, -reputation  or  moral  character,  then,  if  in  any  of 
said  events,  the  contract  to  sell,  as  well  as  that  of  the  employ- 
ment should  cease/'  Evidence  to  sustain  such  oral  agreement 
was  clearly  admissible ;  for  it  did  not  tend  to  vary  the  terms 
of  the  contract,  but  to  show  whether  it  had  ever  taken  effect. 
This  seems  to  be  conceded  in  argument,  though  admitting  the 
evidence  is  said  in  a  brief  point  to  have  been  error.  That  the 
ruling  was  correct  appears  from  LavaUeur  v.  Hahn,  152  Iowa 
649,  and  other  like  decisions. 

II.  Evidence  was  admitted,  over  plaintiff's  objection,  that 

about    and    subsequent    to    November,    1909,    plaintiff    was 

indebted  to  a  bank  in  a  large  amount ;  that  there  were  several 

unsatisfied   judgments   against   him;   for   it 

2.  Bvidbncb:  »      *?  « 

reievimcy.  appeared  that,  on  that  date,  the  dividends 

{mmatoriS' "ig-    P^^  defendant  were  enough  to  pay  for  the 
8ue:  rebuttaL     g^^^^      ^^^    ^j^^    evidence    was    in    direct 

response  to  the  testimony  of  Qamer  that  he  was,  up  to  that 
time,  ready,  able  and  willing  to  pay  all  required  for  the  pur- 
chase of  the  stock.  Having  opened  that  field  of  inquiry,  appel- 
lant is  not  in  a  situation  to  predicate  error  on  rulings  allow- 
ing appellee  to  follow.  Moreover,  that  question  was  not  sub- 
mitted to  the  jury.  The  court,  upon  ascertaining  that  the 
dividends  paid  defendant  up  to  and  including  that  of  October, 
1909,  more  than  equalled  the  amount  owing  on  the  contract, 
if  any  there  was,  told  the  jury  to  find  for  plaintiff  if  the  con- 
tract took  effect  and  had  not  been  waived  or  released.  The 
ruling,  in  any  event,  then,  could  not  have  been  prejudicial. 
This  also  disposes  of  the  exception  to  the  court's  refusal  to 
instruct  the  jury  not  to  consider  such  evidence.  Having 
introduced  evidence  bearing  on  his  financial  condition,  appel- 
lant cannot  complain  if  the  court  declines  to  tell  the  jury  to 
disregard  it.    In  any  event,  there  was  no  prejudice,  for  that 
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the  matter  of  his  financial  condition  was  not  involved  in  any 
issue  submitted  to  the  jury. 

III.  Evidence  was  also  received,  over  objection,  tending 
to  show  that  plaintiff  did  not  properly  perform  duties  as  field 
agent.    He  insists  that  the  proper  performance  of  his  duties 

3  EviDBNCB-  ^^  ^^*  *  condition  to  the  t€iking  effect  of 
denc2''  ?Sie:       Contract.    Kratzer  testified  that: 
ronditk)n2d^o?f'         ''Gamer  said  he  would  come  to  work 
orai^cond?tion.    with  the  Understanding  that  if  he  could  fill 

the  position  he  would  take  the  stock  and  that  I  could  hold  him 
for  the  stock*',  and  '*that  he  did  not  want  any  stock  if  he 
could  not  hold  the  position''. 

Kratzer  testified  further  that  he  had  pointed  out  to  plain- 
tiff the  requirements  of  the  company  that  its  employees  must 
be  clean  and  reliable  men  of  good  character,  and  give  their 
time  exclusively  to  the  work  of  the  company.  The  plaintiff, 
while  ostensibly  working  for  the  company,  had  engaged  in 
handling  horses  for  himself,  and  had  charged  and  received 
expenses  which  he  falsely  represented  to  have  been  incurred 
elsewhere,  and  had  appropriated  to  his  personal  use  funds 
collected  by  him  for  the  company.  There  was  evidence,  then, 
that  the  proper  performance  of  his  duties  was  one  of  the  con- 
ditions to  the  taking  effect  of  the  contract,  and  also  that  he 
breached  such  condition. 

IV.  The  defendant  requested  the  court  to  instruct  the 
jury  that : 

**You  are  instructed  that,  if  you  find  that  plaintiff  was 

4  Contracts-  ^^^  ^  satisfactory  employee  to  the  Kratzer 
5n|*con?ract^°^'  Carriage  Company,  and  did  not  remain  in  the 
effectivefsub?  employ  of  the  said  company  for  a  year,  yet 
ni3on":  effect"    if  you  further  find  that,  subsequent  to  the 

time  that  plaintiff  ceased  to  be  in  the  employ  of  the  Kratzer 
Carriage  Company,  plaintiff  and  defendant  recognized  the 
written  contract  sued  on  as  being  in  full  force  and  effect 
between  them,  then  and  in  that  case  you  will  not  consider 
the  testimony   relating  to  the  oral  agreement  pleaded  by 
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defendant  in  his  answer,  as  heretofore  set  forth  and  explained 
in  these  instructions.  For  if  you  do  so  find  that  said  written 
contract  sued  on  was  recognized  by  defendant  as  valid  and 
binding  upon  him,  after  plaintiff  ceased  to  be  in  the  employ  of 
the  Kratzer  Carriage  Company,  the  fact  that  said  oral  agree- 
ment was  entered  into,  if  it  was  entered  into,  would  constitute 
no  defense  to  plaintiff's  action/' 

There  were  two  sufficient  reasons  for  not  giving  this 
instruction:  (1)  If  the  oral  contract  was  actually  made,  as 
alleged  by  defendant,  then  the  letter  and  acceptance  thereof 
never  became  effective  as  a  contract,  and  the  mere  fact  that 
defendant  talked  about  turning  over  the  stock  if  plaintiff 
showed  the  money  to  pay  for  it  did  not  make  such  of  these. 
The  plaintiff  never  paid,  nor  offered  to  pay,  a  cent  of  the 
price;  and  the  mere  suggestion  that  the  stock  was  ready,  if 
he  had  the  money,  in  no  manner  misled  plaintiff  to  his  preju- 
dice. Had  it  done  so,  then  it  might  be  that  defendant  would 
not  be  heard  to  deny  the  existence  of  the  contract.  But  plain- 
tiff does  not  appear  to  have  changed  his  attitude  in  any  respect 
because  of  these  talks.  (2)  If,  in  1903,  1904  and  1907, 
defendant  did  say,  in  substance,  that  if  plaintiff  would  show 
the  money  to  pay,  he  could  have  the  stock,  the  latter  never 
exhibited  the  necessary  money,  nor  offered  to  do  so  nor  to 
make  any  showing  of  his  ability  to  pay;  and  therefore  de- 
fendant was  in  no  manner  bound  on  his  proposition.  Nor 
was  this  a  recognition  of  the  terms  of  the  letter ;  for  cash  was 
required,  whereas  that  permitted  payments  of  one  sixth 
annually.  Manifestly,  defendant  was  not  caring  to  make,  a 
statement  of  the  company's  business,  and  from  this  the 
amount  which  would  be  owing  for  the  stock,  unless  assured 
that  plaintiff  was  in  a  situation  to  pay  therefor.  Doubtless 
defendant  supposed  that  plaintiff  was  acting  with  the  design 
of  extracting  a  money  settlement,  and,  so  thinking,  he  was 
within  his  rights  in  ** calling  the  bluff",  and,  in  doing  so,  did 
not  inject  new  life  into  the  letter  and  acceptance,  which  the 
jury  found  never  took  effect  or  afterwards  was  waived.     In 
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any  event,  the  defendant  cannot  be  said,  in  making  a  new, 
though  somewhat  similar,  proposition  for  the  disposition  of  the 
stock,  to  have  so  recognized  an  agreement  that  never  became 
effective  as  such.    The  instruction  was  rightly  refused. 

V.  It  is  said  that  there  is  no  evidence  that  the  plaintiff 
was  a  man  of  bad  character,  and  on  this  ground  the  court 
erred  in  giving  the  first  instruction.  That  he  misappropriated 
5  Evidence-  somc  of  the  money  collected  for  the  company ; 

dence"  rule:  ^^^^  ^^  procured  money  from  the  company  by 
Snditfoned^on^^  falsely  representing  that  he  had  paid  expenses 
oraiconditTon.  which  he  had  not  in  fact  paid;  and  that  he 
deceived  the  company  by  representing  that  he  was  at  one 
place  attending  to  the  company's  business  when  he  was  in 
fact  at  another,  attending  to  his  private  affairs,  certainly 
tended  to  stamp  him  as  a  person  of  bad  moral  character. 
There  was  no  error.  That  this  instruction  does  not  conflict 
with  the  third  paragraph  of  the  charge  is  too  manifest  for 
discussion.  It  is  said  that  a  portion  of  the  second  instruction 
placed  upon  plaintiff  the  burden  of  proving  the  alleged  oral 
agreement.  It  reads  in  part:  **If  you  have  found  that  said 
oral  agreement  was  not  entered  into,  but  that  said  wr^ten 
agreement  was  complete  in  itself",  the  dividends  are  to  be 
applied  in  payment  of  the  purchase  price  of  stock  of  $8,254.12. 
This  was  merely  a  statement  of  the  consequences  to  follow 
such  a  finding,  and  in  no  manner  confiicted  with  the  previous 
instruction,  plainly  telling  the  jury  that  the  burden  was  on 
defendant  to  prove  the  alleged  oral  agreement.  Other  criti- 
cisms require  no  attention. 

Finally,  it  is  urged  that  plaintiff  has  not  been  accorded 
a  fair  and  impartial  trial.  We  think  otherwise.  The  case  is 
an  attempt  to  acquire  something  for  nothing,  and  probably, 
but  for  the  phenomenal  dividends  of  the  Kratzer  Carriage 
Company,  would  never  have  found  its  way  into  court. — 
Affirtned. 

Deemer,  C.  J.,  Gaynor  and  Saunger,  JJ.,  concur. 
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In  re  BECBivERSfflP  OF  W.  A.  Magner. 

R.  O.  Woodward,  Receiver,  Appellee,  v.  Carson,  Pirie,  Scott 
&  Company,  Petitioner  and  Appellant. 

BEOEIVEBS:    Filial  Reports— Approral  and  Discharge— Notice  and 

1  Hearing — ^Vacation  of  Order.  An  order  approving  the  final  re- 
port of  a  receiver  and  entering  a  discharge  may  be  set  aside,  for 
the  reason  that  no  notice  of  the  hearing  on  said  report  was  served 
on  interested  creditors,  even  though  no  statute  requires  such 
notice. 

BECEIVEBS:  Final  Reports— Notice  of  Hearing— Evidence.  Whether 

2  an  order  of  court  approving  the  final  report  of  a  receiver,  made 
without  any  formal  notice  to  an  interested  creditor  of  the  filing  of 
and  hearing  on  said  report,  can  be  sustained  on  the  theory  that  the 
creditor  otherwise  had  actual  notice  of  such  filing  and  hearing, 
quaere;  but  evidence  reviewed,  and  held  that  certain  indefinite  let- 
ters from  a  receiver  did  not  show  such  actual  notice. 

RECEIVERS:     Final  Report— Approval— Vacating  Order— Effect  of 

3  Actual  Notice.  Actual  notice  to  a  creditor  of  the  filing  of  and 
hearing  on  the  final  report  of  a  receiver  is  not  justification  for  the 
refusal  of  the  court,  on  the  application  of  such  creditor,  to  set 
aside  a  prima  facie  erroneous  order  entered  on  said  hearing. 

RECnSIVERS:     Final  Reports — Order  of  Approval— Frivolous  Appli- 

4  cation  to  Vacate.  Evidence  reviewed,  and  held  that  an  applica- 
tion to  vacate  and  set  aside  the  final  report  of  a  receiver  and  the 
order  approving  the  same  was  not  frivolous  and  should  have  been 
sustained. 

RECEIVERS:    Final  Report— Approval— Vacation  of  Order— FaUure 

5  to  Account — ^Improvident  Fees— Relief— Independent  Action  Un- 
necessary. A  court  that  has  jurisdiction  to  create  a  receivership 
has  jurisdiction  to  grant  adequate  relief  on  the  showing  of  a 
creditor  (a)  that  the  receiver  has  omitted  to  take  possession  of 
all  the  assets'  of  the  debtor  and  to  account  for  the  same  and 
(b)  that,  on  the  approval  of  the  receiver's  final  report,  improvi- 
dent allowances  were  made  to  the  receiver  for  attorney  fees.  In 
other  words,  the  creditor  will  not  be  driven  to  institute  an  inde- 
pendent action  in  equity  (assuming  equity  to  have  concurrent 
jurisdiction). 

RECEIVERS:     Final  Reporta— Approval— Vacation— Failure  to  Ac- 

6  count  for  Assets— AUowing  Attorney  Fees  Without  Evidence.    It 
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is  the  duty  of  the  court  to  set  aside  the  final  report  of  a  receiver 
and  the  order  approving  the  same  when  a  creditor  makes  a  prima- 
facie  showing  (a)  that  the  receiver  has  failed  to  take  possession 
of  the  assets  of  the  debtor  and  to  account  for  the  same,  and 
(b)  that  excessive  attorney  fees  were  allowed  in  the  receivership, 
without  evidence  of  the  value  of  the  services  for  which  such  fees 
were  allowed. 

Appeal  from  Fayette  District  Court, — ^A.  N.  Hobson,  Judge. 

Saturday,  December  18,  1915. 

This  is  a  complaint  of  the  refusal  of  the  court,  at  the 
instance  of  appellant,  who  is  a  creditor,  to  set  aside  the  final 
report  of  the  receiver,  and  to  allow  appellant  to  make  objec- 
tions to  such  report. — Reversed  and  Remanded. 

Grimm  &  Trewin  and  H.  P.  Hancock,  for  appellant. 

E,  H.  Estey  and  W.  J.  Ainsworth,  for  appellee. 

Salinger,  J. — I.    Appellant  is  a  creditor  of  Magner,  who 
listed  his  claim  with,  and  was  allowed  it  by,  appellee,  the 
receiver  appointed   on  the   application   of   Porrey,   another 
1.  RBCBivBRs:  final  creditor  of  Magner.  Not  enough  was  realized 
approval  and      ^^  P*^y  ^hc  creditors  in  full.   On  January  31, 
nouce  wfd'  hear- 1912,  the  receiver  filed  final  report  and  appli- 
o^^order.*  ^       cation  to  be  discharged  upon  making  final 
distribution.     Approval  was  made  and  discharge  upon  dis- 
tribution ordered,  about  January  31,  1912.     No  notice  was 
ordered  or  given,  unless  what  is  claimed  to  be  actual  notice 
is  such,  and  obviates  the  need  of  formal  notice,  if  formal  notice 
be  required. 

On  the  15th  day  of  April,  1912,  appellant  filed  petition 
to  set  aside  said  order  of  approval.  It  asserts  that  there  was  no 
jurisdiction  to  make  said  order  because  no  notice  was  given, 
and  asks  permission  to  file  stated  objections  to  said  final 
report.  The  objections  are,  in  effect,  that  the  report  exhibits 
excessive  expenditures,  expenditures  that  could  have  been 
obviated,  an  exorbitant  claim  for  the  services  of  the  receiver 
and  of  his  attorneys,  and  that  the  attorney's  claim  should  be 
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diminished  by  the  amount  of  fees  claimed  to  have  been  paid 
him,  and  that  the  receiver  has  rendered  no  account  as  to  the 
collection  and  disposition  of  book  accounts  owing  Magner  and, 
therefore,  to  his  estate.  It  is  prayed  that  the  report  be  set  aside 
and  the  receiver  required  to  file  a  supplemental  report  showing 
what  has  become  of  said  book  accounts, — ^whether  or  not  the 
receiver  has  taken  possession  of  and  accounted  for  ail  the 
property  belonging  to  Magner ;  that  such  supplemental  report 
show  in  detail  the  amount  of  work  done  by  the  receiver  and 
his  attorney,  and  the  necessity  for  paying  out  **such  large 
amounts  for  clerk  hire  and  the  rate  of  wages  paid  by  them". 
It  is  further  prayed  that  he  be  required  'Ho  make  a  full  and 
detailed  account  of  his  doings  as  such  receiver'*. 

It  appears  that  there  is  not  on  file,  nor  in  the  office  of  the 
clerk,  proof  of  **the  service  of  any  notice  of  the  hearing  on 
the  final  report  of  R.  O.  Woodward  as  receiver  of  W.  A. 
Magner,  and  that  the  record  does  not  show  any  such  notice 
was  ever  given  ...  to  any  creditor,  or  ever  filed".  The 
court  ruled  that  it  would  "not  set  aside  .  .  .  the  dis- 
charge and  the  final  report  for  the  sole  reason  that  no  notice 
has  been  given". 


Upon  this  ruling  rests  the  first  controversy  here.  The 
appellee  contends  that  no  statute  requires  such  notice  and 
that,  therefore,  the  order  at  bar  should  not  be  set  aside  for 
want  of  such  notice.  The  appellant  says  that,  though  no 
statute  may,  in  terms,  require  the  notice,  that  is  the  effect 
of  the  germane  statute  law,  and  that,  whether  or  no  statute 
commands  notice,  the  order  is,  in  the  absence  of  notice,  void 
for  denying  a  day  in  court  to  parties  interested,  and  thus 
making  a  judicial  pronouncement  by  a  proceeding  which  is 
not  due  process  of  law.  The  appellee  asserts  that  we  have 
settled,  as  have  other  courts,  that  no  notice  is  needed  because 
no  statute  requires  one.     We  understand  him  to  offer  no 
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argument  other  than  stare  decisis.     Of  our  own  cases,  the 
following  are  relied  upon : 

WiUiams  v.  Tmst  Company,  126  Iowa  22,  so  far  from 
holding  that,  in  the  absence  of  statute,  such  notice  is  unnec- 
essary, goes  fully  into  the  question  of  what  is  good  notice, 
and  says  that  such  notice  is  one  which  the  trial  court  has 
inherent  power  to  require  before  discharging  its  official,  and 
that,  if  it  finds  that  the  discharge  was  secured  without  com- 
pliance with  its  order,  it  has  the  undoubted  right  to  set  aside 
an  order  so  obtained  (126  Iowa  26) ;  and,  if  the  court  exer- 
cises this  power,  a  notice  that  has  no  signature  and  is  ad- 
dressed to  no  one  and  which  is  not  entered  of  record  until 
service  is  made,  exhibits  an  entire  lack  of  notice,  and  the  court 
is  without  jurisdiction  to  enter  an  order  of  discharge  based 
thereon.  The  case  does  not,  however,  rule  on  the  effect  of 
want  of  statute  requirement,  because  it  turns  on  obedience 
to  an  order  that  notice  be  given.  The  only  thing  decided  is 
that,  though  notice  be  not  required  by  statute,  the  court  may 
yet  order  it ;  and  if  it  does,  rules  of  court  requiring  the  nota- 
tion of  court  orders  on  a  calendar  or  motion  docket  require 
that  the  receiver  note  said  order  thereon,  inclusive  of  the 
time  of  the  hearing  and  nature  of  service,  and  then  that  the 
notice  in  the  case  was  no  notice. 

Kows  V,  Mowery,  57  Iowa  20,  is  authority  merely  for  the 
proposition  that,  in  the  absence  of  fraud  or  mistake,  the  final 
settlement  and  discharge  of  an  administrator  is  a  binding 
adjudication  upon  those  interested,  subject  to  a  provision  of 
statute  that  accounts  settled  in  the  absence  of  any  person 
adversely  interested,  and  without  notice  to  him,  may  be  opened 
within  three  months,  on  his  application.  To  the  same  effect 
is  Patterson  v.  Bell,  25  Iowa  149. 

In  Arnold  v.  Spates,  65  Iowa  570,  the  administrator  did 
publish  a  notice;  but,  notwithstanding  this,  we  applied  the 
rule  of  Kows*  case,  to  wit:  that,  under  statute,  the  settlement 
could  be  opened  arbitrarily  within  three  months,  and  later 
than  that  for  fraud  or  mistake ;  and  that  the  statute  time  for 
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arbitrarily  opening  does  not  interfere  with  the  functions  of  a 
court  of  equity. 

It  is  apparent  that  none  of  these  settle  anything  for  the 
present  controversy. 

O'Leary  v.  Brent,  (Ark.)  134  S.  W.  617,  does  not  moot 
the  question  of  notice.  Its  holding  is  that,  if  the  receiver  be 
discharged,  an  appeal  from  a  judgment  in  his  favor  will  be 
dismissed,  under  the  rule  that,  if  the  appellant's  right  to 
further  prosecute  has  ceased,  the  appeal  will  be  dismissed 
on  motion  of  appellee.  Incidentally,  there  is  a  statement,  **It 
seems  that  the  defense  does  not  depend  upon  notice  of  the 
application  for  the  discharge  being  served  upon  plaintiff" ;  and 
in  support,  among  others,  is  cited  New  York  &  W.  17.  Tel.  Co. 
V.  Jeweiiy  (N.  Y.)  21  N.  E.,  at  1037,  left  col.  The  Jewett  case 
is  a  construction  of  Herring  v.  New  York,  L.  E,  &  W,  R.  Co, 
(N.  Y.)  12  N.  E.  763.  In  it,  there  is  no  controversy  over 
want  of  notice,  and  notice  seems  to  have  been  given.  The 
point  involved  seems  to  be  that  a  receiver  in  an  action  has 
power  to  contest  any  claims  against  the  estate  of  the  corpor- 
ation without  consulting  the  creditors,  and  that  judgments 
resulting  are  binding.  The  Jewett  case  construes  the  Herring 
case  to  be  authority  for  the  proposition  that,  where  general 
creditors  are  all  represented  in  the  action  between  the  receiver 
and  debtors,  they  are  not,  as  a  matter  of  law  or  right,  entitled 
to  any  personal  notice  of  any  proceedings  in  those  actions. 
This  language,  applied  to  the  facts  involved  in  the  Herring 
case,  means  that  no  notice  is  required  that  the  receiver  is 
having  a  lawsuit  with  a  debtor. 

The  cases  cited  in  O'Leary 's  case  for  its  support  are 
these: 

McOhee  v,  Willis,  (Ala.)  32  So.  301,  which  is  a  naked 
holding  that  the  discharged  receiver  may  plead  the  discharge 
in  bar  to  a  suit  brought  against  him  as  such.  Exactly  this  is 
the  holding  of  Archambeau  v.  Piatt,  (Mass.)  53  N.  E.  816. 

And  so  of  Gray  v.  Grand  Trunk  Western  B,  Co.,  (111.) 
158  Fed.  736,  which  merely  holds  that  a  receiver  is  not  liable 


Digitized  by  LjOOQ IC 


304  In  be  Maoneb.  [173  Iowa 

personally,  and,  therefore,  an  action  against  him  cannot  be 
maintained  after  the  receivership  has  been  closed  and  the 
receiver  discharged. 

On  the  other  hand,  in  Buggies  v.  Patton  (C.  C.  A.), 
(Mich.)  143  Fed.  312,  at  314,  Lurton,  Judge,  says: 

''Nothing  is  better  settled  than  that  an  allowance  to  a 
receiver  by  way  of  compensation  for  his  services  is  not  sub- 
ject to  the  arbitrary  determination  of  the  court,  but  should 
be  made  upon  a  hearing  at  which  the  parties  interested  have 
an  opportunity  to  contest  the  claim." 

It  is  said  in  34  Cyc,  page  473 :  '  *  An  order  allowing  com- 
pensation to  a  receiver  should  be  made  only  after  notice  and 
a  hearing,  at  which  the  parties  have  an  opportunity  to  contest 
the  claim." 

In  Merchants'  Bank  v.  Crysler,  (C.  C.  A.)  (Mo.)  67  Fed. 
388,  there  was  an  oral  motion  made  by  the  receiver's  attorneys 
without  notice  to  appellants  and,  upon  this,  the  circuit  court 
allowed  the  receiver  and  his  attorney  each  $5,000  as  additional 
compensation,  and  at  the  same  time,  approved  certain  long 
reports  filed  by  the  receiver.  This  was  done  on  June  2,  1894. 
On  June  11,  appellants  moved  to  have  the  court  vacate  this 
final  allowance,  •  alleging  as  ground  that  the  allowance  was 
irregularly  made  without  notice;  that  the  interveners  were 
interested  in  the  amount  of  said  allowance;  and  that  they 
desired  to  be  heard  in  relation  thereto.  The  motion  was 
denied.  The  question  on  appeal  does  not  seem  to  involve 
whether  the  allowance  was  reasonable  in  amount.  No  testi- 
mony was  offered  on  that  point.  The  Circuit  Court  of 
Appeals  says: 

''It  is  obvious  that  the  motion  with  which  we  are  con- 
cerned in  the  case  at  hand  was  not  a  motion  granted  of  course, 
because  it  involved  the  production  of  evidence  and  a  judicial 
inquiry  into  the  nature  and  extent  of  the  services  that  had 
been  rendered  by  appellees  and  the  value  thereof.  The  only 
point  that  admits  of  any  controversy  is  whether  it  w^  a  spe- 
cial motion  of  the  kind  that  can  regularly  be  heard  ex  parte. 
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Mr.  Daniels  says  it  is  impossible  to  lay  down  any  clear  rule 
and  define  such  special  motions  as  may  properly  be  heard  ex 
parte;  but  that  any  application  addressed  to  a  chancellor  con- 
cerning proceedings  to  be  taken  in  a  pending  case,  that  is  not 
regulated  by  some  general  order  or  by  any  clearly  defined 
rule  of  practice,  must  be  made  on  notice.  Daniels,  Ch.  PI.  and 
Prac,  1593.  Also,  in  Isnard  v.  Cazeaux,  1  Paige  39,  it  was 
held  that  notice  of  every  application  for  an  order  must  be 
given  to  the  opposite  party,  in  case  he  has  appeared,  where 
the  motion  relates  to  any  matter  pending  in  court,  or  where 
a  final  order  is  sought,  orders  for  time  and  those  of  a  like 
nature  alone  excepted;  otherwise,  the  applicant  or  petitioner 
will  only  be  entitled  to  an  order  nisi.  See  also  MarshcM  v. 
MeUersh,  5  Beav.  496,  and  Hart  v,  8maU,  4  Paige  551." 

In  Buggies  v,  Patton,  (C.  C.  A.)  143  Fed.  312,  315,  a 
holding  that,  if  the  allowance  is  grossly  excessive,  the  appel- 
late court  may  correct  the  wrong,  Mr.  Justice  Lurton  says : 
**If  reviewable  upon  appeal,  it  follows  that  the  order  is 
erroneous  if  made  without  notice'',  citing  Crysler's  case, 
supra. 

In  view  of  cases  so  sustaining  appellant  as  to  the  effect 
of  the  precise  omission  to  give  notice  which  is  involved  on 
this  hearing,  .we  see  no  occasion  to  go  into  the  line  of  authori* 
ties  like  Pennoyer  v.  Neff,  95  U.  S.  714,  many  of  which  are 
cited  by  appellant — cases  which  announce  the  general  rule 
that,  in  strictly  adversative  proceedings — ^the  ordinary  law- 
suit,— ^notice  and  opportunity  to  be  heard  are  essential  to 
valid  judgment. 

In  the  matter  at  bar,  any  allowance  that  ought  not  to  be 
made  takes  from  creditors  that  much.  It  deprives  them  of  a 
sum  due  them  as  much  as  would  a  judgment  decreeing  that 
they  pay  over  that  much.  It  seems  they  should  be  given  oppor- 
tunity to  present  why  a  claim  diminishing  the  fund  out  of 
which  payment  was  due  tEem  should  be  denied.  The  giving 
them  notice  can  never  do  harm.  As  said  in  Crysler's  case, 
supra,  the  omission  to  give  it  would  often  be  injurious.  Ip 
Vol.  173  U.— 20 
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that  case,  the  court  holds  that  there  is  no  general  order  or 
clearly  defined  rule  of  practice  regulating  the  question  under 
consideration,  and  yet  it  is  said : 

**In  the  absence  of  any  well  settled  rule  of  practice  or 
general  order  governing  the  subject,  we  entertain  no  doubt 
that  applications  for  such  orders  ought  to  be  accompanied 
with  notice  to  all  parties  in  interest  or  to  their  solicitors  of 
record,  and  that  such  application  ought  not  to  be  heard  ex 
parte,  unless  the  parties,  when  notified  of  the  application,  fail 
to  appear.     .  The  allowance  of  such  claims  depletes 

the  trust  fund  and  frequently  lessens  the  amount  which  the 
parties  to  the  suit  would  otherwise  be  entitled  to  receive  and 
would  receive.  The  parties  to  the  suit,  therefore,  have  an 
interest  in  the  amount  of  such  allowances  and  . 
should  be  given  an  opportunity  to  defend.  Any  other  prac- 
tice might,  and  probably  would,  lead  to  great  abuses." 

The  implication  is  that,  if  no  notice  be  given,  it  is  taking 
creditor's  property  without  notice  and  without  due  process 
of  law,  and  is  therefore  void. 

Though  no  express  statute  requires  such  notice,  we  think 
it  was  error  to  hold  that  the  order  complained  of  could  not 
be  set  aside,  even  though  there  was  an  absence  of  all  notice. 

II.  If  it  be  conceded,  for  the  sake  of  present  argument, 

that  actual  notice  would  save  the  order  made,  we  are  next 

to   inquire  into  whether  there  was  that.     Mr.   Estey,  the 

attorney  for  the  receiver,  testified  as  a  wit- 

2.  RscBiVERs:  final  .       ,  . 

of'^hearin***"^*   ^^^  ^  ^^'  ^^         judgment,  appellant     did 
evidence.  jjq^  hsLve  any  attorney  in  the  Magner  matter, 

prior  to  the  time  of  filing  the  motion  to  set  aside  the  final 
report  of  the  receiver".  Whatever  there  is,  then,  of  actual 
notice,  must  arise  from  communications  made  to  the  party 
himself.  The  answer  to  the  petition  says  that  the  petitioner 
was  fully  informed  as  to  the  proceedings  taking  place  in  all 
stages  of  the  receivership,  and  ''had  due  notice  in  writing,  by 
mail,  and  otherwise,  that  said  receivership  would  be  closed 
and  distribution  made  of  the  proceeds  in  the  hands  of  your 
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receiver  at  the  January,  1912,  term  of  this  court'*.  The  sub- 
stantiation for  this  allegation  is  found,  if  anywhere,  in  the  fol- 
lowing correspondence:  On  January  6,  1912,  the  attorney 
for  the  receiver  wrote  appellant  that  the  receiver  expected  to 
pay  out  the  money  in  his  hands  to  the  creditors  **  either  during 
this  month  or  the  first  part  of  February".  It  will  be  noticed 
that  the  report  was  filed  and  approved  on  January  31,  1912. 
In  so  far  as  this  letter  is  notice,  it  called  upon  the  appellant 
to  appear  at  a  floating  time  anywhere  from  January  7,  1912, 
and  during  **the  first  part  of  February".  The  most  formal 
notice  in  writing  would,  thus  stating  time,  scarcely  be  held 
sufficient  in  statement  of  time  at  which  to  appear.  Nothing 
less  than  mounting  guard  in  the  court  room  on  any  day 
within  this  period  would  insure  being  present  at  the  proceed- 
ingg. 

On  January  23d,  the  receiver  wrote  appellant  that  he 
(the  receiver)  had  closed  out  the  stock  '*and  expect  to  get  an 
order  of  court  to  make  distribution  within  a  day  or  two,  when 
I  will  close  the  matter  up".  Nothing  is  said  about  that  a 
report  will*be  filed,  or  what  it  will  contain;  and  if  appellant 
had  appeared  "within  a  day  or  two",  it  would  have  found  no 
order  on  file  and  no  application  made.  On  January  25th, 
appellant  answered  this  letter  and  continued  to  treat  the 
affair  as  an  open  one,  because  it  suggests,  there  are  some  book 
accounts  due  the  estate,  and  it  asks  to  be  advised  of  their 
amount  and  whether  they  are  collectable ;  and  says  that,  while 
they  understand  from  the  letter  of  the  receiver  that  he  expects 
to  pay  a  final  dividend  soon,  they  do  not  understand  how  this 
may  be  done,  unless  all  the  book  accounts  have  been  col- 
lected. 

On  February  2,  1912,  after  the  report  had  been  approved, 
the  receiver  wrote  appellant,  stating  that  he  enclosed  a  receipt 
for  their  share  of  the  funds  in  his  hands  as  receiver,  and  that, 
if  the  enclosed  receipt  were  signed  and  returned  to  a  stated 
bank,  that  share  would  be  paid.  There  was  enclosed  a  state- 
ment of  the  total  of  the  receipts,  a  lump  total  of  the  expendi- 
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tures,  and  the  total  of  claims  filed;  and  the  receipt  enclosed 
was  one  acknowledging  full  payment  of  the  share  of  appel- 
lant. Nothing  is  said  about  the  approval  of  any  report  filed, 
or  that  a  report  had  been  filed. 

On  February  9th,  the  attorney  for  the  receiver  wrote 
appellant  that  their  said  letter  to  the  receiver  had  been  shown 
to  the  attorney,  and  that,  therefore,  he  enclosed  a  copy  **of 
the  itemized  statement  of  the  expenses  of  the  receivership,  aa 
shown  by  the  receiver's  report".  There  is  an  explanation 
added,  in  effect  that  there  are  no  book  accounts,  or,  if  any, 
that  they  are  not  worth  collecting.  This  seems  to  be  the  first 
reference  to  a  report,  and  it,  too,  says  nothing  about  its  being 
final  or  approved  by  the  court. 

In  answer  to  the  petition  to  set  aside,  the  receiver  states 
that  different  claims  were  filed  aggregating  $9,812.41,  and 
that  ''your  receiver  has  paid  out,  under  the  order  of  court, 
the  pro  rata  dividend  coming  to  each  of  said  claims,  except 
the  following  claims".  There  is  then  enumerated  the  claim  of 
Forey,  who  instituted  the  receiver's  proceedings,  which  is 
listed  as  $3,101.63,  and  the  claim  of  appellant,  in  amount  of 
$2,034.45.  This  answer  is  not  verified,  and  the  receiver, 
though  called  as  a  witness,  did  not  speak  to  this  point.  Neither 
does  it  appear  when  such  distribution  as  is  here  detailed  was 
made,  with  reference  to  the  approval  of  the  final  report.  That 
is  to  say,  it  appears  that  payments  were  made  under  order 
of  court,  but  not  that  they  were  made  under  the  order  of  dis- 
tribution involved  in  the  final  report  and  its  approval.  For 
aught  that  appears,  these  payments,  other  than  these  two 
large  claims,  may  have  been  made  before  the  final  report  was 
filed. 

We  are  of  opinion  that,  whatever  the  effect  of  actual 
notice  might  be  in  the  premises,  that  which  was  done  here  is 
not  the  equivalent  of  notifying  this  appellant  that  it  may  be 
present  at  the  hearing  of  the  application  made ;  that  same  will 
be  made  at  a  stated  time  and  place,  or  at  least  not  earlier  than 
at  the  stated  time,  and  as  soon  thereafter  as  the  matter  may 
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be  reached  in  the  due  course  of  business.  The  correspondence 
does  not  mention  a  final  report  at  any  time  prior  to  its  filing, 
nor  after  its  filing.  The  application  for  approval  and  dis- 
charge is  at  no  time  referred  to. 

2. 

Be  that  as  it  may,  better  notice  than  this  would  accom- 
plish no  more  than  that  the  approval,  discharge  and  order  of 
distribution  could  not  be  collaterally  assailed.    We  find  no 
cases  in  which  the  presence  of  actual  notice 

8.  Rbcbiyers  :  final  ,    ,  ,  ^      .       ,  .     .,  •  t     x» 

report :  was  held  to  Stand  in  the  way  of  an  application 

approval:  va- 

Sec?o£  acftuai   ^®  vacatc  the  order  made.    The  Jeweit  case, 
nouce.  supra,  relied  upon  by  appellees  in  another 

connection,  to  wit,  that  no  notice  whatever  is  required,  holds, 
in  essence,  that  there  was  actual  knowledge  which  enabled 
resisting  the  discharge,  and  that,  in  such  circumstances,  the 
remedy  of  the  creditor  whose  rights  have  been  injuriously 
affected  by  such  discharge  is  by  a  motion  to  vacate  the  order 
of  discharge.  In  Joralmon  v.  McPhee,  (Colorado)  76  Pac.  922, 
a  discharged  receiver  applied  for  compensation  as  such  on 
January  7,  1901,  and  was  on  the  same  allowed  as  claimed.  On 
January  23d,  application  was  made  to  set  aside  the  allowance 
and  denied;  and  it  is  held  that,  though  the  attorney  of  the 
receiver  did  notify  the  interested  parties  on  the  morning  of 
the  day  that  the  application  would  be  made  in  the  afternoon, 
the  allowance  should  be  set  aside.  It  appeared  that  the 
receiver  had  been  (discharged  and  substituted  for,  while  the 
court  made  the  allowance  under  the  misapprehension  that  he 
'  had  been  acting  continuously  up  to  the  time  of  his  discharge 
and,  no  testimony  having  been  considered  as  to  the  value  of 
the  services,  except  the  statement  of  the  receiver  himself,  the 
court  thought  the  allowance  should  be  set  aside  and  the  parties 
in  interest  afforded  an  opportunity  to  be  heard  on  the  question 
of  the  amount  of  compensation  to  be  allowed. 

We  are  of  opinion  that,  even  if  what  here  was  done  may 
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be  treated  as  a  species  of  actual  notice,  its  existence  was  no 
justification  for  refusing  to  set  aside  the  order,  on  the  petition 
here.  The  attack  is  direct,  and  the  court  should  have  pro- 
ceeded to  ascertain  whether  the  objections  tendered  with  the 
application  were  well  taken.  Even  if  the  appellant  had  been 
told  that  the  application  for  a  discharge  would  be  made  some 
time  during  the  coming  term,  and  if,  in  its  absence  at  the 
hearing,  and  unrepresented,  an  erroneous  allowance  had  been 
made  the  receiver  himself  for  services,  we  think  that,  on  a 
prima-facie  showing  that  this  is  so,  a  direct  application  to  set 
aside  the  approval  should  be  entertained,  to  the  end  that  this 
claim  of  error  might  be  investigated,  and,  if  error  exists, 
that  it  might  be  corrected.  This  is  certainly  so  when,  as  heire, 
the  application  is  met  by  nothing  but  an  unverified  answer 
speaking  in  most  general  terms,  unless,  indeed,  the  application 
be  frivolous  on  its  face. 


As  an  alternative  proposition,  we  now  reach  whether  the 

application  to  set  aside  was  so  frivolous  as  that  we  should  not 

hold  its  rejection  to  be  error,  even  though  appellant  had  no 

opportunity  to  present  objections  at  the  first 

4.  RBCBIVBR8:  final  ,     '^  .  ,  .        ,         ,         . 

reporu:  order    hearing  and  was  refused  a  hearing  on  the 

of  approval:  ^  ° 

Sition  to  ^^^^'  application  to  set  aside.    The  petitioner  sets 
vacate.  forth  what  he  makes  his  basis  for  the  relief 

asked.  That  sets  the  limit  to  what  he  may  prove ;  and,  if  the 
application  sets  out  nothing  of  substance,  the  refusal  to  enter- 
tain it  would  be  harmless  error. 

It  appears  that  the  total  of  claims  aggregates  $9,812.41. 
The  total  collections  fell  short,  roughly,  something  like 
'  $2,700.00.  Out  of  the  $7,100.00,  roughly,  that  was  collected, 
the  final  report  claimed  $2,300.00  for  expenditures  for  col- 
lecting the  $7,100.00.  The  two  creditors  who  had  not  ac- 
cepted their  composition  at  the  time  the  report  was  approved 
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represent  more  than  half  of  the  total  claims,  the  appellant 
having  close  to  a  fourth  of  the  total.  The  claim  for  $400.00 
on  the  part  of  the  receiver  goes  into  no  detail,  except  to  say 
that  he  has  been  in  constant  charge  of  the  business  and  looked 
after  it  and  the  disposal  of  the  stock  of  goods  continuously 
from  October  7, 1911,  until  January  12, 1912,  and  that  $400.00 
is  reasonable  compensation.  As  to  the  item  of  $200.00  attor- 
ney's fees,  all  that  is  said  is  that  it  was  paid  as  attorney's 
fees  **Por  consultation,  advice,  preparation  of  papers  and 
securing  orders."  An  item  of  $172.92  is  that  it  was  paid 
Sadie  Wright  *'Por  labor  in  store",  from  October  21,  1911,  to 
January  12,  1912.  In  like  case  as  to  definiteness  concerning 
labor  done  are  two  items,  each  for  $123.75,  paid  respectively 
to  Gertrude  Stafford  and  Estella  Barnes.  The  report  has  a 
number  of  entries  like  *'By  paid  livery  and  expense''  and  '*By 
paid  Argo  Gazette  for  advertising."  ''By  paid  John  A. 
Owens  for  labor  in  store,  $111.00,  from  October  21,  1911,  to 
January  12,  1912."  And  so  of  $82.50,  paid  Robert  Magner. 
Another  is,  ''October  28th,  by  paid  Mrs.  Butler  for  labor  in 
store,  $27.00."  The  total  of  the  expenditures,  as  said,  is 
$2,301.95,  out  of  a  total  collection  of  $7,092.34,  and  the  cred- 
itors are  called  upon  to  pay  this  $2,300.00,  and  also  to  lose 
the  $2,700.00  by  which  the  collection  falls  short  of  the  total 
of  claims. 

So  far  as  the  record  shows,  no  vouchers  or  receipts  of  any 
kind  are  attached  to  the  final  report.  Nothing  appears  that 
makes  it  unreasonable  for  creditors  to  make  inquiry  into  the 
propriety  of  allowing  all  that  the  final  report  claimed.  In  the 
objections  proposed,  it  is  claimed  that,  sinc^  the  report  shows 
only  lump  payments  in  various  ways,  the  creditors  are  thereby 
not  enabled  to  determine  whether  anything  that  belongs  to 
them  is  being  taken  from  them  wrongfully.  It  is  charged  that 
the  fees  paid  the  receiver  are  excessive,  and  that  the  fees 
paid  his  attorney  are ;  that  the  attorney  for  the  receiver  was 
also  attorney  for  some  of  the  creditors  and  collected  a  con- 
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siderable  amount  of  fees  as  such  out  of  said  estate.  It  is 
charged  that  there  were  book  accounts  belonging  to  the  estate 
amounting  to  several  hundred  dollars,  al^  the  time  of  the 
appointment  of  the  receiver,  of  which  book  accounts  he  has 
rendered  no  account  as  to  their  collection  or  other  disposition 
made  thereof  by  him ;  charged,  also,  that  rent  was  paid  at  an 
excessive  rate,  when  a  reduction  might  have  been  had  and  a 
part  of  the  rental  period  cancelled  by  mutual  consent. 

The  unverified  answer  to  the  application  proceeds,  mostly, 
along  general  lines.  It  denies  that  there  were  payments  of 
excessive  salaries  to  clerks,  and  asserts  that  only  ordinary  and 
necessary  salaries,  proper  in  carrying  on  the  business,  were 
paid.  As  to  the  specific  charge  that  the  attorney  for  the 
receiver  got  fees  from  others  which  should  reduce  the  amount 
finally  allowed  him,  the  reply  is  that  he  got  nothing  but  statu- 
tory fees  for  securing  judgment  on  notes  sued  on  by  the 
receiver,  and  has  not  collected  any  attorney's  fee  from  any 
creditor.  It  is  further  said,  generally,  that  his  fees  are  not 
in  excess  of  the  usual  and  ordinary  fees  for  such  services. 
No  attention  seems  to  have  been  paid  to  the  fact  that  these 
statutory  attorney's  fees  should  be  considered  on  how  much 
more  the  attorney  should  have,  nor  to  the  fact  that  there 
was  some  ground  for  claiming  that  the  final  allowance  made 
is  too  large,  in  view  of  other  fees  received  by  the  attorney. 

The  answer  concludes  with  a  general  statement  that  all 
the  acts  and  doings  of  the  receiver  have  been  in  accordance 
with  the  order  and  direction  of  the  court,  and,  in  so  far  as  he 
was  able,  for  the  best  interests  of  all  persons  interested. 

The  application  is  made  by  one  whose  claim  is  more  than 
a  fourth  of  all  claims,  and  at  a  time  when  those  whose  claims 
were  more  than  half  of  all  claims  refused  to  accept  what  the 
receiver  tendered.  Appellant's  tendered  objections  were  not 
frivolous ;  and  while,  as  will  presently  appear,  we  are  able  to 
infer  why  hearing  was  refused,  we  shall  attempt,  later,  to 
make  clear  why  the  reasons  for  the  refusal  are  not  valid. 
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4. 

Appellant  stated,  in  open  court,  that  it  had  witnesses 

present  and  offered  to  prove  that  there  were  book  accounts 

belonging  to  Magner  not  accounted  for,  and  other  witnesses 

in  support  of  the  various  objections  to  the 

^'  S^rt?*"'  ^""^  report,  and  stated  further  that,  if  the  order 

&PDrov&l ! 

vacation  of        is  sct  aside,  *' We  shall,  in  good  faith,  produce 

order:  failure  «  .  . 

*roviden?feeBr'  testimony  in  support  of  these  various  objec- 
5S^nt*'J?^tIon  tions.''  Thereupon,  the  court  said,  after  stat- 
unneceasary.  j^^  ^j^^^  j^  declined  to  set  aside  the  final 
report  on  account  of  failure  to  serve  notice,  ''And  as  to  the 
other  proffered  testimony  offered  by  Mr.  Trewin,  and  as  to 
what  action,  if  any,  shall  be  taken  in  the  future,  the  court 
makes  no  suggestion,  either  as  to  time  or  method,  but  leaves 
that  to  counsel  to  take  such  action  as  they  see  fit.'*  The  court 
then  repeated  that  it  declined  to  set  aside  the  discharge  and 
final  report,  ''for  the  sole  reason  that  no  notice  has  been 
given".  It  repeated  that  counsel  is  left  free  to  take  such 
action  in  the  future  as  he  sees  fit.  This  being  excepted  to, 
counsel  inquired  if  the  court  would  hear  testimony  on  the 
question  of  whether  the  receiver  had  performed  his  duties  in 
the  way  of  collecting  the  assets  of  the  bankrupt  and  account- 
ing for  them  to  the  creditors,  to  which  the  court  responded 
that  it  would  "listen  to  anything  that  is  proffered  in  accord- 
ance with  the  usual  rules  of  procedure  and  evidence,  as  the 
court  understands  them,  and  the  pleadings  in  the  case". 
Thereupon,  counsel  asked  leave  "to  introduce  testimony  at 
this  time  to  sustain  the  objections  which  Carson,  Pirie,  Scott 
&  Company  ask  leave  to  file  to  the  final  report  of  the  receiver". 
The  receiver  objected,  and  the  court  ruled  that  "As  it  under- 
stands the  procedure,  if  Mr.  Trewin  is  able  to  show  that  there 
was  fraud  or  mistake  in  the  report  that  he  is  not  debarred 
from  remedy,  and  that  a  proceeding  in  equity  to  modify  or 
set  aside,  to  correct,  will,  of  course,  be  heard  by  the  court"— 
to  which  an  exception  was  taken. 
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As  we  understand  this,  it  is  a  concession  that  fraud  or 
mistake  exhibited  in  this  record  may  be  corrected  in  some 
forum  and  by  some  method;  and,  indeed,  no  other  construc- 
tion  is  well   possible.     The   cases   cited   by 
reporu:  appellee  indicate  as  much.     There  is  Cowitis 

approval : 

•vacation:  v.  Tool,  36  lowa  82,  that  a  mistake  in  prior 

failure  to  ac-  '  '  *^ 

aSsets'^^aiiow-    settlements   may  be   corrected   at   any  time 

fees  wiSout       before   final   settlement   and   discharge,   and 

ence.  ^j^^^  ^j^.^  ^^^  ^  ^j^^^  .^  probate  court  only; 

and  Tucker  v,  Stewart,  121  Iowa  714,  715,  which  is  that  mis- 
takes in  final  settlement  may  be  corrected  after  settlement 
by  equitable  proceedings,  on  showing  such  grounds  as  will 
justify  the  interference  of  the  court.  These  indicate,  as  does 
the  record  as  a  whole,  that  the  court  denied  the  application, 
or  rather,  the  entertaining  the  proposed  objections,  on  the 
theory  that  the  relief  must  be  had  by  some  independent  pro- 
ceeding, and  in  a  court  of  equity. 

Now,  though  a  court  of  equity  may  open  the  'settlement 
and  administer  upon  omitted  property  (Tucker's  case,  121 
Iowa  716,  717),  such  power  is  concurrent,  but  not  exclusive,  in 
cases  where  a  settled  account  omits  property  by  mistake,  or 
such  property  is  in  any  way  withheld  from  the  accounting.  As 
to  omitted  property,  the  receiver  makes  no  question  of  forum, 
but  asserts,  rather,  that  he  has  omitted  none.  His  position  is, 
in  effect,  that,  the  order  of  appointment  not  having  directed  the 
receiver  to  take  book  accounts,  he  was  justified  in  not  doing 
an3rthing  as  to  such  accounts ;  and  that,  in  his  opinion,  there 
were  no  accounts  worth  attention;  that,  therefore,  nothing 
was  omitted  from  the  final  report,  even  if  the  creditor  could 
show  that  the  accounts  did  exist  and  were  of  value.  It  is 
this  reasoning  which  the  court  seems  to  have  sustained.  There 
seems  to  us  to  be  no  answer  to  the  complaint  of  this,  unless 
it  be  necessary,  in  order  to  charge  an  omission  to  take  and 
administer  assets,  to  show  that  the. order  appointing  the  re- 
ceiver in  terms  directed  that  such  assets  be  taken  and  ad- 
ministered upon. 
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The  appointment  was  made  under  Chapter  12,  Title 
XVIII,  of  the  Supplement  to  the  Code,  1907.  So  far  as 
germane,  it  is  provided  therein  that  the  receiver  may  bring 
and  defend  actions,  take  and  keep  possession  of  property,  and 
collect  debts.  If,  then,  there  be  property  to  take  or  debts  to 
collect,  and  it  be  shown  that  such  exist  and  have  not  been 
accounted  for,  there  exists  an  omission  which  will  justify  the 
court  in  disregarding  an  order  of  settlement  and  final  ap- 
proval. This  applicant  said  he  could  prove  just  this.  It  does 
seem  that  such  omissions  required  that  he  be  given  the 
opportunity  to  make  such  proof,  which  was  denied  him. 

Again,  no  testimony  was  offered  on  the  fees  due  the 
receiver.  Upon  such  an  allowance,  the  court  should  not  act 
without  evidence,  although  it  may  take  into  consideration  its 
own  personal  knowledge.  34  Cyc.  473-474.  And  on  objection 
to  the  allowance  to  the  receiver  and  his  expenses,  the  burden 
of  showing  reasonableness  of  the  allowance  is  on  him.  Com- 
manwealth  v,  Monongahela  Valley  Bank,  (Pa.)  86  Atl.  719. 

If  there  be  a  reason  apparent  in  this  record  for  the  action 
taken,  it  is  the  claim  that  petitioner  was  entitled  to  no  relief 
upon  proving  what  they  asserted;  that  the  court  to  whom 
application  was  made  would  not  interfere'  even  though  omis- 
sions were  proven,  or  though  improvident  allowance  to  the 
receiver  were  shown  to  have  been  made  without  evidence ;  and 
that  applicant  must  go  hence  to  some  other  forum  to  obtain 
the  relief  sought. 

III.  We  think  petitioner  was  always  entitled  to  have  the 
court  that  created  the  receivership  act  upon  a  claim  of  omis- 
sion or  improvident  allowance  to  the  receiver  made  without 
notice,  even  if  equity  had  concurrent  jurisdiction;  that,  at 
any  rate,  such  court  has  such  power  in  the  present  state  of 
the  law.  The  court  applied  to  had,  of  cc^urse,  plenary  jurisdic- 
tion to  deal  effectively  with  this  receivership.  If,  to  effectuate 
this  power,  it  became  necessary  to  deal  with  some  emergent 
issue  or  situation  in  a  way  that  courts  of  equity  deal,  the 
general  power  carried  the  power  thus  to  deal,  even  if  the 
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court  could  not  act  upon  the  matter  on  original  or  independent 
application.  On  many  things,  the  probate  court,  for  illustra- 
tion,  has  no  original  jurisdiction.  To  determine  title  to  real 
property  is  an  instance.  But  on  issue  whether  an  adminis- 
trator should  be  appointed  on  the  ground  that  the  decedent 
has  land  which  should  be  sold  to  pay  debts,  the  probate  court 
has  power  to  try  and  determine  whether  an  obstacle  inter- 
posed to  the  title  of  the  decedent  should  prevail  against  it. 
BoUenbacher  v.  Whisnand,  (Ind.)  47  N.  E.  706.  As  an 
incident  to  its  power,  it  may  decide  whether  instruments  in 
writing,  introduced  to  show  that  the  title  has  passed  to  others 
than  the  estate,  are  invalid  for  any  ground  that  make  invalid 
a  conveyance.  Williams  v.  Bfiles,  (Neb.)  89  N.  W.  451-454; 
Wheeler  V.  Wheeler,  105  111.  App.  48;  Oenau  v.  Abbott,  (Neb.) 
93  N.  W.  942 ;  In  re  Jackman,  26  Wis.  104,  109,  110 ;  Ketchum 
V.  Walsworth,  5  Wis.  95 ;  Olade  v.  White,  (Neb.)  60  N.  W.  556 ; 
Appeal  of  Schaeffner,  41  Wis.  260 ;  In  re  Broderick,  21  Wall. 
503;  2  Redfield,  Wills,  page  12. 

It  may  go  so  far  in  determining  the  rights  of  creditors  in 
the  funds  of  an  insolvent  debtor  as  to  recognize  and  enforce 
a  trust.    Wilson  v,  Coburn,  (N^b.)  53  N.  W.  466. 

It  may  open  an  admission  to  probate,  to  correct  a  mistake. 
Brook  V.  Chappell,  34  Wis.  405;  WiUiams'  case,  (Neb.)  89 
N.  W.  452;  Campbell  v.  Logan,  2  Bradf.  Sur.  90. 

It  may  order  a  new  guardian's  deed,  though  equitable 
considerations  are  involved,  and  though  the  order  is  made 
on  finding  that  the  original  deed  is  defective  and  that  a  new 
one  is  needed  to  accomplish  what  was  intended  by  the  first. 
Mock  V.  Chahtrom,  121  Iowa  411,  416,  417. 

It  may  construe  an  agreement  to  relinquish  an  in- 
heritance.   Stolenburg  v.  Dicrcks,  117  Iowa  25. 

Though  it  may  not  decree  foreclosure,  it  may,  on  issue 
voluntarily  joined,  determine  the  validity  of  mortgages. 
Prouty  V.  Matheson,  107  Iowa  259,  262,  263. 

Where  forms  of  action  are  abolished,  the  probate  court 
gives  any  relief  proven,  even  though  this  involves  doing  wliat 
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was  formerly  of  equitable  cognizance.  Williams'  case,  (Neb.) 
89  N.  W.  452,  453,  454;  MaiideviUe  v.  Reynolds,  68  N.  Y.  528. 
544-546;  Wilson  v.  Coburn,  53  N.  W.  at  467. 

We  said  in  Covert  v.  Sebem,  73  Iowa  564,  569,  570,  that, 
while  a  court  of  chancery  has  jurisdiction  of  cases  brought 
for  the  sole  purpose  of  construing  and  interpreting  wills,  it 
is  not  so  far  exclusive  as  to  forbid  other  courts  in  which  are 
cases  involving  rights  under  wills  to  interpret  their  language. 
Hence,  in  an  action  brought  to  require  an  executor  to  dis- 
tribute according  to  the  terms  of  a  will,  the  probate  court 
must,  necessarily,  and  has  power  to,  interpret  the  will  to 
determine  how  distribution  shall  be  made.  Authority  to 
interpret  is  possessed  by  all  courts  called  upon  to  enforce 
rights  under  a  will.  Indeed,  the  probate  court  could  not 
make  an  order  aflPecting  rights  based  on  a  will  unless  it  may 
interpret  the  will  to  discover  what  these  rights  are. 


While  proceedings  in  probate  are  to  be  distinguished 
from  others,  the  court  in  which  they  are  had  is  the  same. 
Tticker  v.  Stewart,  121  Iowa  at  715.  Iowa  no  longer  has 
either  a  law,  equity  or  a  probate  court.  All  three  are  part 
of  the  district  court.  Therefore,  plaintiff  may,  at  least  in 
opposition  to  matter  proved,  make  proof  in  the  same  action 
of  that  which  he  formerly  would  be  obliged  to  avail  himself 
of  by  suit  in  equity.  Mandeville  v.  Reynolds,  68  N.  Y.  545. 
Wherefore,  says  the  same  case,  the  probate  court  may  try 
the  validity  of  a  judgmeiiit,  if  that  be  an  emergent  issue.  It 
says  further: 

"It  was  always  theoretically  unreasonable  that,  in  one 
branch  of  the  judiciary,  the  court  should  hold  that  the  party 
prosecuted  had  no  defense,  and  in  another,  that  plaintiff  had 
no  right  to  recover.  Now,  when  the  action  is  prosecuted,  we 
inquire  whether,  taking  into  consideration  all  the  principles 
of  law  and  equity  bearing  upon  the  case,  the  plaintiff  ought 
to  recover." 
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Where  a  writing  is  void  for  fraud,  there  should  not  be 
a  second  suit  for  relief  against  such  writing,  when  it  can  be 
obtained  by  a  defense  in  the  first.  New  York  Cent,  Ins.  Co. 
V.  National  Pro.  Ins.  Co.,  14  N.  Y.  85;  MandeviUe's  case,  68 
N.  Y.  546 ;  Savage  v.  Allen,  54  N.  Y.  458 ;  McHenry  v.  Haaard, 
45  N.  Y.  580-587. 

Assuming,  for  the  sake  of  argument,  that  the  relief  sought 
by  petitioner  was  equitable,  we  see  no  good  reason  why  the 
district  court,  with  power  to  deal  with  the  receivership,  with 
power  to  give  equitable  relief,  refused  to  act  and  remitted 
petitioner  to  some  other  court  and  time.  The  judgment  and 
order  appealed  from  is  reversed  and  the  cause  remanded,  with 
direction  to  proceed  to  a  hearing  upon  the  petition  and  the 
objections  filed  and  made. — Reversed  and  Remanded. 

Ladd,  Evans  and  Gaynor,  JJ.,  concur.  Deemeb,  C.  J., 
concurs  in  Paragraphs  II  and  III  of  the  opinion. 


In  re  Last  Will  and  Testament  op  Daniel  O'Connor, 
Deceased. 

WILLS:    Undne  Influence — ^Evidence — Safflciency.  Evidence  reviewed 

1  and  quite  grave  doubt  expressed  as  to  its  sufficiency  to  sustain 
a  verdict  that  the  will  in  question  was  invalid  by  reason  of  undue 
influence.  No  conclusion  declared,  owing  to  reversal  on  other 
points. 

WILLS:    Undne  Inflaence— Evidence  to  Bebut— Snbseqnent  Bxuni- 

2  nation  of  Will— Bight  to  Instrnctions.  The  fact  that  a  testator 
(admittedly  of  sound  mind)  saw  his  purported  will  at  various 
times  subsequent  to  its  execution  and^  at  such  subsequent  times, 
was  wholly  free  from  any  undue  influence,  and  at  such  times  read 
the  will,  or  had  the  same  read  to  him,  and  then  expressed  no  dis- 
satisfaction with  it,  affords  strong  and  persuasive  evidence  that 
the  execution  of  the  will  was  not  dictated  by  undue  influence,  and 
proponents  are  entitled,  on  request,  to  an  instruction  to  that  effect, 

TBIAL:     Condnct  of  OonnBel—Miflcondnct— Unjust  and  Prejndidal 

3  Impntatlona — ^New  TxiaL  Persistently  challenging  opposing 
counsel  to  waive  his  legal  rights,  with  equally  persistent  imputa- 
tion of  improper  motive  on  the  part  of  counsel  because  he  will  not 
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do  80,  along  with  charges  that  the  opposing  litigant  has,  in  con- 
duct apparently  proper,  been  actuated  by  base  and  sinister  pur- 
poses, of  which  there  is  no  evidence,  may  demand  a  new  trial. 
So  held  where  the  offending  counsel  (a)  demanded  that  his  oppo- 
nent waive  his  right  to  object  to  the  reception  in  evidence  of  trans- 
actions with  a  deceased  and  (b)  accused  the  adverse  party  of 
marrying  a  certain  person  in  order  to  destroy  her  competency  fls  a 
witness. 

Appeal  from  Cerro  Gordo  District  Court, — M.  F.  Edwards, 

Judge. 

Saturday,  December  18,  1915. 

Action  to  contest  the  will  of  Daniel  O'Connor.  The  con- 
testants are  his  six  daughters.  The  proponents  of  the  will 
are  the  widow  and  three  sons.  The  verdict  was  against  the 
validity  of  the  will.  The  proponents  have  appealed. — Reversed 
and  Remanded. 

Blythe,  Markley,  Rule  &  Smith,  for  appellants. 

■  Olass^  McConlogue  <&  Glass  (now  Glass  &  Glass),  Z>.  W. 
Telford,  and  F.  A.  Ontjes,  for  appellees. 

Evans,  J. — The  will  in  question  was  executed  on  April 
29,  1911.  The  testator  died  in  December,  1912,  at  about 
eighty  years  of  age.  The  only  ground  of  contest  was  that 
the  wiU  was  executed  under  undue  influence,  exercised  by  the 
sons  of  the  testator.  The  mental  competency  of  the  testator 
is  not  challenged  in  the  proceedings.  At  the  time  of  the 
making  of  the  will,  the  property  of  the  testator  consisted 
mainly  of  320  acres  of  land  in  Cerro  Gordo  County  and  a 
residence  property  in  the  town  of  Cartersville.  The  farm 
land  was  encumbered  by  mortgages  to  the  amount  of  $7,000. 
By  the  provisions  of  the  will,  the  land  was  devised  to  the 
three  sons,  charged,  however,  with  the  payment  of  the  en- 
cumbrances and  the  further  payment  of  legacies  of  $1,000  each 
to  the  six  daughters.  Under  the  will,  the  residence  property, 
of  the  value  of  about  $1,500,  was  also  devised  to  the  six 
daughters.     The  daughters  were  also  beneficiaries  under  an 
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insurance  policy,  whereby  they  received  $100  each.  The  fore- 
going provisions  for  the  children  of  the  testator  were  all  sub- 
ject to  a  life  estate  of  the  mother,  in  lieu  of  a  distributive 
share. 

The  early  history  of  the  family  was  one  of  poverty  and 
consequent  hardship.  The  four  oldest  children  were  daughters, 
the  next  thr^6  were  sons,  and  the  youngest  two  were  daughters. 
Except  the  oldest  daughter,  the  family  moved  to  Cerro  Gordo 
County  from  Wisconsin  about  thirty-five  years  preceding  the 
making  of  the  will.     The  oldest  daughter  was  at  that  time 
married  in  Wisconsin,  and  never  came  to  Iowa.    Three  of  the 
other  daughters  left  home  at  about  the  time  of  their  majority, 
and  two  of  them  remained  at  home  until  they  were  about 
twenty-three  and  twenty-five  years  of  age  respectively.    The 
youngest  daughter,  Julia,  left  home  at  the  age  of  about  twenty- 
three,  in  the  year  1898,  and  was  married  in  the  year  1900.    The 
two  youngest  daughters,  Hannah  and  Julia,  appear  to  have 
been  provided  with  greater  school  advantages  than  the  other 
children.    The  three  sons  had  remained  at  home  practically 
up  to  the  time  of  the  making  of  the  will,  and  all  were,  at  that 
time,  over  forty  years  of  age.    Tom,  the  oldest,  was  unmarried, 
and  Dan  and  Mike  were  each  married  at  about  forty  years 
of  age.    AU,  however,  continued  to  work  jointly  with  their 
father,  partly  upon  their  own  lands  and  partly  upon  his, 
and  all  the  products  of  the  farming  went  into  the  same  cribs 
and  were  fed  to  the  same  stock.    Tom  and  Dan  had  become 
the  owners  jointly  of  440  acres  of  land  and  were  such  owners 
at  the  time  of  the  making  of  the  will,  subject  to  considerable 
encumbrances  thereon.     Eight  years  before  the  making  of 
the  will,  an  undelivered  deed  had  been  executed  to  Mike, 
covering  160  acres  of  land,  known  as  the  Home  Farm.    The 
title  to  this  land  was  in  the  wife  pf  the  testator,  the  deed  being 
duly  executed  by  her  and  the  testator.    Such  deed  was  placed 
on  record  prior  to  the  death  of  the  testator.     Of  the  land 
devised  to  the  sons,  80  acres  thereof  were  acquired  in  1895, 
after  all  the  daughters  had  left  home  except  the  youngest, 
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and  160  acres  were  acquired  in  1900  after  the  youngest 
daughter  had  left  home.  These  lands  were  bought  mainly 
on  time,  and  whatever  payments  were  made  therefor  were 
made  out  of  the  joint  earnings  of  the  sons  and  the  father. 

The  charge  of  undue  influence  is  predicated  upon  the 
claim  that  the  sons  falsely  stated  to  the  father  that  the 
daughters,  or  some  of  them,  had  signed  a  petition  for  the 
appointment  of  a  guardian  for  him.  Some  time  prior  to  1910, 
two  of  the  daughters,  Mary  Gardner  and  Ella  Kennedy,  with 
their  husbands,  came  to  Cartersville  to  reside.  They  resided 
there  two  or  three  years.  It  is  practically  undisputed  that 
there  was  some  friction  between  the  father  and  the  daughters 
during  that  period,  and  between  the  father  and  one  of  the 
sons-in-law.  O'Connor  was  a  drinking  man,  and  had  been 
such  all  his  life.  The  habit  extended  to  all  of  his  children. 
The  two  daughters,  however,  attempted  to  curtail  their  father, 
to  some  extent,  in  this  habit.  The  druggist  was  notified  of 
their  wishes.  The  father,  however,  maintained  his  liberty  of 
action,  and  the  attempt  was  abandoned.  It  is  practically 
undisputed,  also,  that  the  father  was  informed  from  some 
source  that  his  daughters  had  signed  a  petition  asking  the 
appointment  of  a  guardian  for  him.  This  was  the  subject  of 
conversation  between  him  and  his  daughters  on  at  least  one 
or  two  occasions,  when  the  daughters  assured  him  of  the 
falsity  of  such  report.  The  personal  relations  of  the  members 
of  this  family  had  always  been  kind  and  affectionate.  The 
father  had  always  been  affectionate  towards  all  his  daughters. 
The  friction  already  referred  to  resulted  in  no  harsh  language, 
unless  it  be  deemed  that  the  provisions  of  the  will  are  such. 
The  two  daughters  moved  away  from  Cartersville  in  August, 
1910.  The  other  daughters  were  all  non-resident,  and  had 
been,  for  many  years. 

It  is  practically  undisputed  that  O'Connor  was  a  man 

of  dominant  personality.    In  his  relations  with  his  sons,  he 

did  the  buying  and  selling,  and  they  did  the  work.    Though 

he  lived' in  town,,  he  appeared  upon  the  farm  almost  daily. 
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and  was  active  up  to  within  ten  days  of  his  death.  Though 
a  drinking  man,  it  appears  from  the  testimony  on  both  sides, 
that  he  was  not  in  the  habit  of  becoming  intoxicated.  Indeed, 
it  was  testified  that  he  had  never  been  intoxicated,  and  no 
contrary  evidence  was  given.  Both  sides  appear  to  agree 
upon  a  somewhat  liberal  definition  of  "intoxication".  Under 
this  definition,  the  patient  is  allowed  the  full  width  of  the 
road  to  vindicate  his  claim  to  sobriety.  The  only  sign  of  excess 
that  any  witness  ever  observed  in  O'Connor  was  that,  on  a 
few  occasions,  he  had  goodnaturedly  boxed  oflf  the  hats  of 
his  friends. 

The  immediate  circumstances  of  the  making  of  the  will 
were  as  follows:  O'Connor  went  to  the  banker  at  Cartersville 
and  asked  him  to  prepare  his  will.  This  was  the  witness 
Fleming.  Fleming  advised  him  to  have  the  same  done  by  an 
attorney.  He  thereupon  asked  Fleming  to  take  down  upon 
the  typewriter  the  certain  memoranda  which  he  should  give 
him  as  to  the  provisions  which  he  wished  incorporated  in 
his  will.  The  reason  given  for  this  request  was  that  he 
would  thus  avoid  the  risk  of  overlooking  something.  Upon 
his  dictation,  Fleming  took  down  such  memoranda,  which 
were  as  follows: 

** Michael  O'Connor  to  have  the  SB  y^  of  section  4-94-19, 
which  property  has  been  deeded  to  him,  but  deed  not  delivered. 
Michael  O'Connor  also  to  have  the  NE  of  the  NE  of  9-94-19, 
but  out  of  this  to  pay  $500.00  to  Kate  McMahon  and  $500 
to  Julia  Daubenberger.  Daniel  O'Connor,  Jr.,  to  have  the 
NW  of  the  NE  of  9-94-19,  and  out  of  it  is  to  pay  $500.00  to 
Mary  Gardner  and  $500  to  Ellen  Kennedy.  Thos.  O'Connor 
to  have  the  E  i^  of  the  NE  of  8-94-19,  and  out  of  it  is  to  pay 
$500.00  to  Nora  Fritz  and  $500  to  Hannah  Fitzgerald.  There 
is  an  incumbrance  of  $3,000.00  against  the  N  %  of  the  NE 
of  9,  and  the  E  1/2  of  the  NE  of  8,  all  in  Twp.  94,  Range  19, 
which  amount  is  to  be  paid  as  follows:  Thos.  O'Connor, 
$1,500.00  and  Michael  O'Connor  and  Daniel  O'Connor,  Jr., 
each  $750.00.     The  NW  1^  of  secticMi  4-94-19  is  to  go  to 
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Daniel  O'Connor,  Jr.,  Thos.  O'Connor  and  Michael  O'Connor. 
There  is  an  encumbrance  of  $4,000.00  on  this  land,  which  is 
first  to  be  paid,  and  after  this  I  direct  that  the  sum  of  $500.00 
be  paid  to  each  of  my  six  daughters,  as  follows:  Mary 
Gardner,  Ellen  Kennedy,  Hannah  Fitzgerald,  Nora  Fritz, 
Kate  McMahon  and  Julia  Daubenberger.  After  the  in- 
cumbrance is  paid  and  this  amount  paid  to  each  of  ^y  six 
daughters,  this  land  is  to  be  shared  equally  between  Daniel 
O'Connor,  Jr.,  Thos.  O'Connor  and  Michael  O'Connor.  Prop- 
erty in  Cartersville  (dwelling)  to  be  shared  equally  between 
my  six  daughters  named  above,  after  provision  is  made  for 
my  wife  during  her  lifetime.  All  my  personal  property,  in- 
cluding horses,  cattle,  machinery,  hogs  and  other  personal 
eflfects  located  on  my  different  farms  to  go  to  Michael 
O'Coimor.  My  $500.00  stock  in  the  Farmers'  Savings  Bank 
of  Cartersville,  Iowa,  to  go  to  Daniel  O'Connor,  Jr.,  and 
Thos.  O'Connor." 

On  April  22,  1911,  he  took  the  memoranda  with  him  to 
the  office  of  the  witness  Cliggitt,  an  attorney  at  Mason  City. 
He  employed  Cliggitt  to  prepare  the  will  and  to  send  the 
same  to  him  at  a  later  day.  The  will  was  prepared  and  sent 
by  mail.  Upon  receiving  the  copy,  O'Connor  discovered  that 
it  omitted  all  reference  to  the  dwelling  property  at  Carters- 
ville, which  was  to  be  devised  to  the  daughters.  He  therefore 
returned  it  for  correction.  Later,  he  received  a  corrected 
draft.  This  was  executed  in  due  form  by  O'Connor  at  the 
bank  at  Cartersville.  It  was  kept  by  O'Connor  with  his 
private  papers  in  a  lock  box  in  this  bank.  It  appears  from 
the  testimony  of  Fleming  that,  on  two  or  three  occasions  there- 
after, he  examined  the  will  at  the  bank,  and  some  other  papers. 
The  principal  occasion  for  this  was  that  some  errors  had  been 
made  in  the  spelling  of  names,  the  possible  effect  of  which 
gave  him  some  concern.  The  last  of  these  occasions  when  he 
examined  the  will  was  about  ten  days  before  his  death.  He 
expressed  some  concern  that  there  should  be  no  mistake  or 
irregularity  in  it. 
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The  most  serious  questions  presented  for  our  considera- 
tion on  this  appeal  are: 

(1)  Does  the  verdict  adverse  to  the  will  have  sufficient 
support  in  the  evidence? 

(2)  Was  the  alleged  misconduct  of  counsel  for  the  con- 
testants in  the  course  of  the  trial  such  as  to  have  worked  sub- 
stantial prejudice  to  the  proponents? 

(3)  Should  the  trial  court  have  given  to  the  jury  In- 
struction No.  11,  requested  by  the  proponents,  or  its  equiv- 
alent ? 

I.     The  question  of  the  sufficiency  of  the  evidence  is  one 
to  which  we  have  given  much  consideration.    Assuming  that 
there  is  sufficient  evidence  to  go  to  the  jury  that  the  sons 
falsely  represented  to  the  testator  that  his 
^'  influence^'^^"^    daughters  had  signed  a  petition  for  the  ap- 
sufflcremjy.         pointment  of  a  guardian  for  him,  the  ques- 
tion still  remains  whether  he  really  relied 
upon  such  statements  or  was  deceived  thereby,  and,  still  more 
important,  whether  he  was  unduly  influenced  thereby  in  the 
making  of  his  will.     Contestants  introduced  in  evidence  the 
following  letter,  written  by  the  testator  to  his  daughter  Julia, 
then  residing  in  Idaho,  on  September  24th  next  preceding  the 
date  of  making  the  will: 

''Cartersville,  Iowa,  Sept.  24. 
"Well  Julia,  I  will  write  you  about  some  trouble  I  am 
having  with  the  girls.  I  am  ashamed  of  the  way  they  are 
acting.  The  boys  tell  me  they  are  appoint  a  guardeen  over 
me ;  that  I  am  not  capable  of  taking  care  of  my  Bizness,  and 
they  have  been  going  to  Mason  City  and  getting  up  a 
petishum  for  that  purpose  and  the  object  is  to  try  to  get  my 
property  away  from  me.  If  that  is  the  case  I  will  see  that 
it  is  dam  little  of  it  they  will  get.  I  am  ashamed  of  the  way 
they  are  doing  and  I  wish  they  never  came  back  here  to  live. 
How  is  Henry  and  the  children? 

''Your  Father.'' 
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The  other  evidence  introduced  by  contestants  consisted 
in  the  main  of  alleged  admissions  by  the  proponents  and 
statements  by  the  testator.  Both  sides  introduced  evidence  of 
declarations  of  the  testator,  many  years  prior  to  the  making 
of  the  will,  as  to  the  future  disposition  of  his  estate.  For  the 
contestants,  DriscoU  testified  that,  eight  years  prior  to  the 
making  of  the  will,  the  testator  ^ad  said  that  hie  should  give 
the  land  to  the  boys  and  $3,000  each  to  the  girls.  DriscoU's 
wife,  also  a  witness  for  the  contestants,  testified  to  the  same 
conversation,  to  the  effect  that  the  testator  said  he  would 
give  $3,000  to  the  girls.  The  word  **each"  represents  the 
difference  between  the  testimony  of  this  husband  and  wife.  It 
is  equivalent  to  the  difference  between  $3,000  and  $18,000. 
When  it  is  considered  that  the  principal  value  of  the  testator's 
estate  was  made  by  the  great  increase  in  the  value  of  lands 
in  the  last  few  years  of  his  life,  the  testimony  of  DriscoU 
looks  greatly  strained,  and  his  recollection  of.  the  use  of  the 
word  "each"  at  that  particular  time  may  have  been  stimu- 
lated somewhat  by  present  conditions.  One  witness  for  the 
contestants  testified  that,  thirteen  years  prior,  the  testator  had 
said  that  the  girls  were  to  have  *'the  land  across  the  road". 
This  seems  to  refer  to  80  acres  owned  by  the  testator  and 
lying  across  the  road  from  the  home  farm.  It  was  worth,  at 
the  time  of  the  conversation,  not  to  exceed  $40  an  acre. 
Another  witness  testified  that  the  testator  said  that  the  girls 
were  to  have  the  home  place.  This  consisted  of  160  acres. 
The  title  thereto  was  held  by  the  wife,  and  not  by  the  testator. 
A  deed  thereof  was  subsequently  executed,  in  1803,  by  hus- 
band and  wife  to  the  son  Mike.  There  is  no  claim  that  any 
undue  influence  had  ever  been  exercised  in  reference  to  this 
transaction  at  the  time  of  the  making  of  the  deed.  The  actual 
delivery  of  the  deed  occurred  after  the  making  of  the  will. 
Taking  the  testimony  for  the  contestants,  therefore,  at  this 
point,  it  indicates  that  it  had  been  the  avowed  purpose 
of  the  testator,  in  the  distribution  of  his  estate,  to  leave  prac- 
tically all  the  land  to  the  boys.    When  the  wijl  was  finally 
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executed,  it  was  after  some  degree  of  consultation  with  his 
wife  and  with  his  banker  and  with  his  attorney.  To  none  of 
them  did  he  indicate  any  hostility  to  any  of  his  children. 
Substantial  provision  is  made  in  the  will  for  the  widow,  the 
mother  of  all  the  parties  to  the  case.  There  is  no  claim  that 
she  exercised  any  improper  influence  over  the  testator.  She 
is  one  of  the  proponents,  and  is  deprived  of  the  provision  in 
her  behalf  as  a  result  of  the  adverse  verdict. 

On  the  question  of  whether  the  daughters  had  signed  a 
petition  for  the  appointment  of  a  guardian,  the  alleged  false 
representations  were  known  by  the  daughters  during  the  life- 
time of  the  testator.    The  testator  had  the  full  benefit  of  their 
denial.    The  testator  was  in  a  better  position  to  ascertain  the 
falsity  of  such  representations  than  court  or  jury  can  be. 
The  subject  had  been  dropped  long  before  the  decease  of  the 
testator.    Without  substantial  dispute,  the  sum  of  the  situa- 
tion, in  brief,  was  that  the  testator  was  mentally  competent ; 
that  he  was  a  man  of  affairs  and  maintained  his  dominance  as 
the  head  of  the  family  until  within  a  few  days  prior  to  his 
death ;  that,  if  he  ever  believed  the  alleged  false  representa- 
tions, he  was  aware,  also,  that  the  daughters  denied  the  truth 
thereof;  that  the  distribution  of  the  estate  was  in  substantial 
accord  with  the  expressed  purpose  of  the  testator  for  many 
years;  that  the  alleged  friction  between  the  testator  and  his 
daughters   existed  only   as   between   him   and   two   of  the 
daughters;  that  there  was  no  discrimination  in  the  will  as 
between  the  daughters;  that  the  relation  of  the  sons  to  the 
acquisition  of  the  real  estate,  and  their  joint  farming  opera- 
tions with  their  father  for  so  many  years,  presented  strong 
equitable  considerations  which  fully  explain  the   apparent 
discrimination  as  between  sons  and  daughters ;  that  the  second 
draft  of  the  will  included  a  provision  for  additional  property 
for  the  daughters  which  had  been  overlooked  in  the  first  draft 
of  the  will ;  that  the  testator  lived  for  nearly  two  years  after 
the  execution  of  the  will  and  had  its  custody  and  ready  access 
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thereto ;  that  he  did  examine  it  and  re-examine  it  for  possible 
errors. 

We  deem  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  of  the  jury  as  a  very  close  one.  Inas- 
much as  a  new  trial  must  be  ordered  on  other  grounds,  as 
hereinafter  stated,  we  deem  it  appropriate  not  to  pass  upon 
this  question  at  the  present  time.  The  evidence  upon  another 
trial  may  clear  the  doubts  in  that  regard. 

II.    We  pass  to  the  question  whether  the  trial  court 
should 'have  given  the  requested  instruction  No.  11.    The  in- 
structions actually  given  by  the  court  evince  great  care  in 
their  preparation.    They  were  quite  general 
^'  ffiSence^ev?-    ^^^  abstract,  and  were  appropriate,  as  far  as 
subeequen?^"''  they  wcut.     They  were  not  concrete  at  any 
wiuf  riSh?U)^    point.    The  proponents  requested  the  foUow- 

laatructlon.  f       .  . 

ing  instruction: 

*'If  you  find  from  the  evidence  that  Daniel  O'Connor,  Sr., 
being  of  sound  mind,  at  various  times  kfter  the  execution  of 
the  will  had  the  same  read  over  to  him  and  expressed  no  dis- 
satisfaction with  the  provisions  of  the  will,  and  that  at  such 
times  he  was  not  under  the  coercion  of  any  of  the  proponents, 
and  that  he  was  not  unduly  influenced  in  any  way  at  such 
times,  then  such  facts  are  cogent  evidence  tending  to  show 
that  the  instrument  in  question  was  in  truth  and  in  fact  the 
true  will  of  Daniel  O'Connor,  Sr." 

This  was  refused.  No  instruction  was  given  covering  in 
any  manner  this  phase  of  the  subject.  It  is  urged  by  appellees 
that  the  requested  instruction  was  improper  in  that,  if  the 
will  was  invalid  when  made,  it  could  not  afterwards  be  ren- 
dered valid  by  the  mere  subsequent  statements  or  conduct  of 
the  testator.  Such  is  not  the  effect  of  the  requested  instruc- 
tion. The  question  is  not  whether  a  testator  may,  by  ratifica- 
tion, render  valid  a  will  otherwise  invalid.  It  may  readily  be 
conceded  that  he  cannot  do  so.  The  question  at  issue  at  this 
point  was  whether  the  testator,  in  the  execution  of  his  will, 
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was  induced  by  undue  influence  to  execute  a  will  which  he 
would  not  otherwise  have  made.  If  it  should  be  made  to 
appear  that,  at  a  later  time,  while  the  will  was  in  his  custody 
and  under  his  observation,  and  while  he  was  entirely  free 
f  i-om  the  alleged  undue  influence,  he  was  then  satisfied  with 
his  will  in  the  form  in  which  it  was,  it  is  evidence  tending  to 
show  that  the  wiU  had  not  been  dictated  by  previous  undue 
influence.  Parker  v.  Lambertz,  128  Iowa  496 ;  In  re  Estate  of 
Townsend,  128  Iowa  621 ;  'Fothergill  v.  Fothergill,  129  Iowa 
93,  99.  The  evidence  was  appropriately  admitted  in  this  case, 
and  presumably  for  that  very  purpose.  The  purpose  for 
which  it  was  admitted,  however,  was  not  made  known  to  the 
jury.  The  requested  instruction  was  an  appropriate  explana- 
tion of  the  purpose  and  tendency  of  the  evidence.  The  evi- 
dence as  a  whole  was  such  as  to  render  such  instruction,  or  its 
equivalent,  peculiarly  appropriate,  and  we  think  it  ought  to 
have  been  given. 

III.     In  view  of  our  conclusion  in  the  foregoing  division 
and  the  necessity  of  awarding  a  new  trial  on  the  ground 
therein  indicated,  no  useful  purpose  will  be  subserved  by 
setting  forth  the  record  pertaining  to  alleged 
^'  ot^couna^r^^^^  couduct  of  opposing  couuscl  prejudicial  to 
u^SSt^and*        the  proponents.    To  set  it  forth  in  fuU  would 
imputations:       require  the  incorporation  of  several  pages  of 
the  record.    The  conduct  complained  of  was 
quite  persistent  and  quite  ignored  the  rulings  of  the  court. 
It  consisted  in  part  of  repeated  challenges  to  the  attorney  for 
proponents,  in  the  presence  of  the  jury,  tjiat  he  waive  the 
prohibition  of  Code  Section  4604.    Proper  objections  to  evi- 
dence of  personal  transactions  with  an  interested  witness  were 
repeatedly  met  with  such  challenge.    At  one  time,  it  was  said 
that  "the  counsel  on  the  other  side   (for  proponents)   will 
not  fail  to  take  advantage  of  every  possible  technicality  that 
there  is  in  an  effort  to  beat  this  case*'.    Again  the  challenge: 
'*You  throw  down  the  bars  of  the  statute  and  let  us  have  some 
of  these  conversations,  and  we  will  have  no  objection  to  any 
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conversation  or  remark  that  slie  had  with  her  father  or  any 
of  the  other  girls  either;  but  you  won't  do  it.''  Again,  **I 
am  willing  to  let  the  bars  down  and  let  all  the  talk  that  was 
had  with  the  children,  any  of  them,  go  in ;  but  you  won 't  do 
that." 

It  appears  in  the  evidence  that  the  son  Tom  was  married 
about  three  weeks  before  the  trial.  His  wife  had  been  a 
domestic  in  the  O'Connor  home.  Referring  to  that  fact, 
counsel  for  the  contestants  made  the  following  remark  to  the 
opposing  counsel,  in  the  presence  of  the  jury:  **Yes,  you 
wanted  to  cut  her  off  so  we  couldn't  use  her  here,  and  Tom 
married  her."  A  considerable  number  of  other  insinuations 
of  fact  were  indulged  in,  which  were  without  any  warrant 
in  the  evidence,  and  which  were  calculated  to  prejudice  the 
jury. 

It  is  to  be  said  for  counsel,  in  the  way  of  mitigation, 
that  these  things  were  said  in  the  heat  of  trial,  and  were 
probably  repented  later;  but  this  did  not  purge  the  record 
nor  remove  the  prejudice.  Without  going  into  further  details, 
it  is  perhaps  enough  to  say  that  no  one  will  recognize  the 
impropriety  of  this  conduct  more  fully  than  the  distinguished 
counsel  who  fell  into  it.  It  was  calculated  to  work  prejudice 
to  the  proponents,  and  we  are  constrained  to  say,  upon  this 
record,  that  it  did  work  such  prejudice.  When  a  practitioner 
has  reached  distinction  at  the  bar  and  high  standing  in  the 
community,  the  obligations  of  propriety  are  even  more  exact- 
ing upon  him  than  they  are  upon  an  inexperienced  beginner, 
who  stumbles  through  his  case  in  the  only  way  he  knows, 
because  the  resulting  prejudice  in  such  case  is  greatly 
emphasized. 

For  the  reasons  indicated  in  Divisions  II  and  III  hereof. 
a  new  trial  must  be  awarded,  and  the  judgment  Jh»1ow  ih 
accordingly  reversed. — Reversed  and  Remanded. 

Deemeb,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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A.  Krause,  Appellant,  v.  John  G.  Hobart,  Appellee. 

TODQiMENT:  Oilening  or  Vacating— Unavoidable  Casualty  and  Mis- 
fortune— ^Negligence  of  Attorney.  The  failure  of  a  duly  em- 
ployed attorney  to  defend  for  his  client,  owing  to  excusable  over- 
eight  or  misunderstanding,  may  constitute  such  '' unavoidable 
casualty  and  misfortune"  (Sec.  4091,  Code,  1897)  as  to  justify 
the  setting  aside  of  a  default  judgment.  The  appellate  court  will 
be  reluctant  to  override  the  order  of  the  lower  court  setting  aside 
the  default  and  judgment.  Evidence  reviewed,  and  held  to  excuse 
the  attorney  for  his  oversight  and  misunderstanding  and  to  sustain 
the  order  of  the  lower  court. 

Appeal  from  Floyd  District  Court. — C..  H.  Kellby,  Judge. 

Saturday,  December  18,  1915. 

Appeal  from  'an  order  of  the  trial  court  setting  aside 
plaintiff's  judgment  against  the  defendant  and  setting  aside 
the  defendant's  default.  From  such  order,  the  plaintiff  has 
appealed. — Affirmed. 

J.  H.  Lloyd,  for  appellant. 

H.  J.  Fitzgerald,  for  appellee. 

Evans,  J. — On  October  6,  1913,  the  plaintiff  took  judg- 
ment by  default  against  the  defendant,  after  due  personal 
service  of  notice.    On  October  29th  following,  the  defendant 
filed  a  petition  and  a  motion  supported  by 
oponing'^r         affidavits  and  a  showing  of  meritorious  de- 
avofdabie  caa-    fense,  and  asked  that  the  judgment  of  default 

ualty  and  mis-  "      " 

™Ji?®J#"®*^^*"   b®  set  aside.     The  general  contention  of  the 

gence  of  •  ° 

attorney.  appellant  plaintiff  is  that  the  showing  was 

insufficient  and  was  not  in  compliance  with  the  requirements 
of  the  statute.  The  substance  of  the  showing  was  that  the 
defendant  had  a  good  defense  to  plaintiff's  cause  of  action 
and  that  he  had  employed  an  attorney  to  make  defense ;  that, 
through  some  oversight  or  misunderstanding,  the  attorney 
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failed  to  defend.  The  showing  of  merit  and  diligence  upon 
the  part  of  the  defendant  himself  is  quite  su£Scient  to  bring 
him  within  the  provisions  of  Section  4091,  Code,  1897,  as  a 
showing  of  unavoidable  casualty  and  misfortune.  Whether 
there  was  a  sufficient  showing  of  want  of  negligence  on  the 
part  of  the  attorney  is  a  more  doubtful  question.  The  line  of 
distinction  between  excusable  misunderstanding  and  mere 
negligence  is  not  always  plain.  Farmers*  Exchange  Bank  v. 
Trester,  145  Iowa  665. 

The  showing  for  the  attorney  is,  in  substance,  that  he 
was  present  when  the  defaults  were  called,  and  heard  no 
default  taken  in  this  case  and  supposed  that  none  had  been 
taken.  It  was  at  a  time  when  he  was  very  busy,  and  his 
attention  might  have  been  distracted  under  circumstances 
rendering  the  oversight  excusable.  The  determination  of  such 
question  involves  a  considerable  discretion  on  the  part  of  the 
trial  court.  The  trial  judge  is  in  a  position  to  apply  his 
judgment  in  such  a  case  in  the  light  of  the  surroundings  of  the 
parties.  We  interfere  reluctantly  with  such  an  order  of  the 
trial  court  as  the  one  before  us.  Only  an  abuse  of  discretion 
¥rill  warrant  our  interference.  And  this  is  especially  so  where 
the  court  has  exercised  its  discretion  in  favor  of  a  new  trial. 
Bank  v.  Trester,  supra,  and  cases  therein  cited. 

The  order  will  be — Affirmed. 

Deemer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Olson  &  Nessa,  Appellees,  v.  Charles  T.  Rogness,  Appellant. 

VENDOR  AND  FUBCHASEB:  Bescission— Assignmeiit  of  Specific 
1  around  for  Beadssioii— "Mending  Hold" — ^EstoppeL  One  who 
asBigns  specific  reasons  for  his  rescission  of  a  contract  of  purchase 
or  sale  is  estopped,  after  action  has  been  brought  to  enforce  the 
contract,  to  "mend  his  hold"  and  assign  new  and  different  grounds. 
So  held  where  the  sole  and  specific  reason  assigned  by  a  vendee 
for  rescinding  a  contract  of  purchase  was  that  the  contract  was 
conditioned  upon  his  wife's  approving  the  same  and  that  she  had 
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refused  such  approval,  the  reason  assigned,  after  suit  had  been 
brought,  being  that  the  vendor  did  not  have  any  title  to  the  land 
when  the  contract  was  made. 

SPECIFIC  PEBFOBMANCE:    Contracts  EnfoiceaUe— Vendor  Witb- 

2  out  Title — Knowledge  of  Vendee— Estoppel.  The  rule  that  a  ven- 
dor who  has  no  title  to  the  land  which  he  contracts  to  sell,  cannot 
acquire  status  to  maintain  an  action  for  specific  performance  by 
obtaining  a  subsequent  title,  has  no  application  where  the  vendee 
knew,  when  he  entered  into  the  contract,  that  vendor  had  no  title 
and  must,  in  reliance  on  the  contract,  acquire  8uch  title,  and  vendor 
does. acquire  the  title  accordingly. 

SPECIFIC  PEBFOBMANCE:     DefenBes— Conditions  Defeating  Ac- 

3  tion — ^Evidence — ^Vendor  and  Purchaser.  Evidence  reviewed,  and 
held  insufficient  to  establish  the  conditions  which,  it  was  alleged, 
defeated  an  action  for  specific  performance. 

SPECIFIC  PEBFOBMANCE:    Defenses — Fraud  of  Vendor — ^Evidence 

4  — ^Vendor  and  Purchaser.  Evidence  reviewed,  and  held  insuffi- 
cient to  establish  fraud  on  the  part  of  a  vendor  seeking  specific 
performance. 

PBINCIPAL  AND  AGENT:     Unauthorized  Acts  of  Agent — Subse- 

5  quent  Batification—Effect.  Subsequent  ratification  of  unauthor- 
ized acts  of  an  agent  is  the  equivalent  of  original  authority. 

SPECIFIC    PEBFOBMANCE:      Contracts  Enforceable— Meeting  of 

6  Minds — Evidence.  Evidence  reviewed,  and  held  to  show  a  full 
meeting  of  the  minds  of  the  parties  on  the  contract  sought  to  be 
enforced. 

SPECIFIC  PEBFOBMANCE:     Contracts  Enforceable— Non-Interde- 

7  pendent  Contracts — ^Partial  Perfoimance.  The  general  rule 
that  equity  will  not  attempt  a  partial  specific  performance  of  an 
agreement  has  no  application  where  the  two  contracts  in  question, 
though  in  some  respects  part  of  one  and  the  same  transaction, 
were  between  differoht  parties,  were  not  interdependent,  and  neither 
was  executed  in  consideration  of  the  execution  of  the  other.  S9 
held  where  the  owner  of  land  contracted  to  sell  his  land  to  one 
party  and,  at  the  same  time,  contracted  to  buy  land  of  another. 

SPECIFIC   PEBFOBMANCE:     Contracts   Enforceable— XTnconscion- 

8  able  Contract — ^Evidence.  Evidence  reviewed,  and  held  that  the 
contract  sought  to  bo  enforced  was  not  unconscionable. 

VENDOB    AND   PUBCHASEB:     False  Bepresentations — Opinion — 

9  Nationality  of  Neighborhood — ^E^nowledge  of  Vendee.  What  per- 
centage of  people  of  a  certain  nationality  in  a  certain  neighbor- 
hood   justifies   the   assertion    that   such    neighborhood    is   of   that 
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nationality  Is  Targely  a  matter  of  opinion,  especially  in  view  of  the 
fact  that  the  complaining  party  visited  the  neighborhood  and  must 
have  had  knowledge  of  the  surroundings. 

Appeal  from  Winnebago  District  Court, — M.  F.  Edwards, 

Judge. 

Saturday,  December  18,  1915. 

Action  in  equity  to  enforce  specific  performance  of  con- 
tract for  the  purchase  of  land  by  defendant  from  the  plaintiffs. 
Decree  for  plaintiffs  as  prayed,  and  defendant  appeals. — 
Affirmed. 

Price  &  Joyce,  for  appellant. 

Seneff,  Bliss  &  Witwer,  and  H.  A,  Brown,  for  appellees. 

Weaver,  J. — On  October  10, 1912,  the  defendant,  Charles 
T.  Rogness,  residing  in  Humboldt  County,  Iowa,  entered  into 
a  written  contract  with  plaintiffs,  by  which  he  undertook  to 
purchase  from  them  a  farm  of  280  acres  in  Winnebago 
County,  at  the  agreed  price  of  $37,800,  payable  as  follows: 
$1,800  in  hand  upon  the  execution  of  the  agreement;  $8,200 
on  March  1,  1913 ;  and  the  further  sum  of  $27,800  on  March 
1,  1918,  with  interest  at  51/2  per  cent,  to  be  secured  by  mort- 
gage on  the  land.  Deed  was  to  be  made  and  delivered,  with 
abstract  showing  good,  merchantable  title  of  record  in  the 
plaintiffs,  on  March  1,  1913.  Time  was  made  of  the  essence 
of  the  contract.  On  the  same  day,  through  the  agency  of  the 
plaintiffs,  the  defendant,  Charles  T.  Rogness,  entered  into 
another  written  contract  to  sell  and  convey  a  farm  owned  by 
him  in  Humboldt  County  to  A.  DeSmidt,  for  the  sum  of 
$16,800,  to  be  paid  $800  in  hand,  $5,200  on  March  1,  1913,  and 
$10,000  on  March  1,  1918,  with  interest  at  5  per  cent,  to  be 
secured  by  mortgage  on  the  land.  Deed  was  to  be  made  on 
March  1,  1913,  time  being  of  the  essence  of  the  contract.  The 
wife  of  Rogness  was  not  present  at  the  making  of  these  con- 
tracts and  signed  neither  of  them.  The  cash  payment  of 
$1,800  due  from  Rogness  was  not  in  fact  made  on  that  day; 
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but  it  was  to  be  arranged  on  the  following  day,  or  soon  there- 
after. After  executing  the  writings,  Rogness  returned  to  his 
home  in  Humboldt  County  and  reported  to  his  wife  what  he 
had  done.  Within  a  few  days  thereafter,  Rogness,  accom- 
panied by  his  wife,  went  to  the  town  of  Thor,  where  he  was 
to  meet  Nessa,  one  of  the  plaintiffs,  and  make  the  first  payment. 
He  there  obtained  the  sum  of  $1,000,  which  he  paid  over  to 
Nessa,  the  remaining  $800  being  satisfied  by  the  $800  which 
plaintiffs  were  supposed  to  have  received  from  DeSmidt,  on 
his  purchase  of  the  Humboldt  County  property.  Mrs.  Rogness 
knew  of  the  purpose  of  the  meeting  of  the  parties  at  Thor  and 
of  the  payment  there  made  and  raised  no  objection  thereto, 
except  as  she  claims  that  the  contract  was  tentative  only  and 
conditioned  upon  her  examining  the  Winnebago  County  prop- 
erty and  finding  the  same  satisfactory. 

In  our  foregoing  statement  of  the  contract,  we  omitted 
mention  of  the  fact  that  plaintiffs  reserved  the  right  to  cancel 
the  same  at  any  time  before  October  15,  1912,  but  never  at 
any  time  undertook  to  exercise  that  option.  As  a  matter  of 
fact,  when  the  contract  was  made,  plaintiffs  did  not  own  the 
Winnebago  County  property,  the  title  thereto  being  then  in 
one  Ferguson ;  but  they  evidently  believed  they  could  secure 
a  conveyance  thereof  to  themselves  in  time  to  carry  out  their 
agreement  with  Rogness.  On  October  14,  1912,  plaintiffs  did 
obtain  a  contract  with  Ferguson  for  a  conveyance  of  the  land 
at  an  agreed  price  of  $34,657.50,  to  be  paid  $1,000  in  hand, 
$6,657.50  on  March  1,  1913,  and  $27,800  on  March  1,  1923, 
with  interest  at  5^  per  cent,  to  be  secured  by  mortgage  on 
the  land. 

On  the  day  following  the  meeting  at  Thor  and  the  settle- 
ment of  the  cash  payment,  Mrs.  Rogness  went  to  Winnebago 
County,  and  for  the  first  time  saw  the  land.  Having  exam- 
ined  it,  she  returned  to  plaintiffs'  oflSce  in  Forest  City,  for 
the  alleged  purpose  of  declaring  her  dissatisfaction  with  the 
land;  but,  neither  of  the  partners  being  at  home,  she  made 
her  statement  to  the  derk  or  employe  in  charge  of  the  office. 
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She  then  returned  to  her  home  in  Humboldt  County,  and  on 
the  next  day  wrote  a  letter  to  the  plaintiffs'*  employe  with 
whom  she  had  talked,  reiterating  her  dissatisfaction,  though 
not  stating  its  nature,  and  signed  the  same  with  her  own  and 
her  husband's  names.  On  October  24,  1912,  Price  &  Joyce, 
as  attorneys  for  Rogness,  addressed  a  letter  to  plaintiffs, 
stating  that  their  client,  Charles  T.  Rogness,  claimed  that 
plaintiffs  had  taken  advantage  of  his  unfamiliarity  with  the 
English  language ;  that  the  contract  **  was  obtained  by  methods 
the  propriety  of  which  he  seems  to  question";  and  that  he 
further  complained  that  the  written  contract  omitted  **  certain 
essential  features"  which  had  been  agreed  upon,  and  which,  it 
wa^  understood  between  them,  should  be  made  a  part  of  the 
writing.  Upon  this  statement,  an  interview  with  plaintiffs 
was  suggested,  looking  to  an  adjustment  of  the  matter. 
Whether  this  letter  was  answered  does  not  appear;  but,  on 
December  6,  1912,  the  defendant,  Charles  T.  Rogness,  served 
upon  plaintiffs  and  upon  DeSmidt  a  written  notice  of  rescis- 
sion, in  the  following  words: 
**To  Olson  &  Nessa  and  A.  DeSmidt:— 

*'You  are  hereby  notified  that  the  undersigned,  Charley 
T.  Rogness,  who  is  alleged  to  have  signed,  on  the  10th  day  of 
October,  1912,  one  certain  contract  for  the  sale  of  the  W^^ 
of  NEl^  and  the  SE14  of  NW14,  Section  36,  Township  91 
North,  Range  28  West  of  the  5th  P.  M.,  to  one  A.  DeSmidt 
of  Pocahontas  County,  Iowa,  and  who  is  also  alleged  to  have 
signed,  on  the  10th  day  of  October,  1912,  a  certain  contract 
by  the  terms  of  which  Olson  &  Nessa  purport  to  convey  to 
the  said  undersigned  the  NE14  and  Ey2  of  NW14  of  Section 
21  and  the  NWl^  of  NWi^  of  Section  22,  all  in  Township  97, 
Range  23,  West  of  the  5th  P.  M.,  hereby  elects  to,  and  does- 
hereby  rescind,  cancel,  and  declares  to  be  null  and  void  each 
of  the  said  several  contracts  for  the  reasons  hereinafter  set 
forth: 

'*That  the  alleged  execution  of  the  said  contracts  by 
the  said  undersigned,  together  with  the  payment  of  $1,000 
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in  cash  to  Olson  &  Nessa  by  the  said  undersigned,  was  and 
constituted  but  one  single  transaction.  That  the  said  con- 
tracts were  contemporaneously  executed,  at  which  time  the 
said  payment  of  $1,000  was  made  by  the  said  undersigned 
to  the  said  Olson  &  Nessa.    • 

*  *  That  the  whole  transaction,  at  the  time  of  the  execution 
of  the  said  contracts,  and  the  payments  of  the  said  money 
was  made  upon  the  express  condition  that  the  said  transac- 
tion as  a  whole  should  receive  the  acceptance  and  approval 
of  the  wife  of  the  said  Charley  T.  Rogness,  without  whose 
signature  the  conveyance  of  the  first  of  the  above  described 
premises  would  be  impossible,  and  that  it  was  the  understand- 
ing by  and  between  all  of  the  parties  thereto  that  the  said 
transaction  should  be  conditional  and  incomplete  until  such 
time  as  her  approval  and  acceptance  had  been  obtained,  and 
until  she  had  aflBxed  her  signature  to  the  same  joint  instru- 
ment for  the  conveyance  of  the  said  first  described  premises, 
which  constitute  the  homestead-of  the  said  Charley  T.  Rogness 
and  his  said  wife.  That  the  said  wife  of  the  said  undersigned 
absolutely  and  unconditionally  refused  and  still  refuses  to 
accept  or  approve  the  said  transaction,  and  refuses  to  join  in 
the  execution  of  a  conveyance  for  the  same.  That'  by  reason 
of  the  failure  of  the  said  condition  upon  which  the  said 
transaction  is  founded,  the  same  becomes  null  and  void  and 
of  no  effect. 

*'The  rescission  of  the  said  transaction  by  the  said  under- 
signed is  also  made  for  the  reason,  among  others,  that  his 
signature  was  obtained  to  said  contract  through  collusion  on 
the  part  of  the  said  Olson  &  Nessa;  that  the  said  Olson  & 
Nessa  were  guilty  of  fraud  and  misrepresentation  both  in 
law  and  in  fact.  That  the  said  Charley  T.  Rogness  relied 
upon  the  false  and  fraudulent  misrepresentations  of  the  said 
Olson  and  Nessa,  and  was  deceived  and  misled  thereby ;  that, 
but  for  the  said  fraud  and  misrepresentations  of  the  said  Olson 
&  Nessa  and  the  reliance  thereon  by  the  said  Rogness,  his 
signature  would  not  have  been  affixed  to  the  said  contracts. 
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**The  said  undersigned,  Charley  T.  Rogness,  hereby 
tenders  to  said  Olson  &  Ness^  and  to  A.  DeSmidt  the  said 
contracts  for  the  purpose  of  cancelling  the  same,  and  demands 
the  return  of  the  duplicates  of  the  said  contracts  and  the 
cancellation  of  the  same,  waiving  and  releasing  all  of  the 
parties  thereto  from  any  liability  thereunder,  and  hereby  de- 
mands the  return  to  him  of  the  said  sum  of  one  thousand 
dollars,  fraudulently  extracted  from  him  by  the  said  Olson 
&  Nessa,  as  hereinbefore  set  out. 

*'A  copy  of  the  said  contracts  herein  referred  to  are 
hereto  attached,  made  a  part  hereof,  and  identified  as  Ex- 
hibits 'A'  and  *B'. 

''  (Signed)  Charley  T.  Rogness/' 

On  December  12,  1912,  this  suit  was  begun.  Thereafter, 
on  February  26,  1912,  plaintiffs  gave  defendant  a  written 
notice,  as  follows : 

"Charley  T.  Rogness, 

**Thor,  Iowa. 
"Dear  Sir: 

"This  is  to  inform  you  that  the  deed  and  the  abstracts 
to  the  280  acres  of  land  purchased  from  us  will  be  at  our 
oflSce  ready  for  your  use  in  closing  the  deal  for  the  280  acres 
of  land  you  bought  of  us,  at  any  time  from  now  on,  or  if  you 
should  so  desire,  we  will  send  you  the  abstracts  for  examina- 
tion.   Please  let  me  hear  from  you." 

To  this,  no  response  seems  to  have  been  made. 

The  foregoing  recitation  of  facts,  which  are  not  disputed, 
will  enable  us  to  state  more  briefly  than  would  otherwise  be 
possible  the  issues  joined  by  the  pleadings,  which  are 
voluminous.  The  petition  first  sets  up  the  written  contract 
for  sale  of  the  Winnebago  County  land,  alleges  the  ability 
and  readiness  of  the  plaintiffs  to  perform  and  the  repudiation 
of  the  agreement  by  the  defendant,  and  thereupon  demands 
Vol.  173  Ia.— 22 
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judgment  for  the  contract  price  of  the  land.  By  an  amend- 
ment, plaintiflPs  further  allege  that,  at  the  date  of  the  contract, 
as  was  then  known  to  defendant,  they  did  not  own  the  land 
which  they  undertook  to  sell;  and  that  thereafter,  to  enable 
them  to  perform  the  agreement,  they  did  purchase  the  land, 
all  of  which  facts  were  known  to  the  defendant  before  the 
attempt  to  rescind  his  own  agreement  to  take  conveyance 
from  the  plaintiffs.  They  further  allege  their  continued  readi- 
ness to  perform  the  contract,  and  tender  full  performance  on 
their  part  upon  performance  by  defendant  of  his  undertaking. 
It  is  therefore  asked  that  the  action  be  treated  as  one  in 
equity,  and  that  specific  performance  be  decreed. 
Answering  the  petition,  defendant: 

(1)  Admits  having  signed  the  contract;  denies  that  the 
writing  constituted  a  contract  because  of  want  of  mutuality 
therein;  and  denies  that  the  writing  contains  the  terms  of  the 
agreement  made  between  the  parties  which  it  was  understood 
should  be  incorporated  therein. 

(2)  Alleges  that,  in  the  n^^tiation  between  him  and  the 
plaintiffs,  it  was  agreed  between  them  that  the  sale  of  the 
land  at  the  price  stated  should  become  effectual  and  binding 
only  upon  express  condition  that  defendant's  wife  and  his 
two  sons  should,  after  opportunity  to  examine  the  property, 
find  the  same  satisfactory  to  them,  and  upon  the  further  con- 
dition that  plaintiffs  find  a  purchaser  for  the  Humboldt 
County  farm  at  not  less  than  $140  per  acre,  net,  on  satis- 
factory terms  of  payment.  He  further  says  that  both  sales 
or  transfers  of  land  were  to  be  considered  as  one  transaction 
between  the  parties,  and  neither  sale  should  be  effectual  unless 
both  were  made  and  both  were  satisfactory  to  defendant's 
wife  and  sons. 

(3)  Alleges  that,  plaintiffs  having  informed  defendant, 
about  October  10,  1912,  that  they  had  secured  a  purchaser  for 
the  Humboldt  County  property,  defendant  and  one  of  his 
sons  went  to  Winnebago  County  and  looked  at  the  Ferguson 
land,  it  being  understood  that  defendant's  wife  and  other 
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son  should  also  examine  it,  later.  That,  after  such  inspection 
by  defendant,  he  informed  plaintiffs  that  he  was  not  satisfied 
with  the  property ;  but  plaintiffs,  for  the  purpose  of  securing 
undue  advantage  of  him,  acting  through  one  Norvedt,  their 
employe,  induced  defendant  to  drink  certain  intoxicating 
liquors  which  had  the  effect  to  greatly  impair  his  faculties; 
and,  while  he  was  in  such  condition,  they  procured  or.  induced 
him  to  put  his  signature  to  the  contracts  in  question,  though 
he  was  in  such  condition  as  not  to  know  or  understand  what 
he  was  doing ;  that,  to  continue  such  deception,  plaintiffs  left 
defendant  at  a  late  hour  of  the  night,  designedly  failing  to 
leave  with  him  a  copy  of  said  instruments,  and  he  did  not 
discover  or  know  the  real  nature  thereof  until  many  days 
later! 

(4)  Alleges  that,  by  the  terms  of  the  oral  agreement 
with  plaintiffs,  the  purchase  of  the  lands  at  the  price  named 
was  also  to  include  certain  machinery,  appliances  and  articles 
of  personal  property  used  on  the  premises;  but,  in  reducing 
such  agreement  to  writing,  plaintiffs  took  advantage  of  de- 
fendant's  inability  to  readily  read  the  English  language  or 
understand  the  words  therein  used,  to  omit  any  mention  of 
such  items  from  the  written  agreement,  by  reason  of  which 
wrongful  and  fraudulent  conduct  on  their  part,  equity  will 
not  enforce  the  alleged  contract. 

(5)  Alleges  that  defendant  and  his  wife  are  of  Nor- 
wegian birth ;  and  that  one  reason  for  consenting  to  sell  their 
farm  and  buy  another  was  to  enable  them  to  find  a.  home  in 
a  Norwegian  settlement  and  near*  a  Norwegian  church ;  and 
plaintiffs,  to  induce  the  purchase  of  this  land,  falsely  repre- 
sented that  it  was  located  in  a  strictly  Norwegian  settlement 
and  within  four  miles  of  a  Norwegian  church,  also  within  two 
and  a  half  miles  of  the  town  of  Miller  and  six  miles  of  Forest 
City,  all  of  which  representations  were  relied  upon  by  de- 
fendant in  entering  into  the  contract;  but  each  and  all  of 
said  representations  were  untrue,  and  so  known  to  the  plain- 
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(6)  Alleges  that  plaintiffs  further  represented  the  land 
to  be  free  from  quack  grass,  when,  as  they  well  knew,  it  was 
infested  therewith,  and  defendant  relied  thereon  in  making 
the  contract,  when  he  would  not  have  made  the  purchase,  had 
he  known  the  truth. 

(7)  Alleges  that  by  agreement  of  the  parties,  the  con- 
tract was  not  to  become  effective  until  defendant's  wife  and 
sons  had  examined  the  premises  and  were  satisfied  therewith  ; 
and  that,  upon  making  such  examination,  they  were  not  satis- 
fied, and  refused  to  confirm  or  ratify  the  transaction,  for 
which  reason  the  contract  never  had  any  force  or  effect. 

(8)  Alleges  that  the  Humboldt  County  land  included 
the  family  homestead;  that  the 'wife  never  agreed  to  the  sale 
thereof,  and  never  signed  a  contract  so  to  do. 

(9)  Alleges  that,  when  defendant's  wife  went  to  visit 
the  Winnebago  County  property,  as  already  mentioned,  ques- 
tion had  already  been  raised  about  the  omission  from  the 
contract  of  any  mention  of  the  items  of  personal  property 
which  were  to  be  included  in  the  sale,  and  plaintiffs  prom- 
ised to  make  and  execute  to  defendant  a  further  separate 
written  contract  curing  such  omission  and  providing  for  such 
sale,  if  the  wife  should  approve  of  the  purchase ;  and  defend- 
ant, relying  thereon,  paid  to  plaintiffs  the  sum  of  $1,000.00, 
to  apply  upon  the  first  installment  of  the  purchase  price ;  but 
defendant  alleges  that  plaintiffs  have  failed  and  neglected  to 
perform  their  agreement  in  this  respect  and  have  never  made 
and  delivered  such  additional  agreement. 

(10)  Alleges  that,  for  the  reasons  stated,  the  defendant, 
before  the  beginning  of  this  suit,  rescinded  said  contract  of 
purchase  and  demanded  a  return  of  the  money  paid  thereon. 

The  same  matters  are  again  pleaded  by  way  of  cross-peti- 
tion, and  a  decree  is  prayed  in  defendant's  favor,  cancelling 
the  contract,  and  for  a  recovery  of  the  money  paid  thereon. 

In  reply,  plaintiffs  deny  all  the  matters  aflSrmatively 
alleged  in  the  answer  and  cross-petition. 

The  trial  court,  after  hearing  the  evidence,  found  the  equi- 
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ties  to  be  with  the  plaintiff,  and  entered  a  decree  enforcing 
the  contract  of  sale  according  to  its  terms,  subject  only  to  an 
accounting  by  the  plaintiffis  for  rents  and  profits  accruing 
after  March  1,  1913. 

I.  The  first  division  of  the  appellant's  argument  is 
based  upon  the  admitted  fact  that  plaintiffs  did  not  own  the 
Winnebago  land  when  the  contract  was  entered  into.  Coun- 
sel say  that,  in  making  such  contract,  plaintiffs  must  be  held 
to  have  been  acting  either  as  purchasing  agents  for  the  de- 
fendants or  as  selling  agents  for  Ferguson,  and  our  attention 
is  called  to  the  proposition  that,  if  acting  for  Ferguson,  then, 
as  agents  for  an  undisclosed  principal,  they  cannot  enforce 
specific  performance,  and  that,  if  acting  for  defendant,  the 
latter  would  be  entitled  to  the  benefit  of  the  purchase  from 
Ferguson  at  $125  an  acre,  instead  of  $135,  as  named  in  the 
contract. 

But  there  is  nothing  in  the  record  indicating  that  plain- 
tiffe  were  acting  as  agents  either  for  defendant  or  for  Fer- 
guson,  with  respect  to  this  land.  No  such  claim  is  made  in 
the  pleadings,  and  there  is  no  evidence  of  that  nature. 

More  nearly  pertinent  is  the  next  proposition,  that  plain- 
tiffs, not  having  title  to  the  land  when  the  contract  was  made, 
cannot  acquire  status  to  maintain  an  action  for  specific  per- 
formance by  obtaining  a  subsequent  title. 
^'  PURCHASER  f  re-     That  such  rule  has  been  recognized  and  ap- 

scisBion:  aa-  ,.    ,  _  •»%    .,       -r»  ▼  ^/vp-     ^ 

simnent  of  plied,  sce  Luss  V.  De%tz,  46  Iowa,  205 :  Orww- 
"meSdinR  °'**  61/  V,  Graham,  123  Iowa,  202;  Oossard  v. 
hold":  estoppel.  Crosbij,  132  lowa,  155,  169.  But  it  is  a  rule 
subject  to  numerous  exceptions.  6  Pomeroy's  Equity,  Sec. 
769 ;  Peterson  v.  Chase,  115  Wis.,  239.  A  generally  recognized 
exception  is  that,  if  the  purchaser  knows  that  his  vendor  has 
not  title  when  the  contract  to  convey  is  made,  but  expects 
to  procure  it  in  time  to  enable  him  to  carry  out  his  agreement, 
the  buyer  cannot  avoid  specific  performance  on  that  account, 
if  his  vendor  becomes  vested  with  the  title  before  time  for 
performance  has  matured.    Indeed,  many  leading  authorities 
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go  to  the  extent  of  saying  that,  if  such  vendor,  at  any  time 
before  decree  is  entered,  obtains  the  title  which  he  promised 
to  convey,  the  vendee  must  be  held  to  performance  on  his  part. 
6  Pomeroy's  Equity,  Sec.  772. 

It  is  unnecessary,  upon  the  record  now  before  us,  to  de- 
cide how  far  we  might  be  willing  to  go  in  this  direction ;  for 
the  appellant  is  in  no  position  to  rely  upon  the  objection 
which  he  makes.     His  repudiation  of  the 


*  poriianob"'       contract  and  his  rescission,  or  attempted  re- 

xcontracta  en- 
forceable: scission,  thereof  was  a  formal  one,  made  in 

vendor  without  '  ' 

of^ vend^T^*^**    writing,  specifically  stating  the  reasons  for 
estoppel.  j^g  action,  and  among  them  is  no  complaint 

or  allegation  that  plaintiffs  did  not  have  good  title  to  the 
land  when  they  contracted  to  convey  it,  or  that  they  would 
not  be  able  to  convey  a  good  title  when  the  time  arrived  to 
do  so,  under  the  agreement.  Having  chosen  his  ground  for 
the  rescission  of  the  contract,  he  cannot,  when  sued,  for  its 
enforcement,  "mend  his  hold''  and  insist  upon  rescission  be- 
cause of  some  other  and  different  reason.  Donley  v.  Porter, 
119  Iowa,  542.  We  may  also  add  that  the  evidence  is  quite 
satisfactory  that,  when  he  entered  into  the  contract,  defend- 
ant knew  that  plaintiffs  did  not  own  the  land,  and  would 
have  to  obtain  title  from  Ferguson ;  and  in  such  case,  if  plain- 
tiffs, relying  upon  the  contract,  procured  a  conveyance  from 
Ferguson  to  enable  them  to  perform  on  their  part,  then  upon 
the  most  familiar  principles  of  estoppel,  defendant  would  not 
be  allowed  to  plead  or  rely  upon  plaintiff's  original  lack  of 
title  as  showing  a  want  of  mutuality  in  the  agreement. 

II.    It  was  the  claim  of  appellant  that  he  and  his  wife 

contemplated  buying  the  Winnebago  land    only    upon    the 

understanding  that  they  should  sell  the  Humboldt  land  for 

at  least  $140  an  acre,  and  it  was  the  oral 

'*  Fo^SCT?de.     agreement  between  the  parties  that,  before 

tfons'^e^^tfnff     either  contract  of  sale  should  have  any  bind- 

dence  :*  vendor       ing  force  or  effect,  the  wife  and  sons  should 

ana  purcnaser.  /»  ,  .  ,  «    .  •  * 

confirm  the  transaction ;  that  their  satisf ac- 
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tion  with  the  land  was  a  condition  precedent  to  the  sale; 
and  that,  such  cbndition  having  failed,  the  contract  should 
not  be  enforced. 

This  defense  is  an  a£Srmatiye  one,  and  the  defendant  has 
the  burden  of  sustaining  it.  In  this,  as  we  read  the  record, 
he  has  failed.  It  is  true  that  he  and  his  wife  and  sons  swear 
that  such  talk  was  had  'before  the  writing  was  made,  but 
this  is  denied  with  equal  explicitness  by  plaintiflfs,  and  they 
are  corroborated  in  a  significant  degree  by  many  circum- 
stances. Among  them  is  the  fact  that  defendant's  wife  was 
not  present  when  the  contract  was  made  and  cannot  speak 
of  her  own  knowledge  as  to  the  final  negotiations.  Again, 
the  elder  son,  a  young  man  of  19  years,  who  was  present 
when  the  contracts  were  signed,  says  distinctly  that,  when  the 
contract  had  been  prepared  and  read  over,  defendant  at  once 
noticed  that  it  did  not  contain  any  reference  to  the  items  of 
personal  property  which  he  had  insisted  should  be  transferred 
to  him,  and  that  nothing  was  said  therein  about  giving  op- 
portunity to  his  wife  and  other  son  to  inspect  the  land  before 
purchase.  He  further  says  that  his  father  objected  to  the 
price  set  upon  the  land,  and  that,  because  of  these  objec- 
tions, he  did  not  wish  to  sign  the  paper;  and  yet,  accord- 
ing to  his  statement,  after  long  discussion  defendant  did 
sign  it,  and  left  it  with  plaintiffs.  It  is  his  claim,  however, 
and  that  of  defendant,  that  the  plaintiffs  agreed  to  prepare 
another  or  additional  written  contract  for  the  transfer  to 
defendant  of  the  personal  property  of  which  mention  had 
already  been  made. 

The  defense  pleaded,  in  this  connection,  tnat  defendant 
was  intoxicated  to  such  degree  as  to  be  incapable  of  under- 
standing the  nature  and  effect  of  his  acts,  has  scarcely  more 
than  a  shadow  of  support  in  the  testimony,  and  it  is  not 
strongly  urged  in  argument.  It  is  very  evident  that  he 
thoroughly  understood  what  the  written  contract  contained, 
and  that  its  terms  were  made  the  subject  of  much  discus- 
sion by  him  before  he  executed  it.    When  the  record  is  shorn 
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of  the  more  or  less  irrelevant  matters  injected  into  the  case, 
it  appears  that  the  first  and  foremost  thing  over  which  de- 
fendant hesitated  was  the  price  demanded  by  plaintiflEs,  and 
the  next  was  his  desire  to  have  a  cream  separator,  silo  cutter 
and  certain  other  conveniences  which  he  saw  on  the  farm 
included  in  the  sale;  but  he  signed  the  agreement,  knowing 
that  these  things  were  not  provided  for  therein.  His  claim 
that  there  was  an  oral  agreement  relating  to  the  personalty 
is  denied  by  plaintiffs,  who  say  that  the  extent  of  their  prom- 
ise was  to  see  Ferguson  and  try  to  persuade  him  to  leave 
some  of  the  things  on  the  place.  This  promise  they  say  they 
performed,  and  secured  Ferguson's  consent  to  leave  several  of 
the  articles  of  minor  importance. 

Still  again,  the  conduct  of  defendant  in  continuing  to 
recognize  the  contract  for  a  period  of  several  days  is  incon- 
sistent with  the  position  that  he  now  takes  that  it  was  left  in- 
complete on  the  day  it  was  made,  and  was  still  to  be  supple- 
mented with  another  contract,  before  he  was  bound  to  go  on 
with  the  purchase.  It  is  quite  incredible  that  he  should  have 
recognized  either  contract  as  being  still  in  doubt,  for  he 
thereafter  proceeded  to  satisfy  the  first  installment  of 
$1,800  of  the  purchase  price  by  paying  to  plaintiflfs  the  sum 
of  $1,000  in  cash,  allowing  them  to  retain  the  advanced  pay- 
ment of  $800,  which  they  reported  having  received  from  the 
sale  of  the  Humboldt  County  farm  to  DeSmidt. 

III.  We  are  asked  to  deny  plaintiff's  specific  perform- 
ance because  of  their  fraud.  The  alleged  fraud  is  said  to 
consist  in  this:  that  plaintiffs  knew  that  defendant  would 
not  purchase  the  Ferguson  land  unless  he 
4.  Specific  per-       should   first  make   Sale   of  the   Humboldt 

formance:  de- 

of"venko^i^^"vi.     County  farm,  and,  to  bring  about  such  re- 

aSd^'piir'Sf^^^^^^^      suit,  they  falsely  represented  to  defendant 

that  they  had  sold  or  found  a  purchaser  for 

his  farm.    The  facts  in  this  respect  seem  to  be  that  plaintiflfe 

had  some  negotiations  with  DeSmidt  as  a  proposed  purchaser 
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of  defendant 's  farm,  but  no  agreement  had  been  reached.  De- 
fendant was  asking  $145  an  acre,  and  DeSmidt  would  not 
agree  to  pay  that  price.  At  length,  defendant  having  told 
plaintiffs  that  he  would  shade  the  price  somewhat,  they  pre- 
pared the  written  contract  for  the  sale  of  the  land  at  $140 
on  October  10,  1912,  as  we  have  before  recited,  and  defend- 
ant signed  it ;  but  DeSmidt  was  not  present  and  did  not  sign 
until  the  following  day.  It  appears,  however,  in  the  trial, 
that,  when  plaintiffs  reported  to  DeSmidt  what  they  had  done, 
he  refused  at  first  to  ratify  their  act,  insisting  that  he  would 
not  pay  the  price.  Plaintiffs  finally  agreed  with  him  that 
they  would  assume  payment  of  the  cash  installment  of  $800, 
which  they  took  care  of  by  crediting  that  amount  to  the  de- 
fendant in  making  up  the  cash  payment  on  his  purchase. 
Upon  this  inducement,  DeSmidt  ratified  the  contract,  and, 
on  the  trial  of  this  case,  testified  that  he  was  ready,  able  and 
willing  to  complete  the  purchase.  It  was  further  developed 
on  the  trial  that  plaintiffs  had  a  margin  of  profit  of  ten  dol- 
lars an  acre  on  the  sale  of  the  Ferguson  land  to  defendant, 
thus  making  up  their  loss  on  the  sale  to  DeSmidt  and  leav- 
ing a  final  difference  in  their  favor  on  the  double  transaction 
of  $2,000.  It  will  be  remembered  that  plaintiffs  had  reserved 
to  themselves  a  period  of  five  days  in  which  they  might  cancel 
their  contract,  and  this  was  doubtless  to  enable  them  to  with- 
draw from  the  deal  if,  for  any  reason,  they  should  find  it 
impracticable  to  make  satisfactory  arrangements  with  Per- 
pison  on  the  one  hand  and  DeSmidt  on  the  other;  and  it 
seems  they  were  fortunate  enough  to  do  both.  While  plain- 
tiffs were  engaged  in  a  hazardous  enterprise,  requiring  the 
agile  skill^of  epcperienced  navigators  to  keep  themselves  off 
the  rocks,  we  discover  nothing  in  the  record  upon  which  they 
can  be  charged  with  fraud  to  the  detriment 
5.  Principal  and      of  defendant.     It  IS  true  they  reported  to 

AGENT :  unau-         _  .  ,  ^  «     * ,  ,         ,  .,        ,    . 

thorized  acts  of    him  a  salc  to  DcSmldt,   and,  while  their 

agent:  subse-  '  ' 

8on":*eff^ect^*"      authority  to  contract  for  the  latter  may  have 
been  open  to  question,  his  subsequent  rati- 
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fication  was  the  equivalent  of  original  authority,  and  defend- 
ant was  in  no  manner  prejudiced.  It  was  also  incidentally 
disclosed  on  the  trial  that,  on  the  visit  of  defendant's  wife 
to  Winnebago  County,  after  the  contract  was  made,  she  first 
learned  that  plaintiffs  had  bought  the  land  from  Ferguson 
at  ten  dollars  an  acre  less  than  the  pricie  at  which  they  were 
selling  it  to  defendant;  and  this  was,  no  doubt,  a  large,  if 
not  the  main,  factor  in  her  feeling  of  dissatisfaction  with  the 
purchase. 

IV.  It  is  said  that  there  was  no  meeting  of  the  minds 
of  the  parties,  and,  therefore,  no  enforceable  contract.  This 
is  argued  from  the  fact  that  the  contract  for  the  purchase 

of  the  Winnebago  County  land,  as  originally 
6.  Sptoipio  per-        drawn,  provided  for  interest  at  5V^  per  cent, 

pormancb:  con-     .    •  ,    «  ,  ,       i     .    .1  .        ,    j» 

tracu  enforce-      m  deferred  payments;  but  the  contract  for 

able:  meeting  '^  *'  ' 

evidSrSie?'  *^^  ^^  ^*  ^^^  Humboldt  land  to  DeSmidt 

provided  for  five  per  cent.  The  discrepancy 
between  the  interest  to  be  paid  and  the  interest  to  be  received 
seems  to  have  escaped  defendant's  serious  attention  until  the 
day  when  he  and  one  of  the  plaintiffs  went  to  the  bank  at 
Thor  to  settle  the  cash  payment  of  $1,800.  He  then  objected 
to  it;  and,  in  the  course  of  discussion,  the  bank  cashier  took 
a  pen  and  struck  the  fraction  ^  from  the  contract  with 
plaintiffs,  thus  making  the  interest  rate  in  both  contracts  read 
alike.  While  it  is  suggested  that  this  act  of  the  cashier  was 
unauthorized,  neither  plaintiffs  nor  defendant  objected 
thereto,  and  it  seemed  to  settle  the  dispute.  Moreover,  plain- 
tiffs in  this  action  claim  to  recover  only  5  per  cent,  thus 
recognizing  the  contract  as  amended  and  thereby  ratifying 
the  change;  and,  it  cannot  be  said  that  there  was  no  agree- 
ment of  minds.  The  contracts,  so  far  as  interest  is  con- 
cerned, are  precisely  as  defendant  insists  they  should  have 
been. 

V.  Counsel  contend  that  the  two  contracts  should  be 
treated  as  one,  and,  therefore,  the  decree  below  which  en- 
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forces  performance  of  one  of  them  only,  violates  the  rule  that 
equity  will  not  attempt  a  partial  specific 

^*  SSSTncJ^coii.    performance  of  any  agreement, 
^to^n^^iiuer.  The  rule  thus  appealed  to  is  not  here 

tracts:  partial     'applicable.    While  it  may  be  true  that  both 

performance. 

contracts  were  a  part  of  the  same  transac- 
tion, in  the  sense  that  defendant  would  not  have  undertaken 
to  buy  the  Ferguson  land  had  no  purchaser  been  found  for 
his  own  farm,  neither  contract  was  made  in  consideration  of 
the  other.  The  parties  to  the  two  contracts  were  not  iden- 
tical; and  when  defendant  had  accepted  DeSmidt  as  a  pur- 
chaser and  entered  into  a  contract  with  him,  neither  agree- 
ment remained  in  any  respect  dependent  upon  the  other, 
and  plaintiffis,  in  undertaking  to  enforce  the  contract  made 
with  them,  were  not  required,  and,  indeed,  would  not  be 
heard,  to  demand  performance  between  defendant  and  De- 
Smidt. 

VI.  Finally,  it  is  said  that  the  decree  below  works  an 
unconscionable  hardship  upon  the  defendant. 

We  think  this  complaint  is  not  borne  out  by  the  record. 
The  evidence  is  undisputed  that  the  land  which  the  defend- 
ant contracted  for  is  worth,  in  market  value,  the  full  price 
he  promised  to  pay,  and  that  the  sale  of 
8.  spBcinc  PER-        his  home  farm  to  DeSmidt  was  made  at  a 

formancb:  con- 

^£i^  .fH^^l^^'     reasonable  valiDation.    So  far  as  the  record 

aoie :  uncon- 

^ctt^Jvidence.  shows,  he  loses  nothing  whatever.  If  it  be 
said  that  the  effect  of  it  is  to  burden  him 
with  a  purchase  money  debt  of  very  considerable  propor- 
tions, it  is  a  suflScient  answer  that  such  indebtedness  was 
necessarily  contemplated  by  him  from  the  beginning,  and 
that,  for  each  dollar  of  the  debt,  he  is  to  receive  a  dollar's 
worth  of  property. 

We  have  omitted  any  discussion  of  the  claim  made  by 
defendant  that  he  was  deceived  by  the  plaintiffs  into  believ- 
ing that  the  land  was  in  a  Norwegian  settlement  and  in  the 
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vicinity  of  a  Norwegian  church.     We  find  no  merit  in  the 

defense.    Defendant  and  his*  son  both  visited 

'  PURCHASES?'      the  land  and  must  have  seen  its  general  loca- 

falso  represen- 

tauons:  tion  and  surroundings.    Again,  what  propor- 

opinion:  nation-  °  o       »  *-     mt 

borLod  "kiSwi- ^^^'^  ^^  percentage  of  Norwegians  in  that 
edge  of  vendee,  vicinity  would  bc  required  to  constitute  a 
Norwegian  settlement  or  neighborhood  is  obviously  a  very 
uncertain  quantity, — a  mere  matter  of  opinion,  upon  which 
equally  intelligent  persons  could  differ.  There  was  a  very 
considerable  number  of  people  of  that  nationality  in  and 
about  that  part  of  Winnebago  County ;  though,  upon  the  im- 
mediately adjoining  property,  the  neighbors  were  more 
largely  of  some  other  origin.  There  were  two  Norwegian 
churches  in  the  township,  and  the  two  towns  spoken  of  were 
not  materially  farther  away  than  stated  by  the  plaintiflfe. 
Altogether,  defendant  has  quite  clearly  failed  to  show  that 
he  was  deceived  or  misled  in  this  regard. 

Upon  the  whole  record,  we  find  the  equities  with  the 
plaintiffs  and  the  decree  below  is — Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


John  J.  Spindler  et  al.,  Appellees,  v.  Iowa  &  0.  S.  L.  R. 
Co.  et  al.,  Appellants. 

VENDOR  AND  PXTBCHASEB:     Bemedies  of  Vendoi— Payments  in 

1  Property  Other  Than  Money— Default — Conversion  Into  Money 
Demand — ^Demand.  A  contract  of  sale,  providing  that  vendee 
shall  make  payment  in  certain  corporate  stock  on  or  before  a 
specified  date,  may  be  converted  into  a  money  demand,  ipso  fcurto, 
by  the  failure  of  the  vendee  to  make  proper  tender  of^,the  stock 
under  the  contract.  Demand  by  vendor  for  performance  is  not 
necessary  under  such  a  contract,  before  bringing  suit. 

PRINCIPLE  APPLIED:     See  No.  2. 

VENDOR  AND  PX7B0HASEB:    Vendor's  Lien-— Waiver  by  Conduct 

2  Inconsistent  With  Existence  of  liien.  A  vendor's  lien  is  never 
allowed  to  take  priority  over  equities  which  have  attached  in  igno- 
rance of  such  lien,  and  the  court  is  prone  to  find  a  waiver  from 
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any  conduct  inconsistent  with  the  right  to  insist  upon  such  lien. 
(Sec  2924,  Code,  1897.) 

PRINCIPLE  APPLIED:  One  Saar  was  a  promoter  and  at  all 
times  a  stockholder  and  director  in  a  railway  company.  In  1909, 
by  an  unrecorded  contract,  he  agreed  to  deed  a  right  of  way  to  the 
company,  at  any  time  within  a  year  after  the  location  of  the 
line,  upon  receipt  of  stock  in  the  company  to  the  amount  of  $200 
per  acre,  stock  to  be  delivered  by  August  5,  1909.  The  road  was 
built.  Saar  made  no  lawful  demand  for  his  stock.  The  company 
did  not  refuse  to  deliver  it.  Its  issuance  was  simply  neglected. 
In  the  same  year,  1909,  during  construction  of  the  road,  the  com- 
pany issued  a  trust  deed  to  secure  bonds  of  the  company.  In 
November,  1911,  when  a  prospective  sale  or  financing  of  the  road 
was  pending,  and,  in  order  to  show  good  title  in  the  company, 
Saar,  without  demand  for  his  stock,  deeded  the  right  of  way  land 
to  the  company.  This  prospective  sale  failed.  More  than  a  year 
after  an  action  had  been  brought  to  foreclose  the  trust  deed,  Saar 
intervened,  claiming  a  vendor's  lien  prior  to  the  trust  deed.  This 
was  the  first  time  the  trustee  knew  Saar  was  claiming  such  a  lien. 
Heldf  (a)  assuming  non-waiver  of  lien,  the  trust  deed  took  prior- 
ity over  Saar's  unrecorded  contract  of  sale,  but  (b)  Saar  had,  by 
his  conduct,  waived  his  lien. 

Appeal  from  Pottawattamie  District  Court, — O.  D.  Wheeler, 

Judge. 

Saturday,  December  18,  1915. 

In  an  action  to  foreclose  a  trust  deed  on  the  property 
of  the  defendant  railway  company,  H.  P.  Saar  intervened, 
claiming  to  hold  a  vendor's  lien  upon  a  strip  of  ground  across 
his  land,  which  he  had  deeded  to  the  railway  for  its  right 
of  way.  His  right  to  such  a  lien  was  denied  by  plaintiff 
trustees,  and  they  further  pleaded  a  waiver  of  the  lien  and 
estoppel  to  assert  the  same,  and  further  pleaded  that  inter- 
vener had  no  cause  of  action,  for  the  reason  that  he  had  made 
no  demand  upon  the  company  for  the  issuance  of  stock.  Upon 
these  issues,  the  case  was  tried,  resulting  in  a  judgment  for 
intervener  in  the  sum  of  $1,820,  and  establishing  it  as  a 
general  claim  againiSt  the  property  of  the  railway  company, 
but  denying  his  right  to  a  vendor's  lien.  The  intervener 
appeals. — Affirmed, 
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Tivdey,  Mitchell  &  Pry  or;  Sutton,  McKemie  <fe  Cox;  S. 
A,  Harris,  for  appellants. 

W,  H,  Kilpack  and  John  J.  Hess,  for  appellees. 

Deemer,  C.  J. — In  the  year  1909,  the  defendant  railway 
company  executed  a  trust  deed  to  the  plaintiflDs  as  trustees, 
covering  all  its  property  and  all  that  it  might  thereafter 
acquire,  to  secure  the  sum  of  $150,000  in  bonds  issued  by 
said  company.  These  bonds  were  all  sold,  intervener  him- 
self having  purchased  some  of  them.  These  bonds,  or  some 
of  them,  having  matured,  plaintiffs  commenced  their  action 
to  foreclose  the  trust  deed,  making  the  company  and  certain 
lien  holders  parties  defendant.  H.  F.  Saar  intervened  in 
the  suit,  claiming  that  he  held  a  vendor's  lien  upon  certain 
of  the  right  of  way  of  the  company  deeded  by  him  to  the 
said  company,  for  which  he  received  no  consideration.  Plain- 
tiffs denied  intervener's  right  to  a  lien  and  pleaded  many 
defenses  thereto,  which  will  be  noticed  as  we  proceed. 

The  trial  court  established  intervener's  claim  against  the 
company,  but  denied  his  claim  to  a  vendor's  lien,  and  the 
appeal  is  from  this  ruling.  The  defendant  railway  company 
was  organized  some  time  prior  to  the  year  1909,  and  inter- 
vener was  at  all  times  a  stockholder  and  director  of  the  com- 
pany. In  the  year  1909,  he  entered  into  a  contract  with  the 
railway  company  to  sell  it  the  right  of  way  in  question  across 
his  land  in  Pottawattamie  County,  for  the  express  purpose  of 
aiding  in  the  construction  of  the  line,  and  in  consideration  of 
the  sum  of  $1.00  to  him  in  hand  paid.  By  the  terms  of  the 
agreement,  the  company  was  to  pay  $200  an  acre  for  each 
and  every  acre  taken,  and  was  authorized  to  immediately 
enter  upon  the  land.    The  contract  also  provided : 

'*  And  I  further  covenant  and  agree,  for  myself,  my  heirs, 
executors,  administrators  and  assigns,  that,  upon  the  demand 
of  said  Iowa  &  Omaha  Short  Line  Company,  or  assigns,  at 
any  time  within  one  year  after  the  line  of  said  railway  has 
been  definitely  located  across  said  land,  and  the  payment  or 
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tender  of  the  sum  of  two  hundred  dollars  an, acre  in  stock 
of  By.  Co.,  I  will  convey  to  the  said  railroad  company,  or 
assigns,  by  warranty  deed,  free  and  clear  of  all  incumbrances 
and  liens,  the  said  strip  of  land ;  and  will,  in  and  by  said  deed 
or  by  some  other  good  and  sufficient  instrument,  release  and 
discharge  said  Iowa  &  Omaha  Short  Line  Railway  Company, 
or  assigns,  from  all  claims  for  all  damages  to  my  land  by 
reason  of  the  proper  and  lawful  construction,  operation  and 
maintenance  of  said  railroad.     .     .     . 

**  And  it  is  further  agreed  that  the  said  H.  P.  Saar  agrees 
to  accept  capital  stock  to  the  amount  of  two  hundred  dollars 
per  acre  in  full  payment  of  the  right  of  way  from  the  Iowa 
&  Omaha  Short  Line  Ky.  Co.,  said  stock  to  be  issued  by  Aug. 
5,  1909.  Said  Ky.  Co.  agrees  to  establish  loading  station  near 
my  residence  and  provide  stock  runway  if  requested." 

Pursuant  to  this  contract,  the  railroad  company  entered 
upon  intervener's  land  and  took  something  like  nine  acres 
thereof.  This  was  done  in  the  summer  or  fall  of  the  year 
1909.  No  stock  was  issued  to  intervener  at  the  time  fixed  in 
the  contract,  August  5, 1909,  or  at  any  other  time,  and  there  is 
no  testimony  that  intervener  ever  made  any  formal  demand 
for  his  stock.  It  was  talked  about  at  times  when  he  was 
present  at  directors'  meetings,  but  no  formal  demand  was 
ever  made  for  the  stock.  He  made  no  deed  of  the  right  of 
way  until  November  of  the  year  1911,  when  negotiations  were 
entered  upon  by  the  railway  company  with  some  eastern  cap- 
italists for  the  sale  of  or  the  financing  of  the  railway,  and  it 
became  necessary  to  show  title  in  the  railway  company.  Then 
intervener,  on  November  17,  1911,  executed  a  warranty  deed 
to  the  railway  company  of  the  right  of  way  across  his  land 
and  delivered  the  same  to  the  railway  company,  without 
insisting  upon  the  issue  of  stock  therefor,  either  then  or 
thereafter.  This  deed  was  placed  of  record,  and  intervener 
made  no  claim  against  the  railway  company  or  anyone  else, 
until  the  15th  day  of  August,  1914,  when  he  filed  his  petition 
of  intervention  in  this  case.    As  already  indicated,  there  was 
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some  talk,  at  directors'  meetings  or  with  some  of  the  officers, 
about  the  issuance  of  stock,  but  no  formal  demand  was  ever 
made.  The  company  did  not  refuse  to  issue  the  stock,  but 
seemed  willing  to  do  so  at  any  time ;  and  intervener  did  not 
press  his  right  thereto.  It  seems  to  have  been  a  clear  case  of 
neglect,  due,  perhaps,  to  the  fact  that  intervener  was  a 
stockholder  and  director  of  the  company,  a  holder  of  $10,000 
of  the  bonds  issued  by  the  railway  company,  and  interested 
in  getting  the  eastern  capitalists  to  take  hold  of  and  finance 
the  road.  The  negotiations  with  these  capitalists  failed,  and 
this  suit  to  foreclose  the  trust  deed  was  beguti  in  August  of 
the  year  1913.  There  is  no  testimony  that  any  of  the  bond- 
holders invested  their  money  on  the  strength  of  .the  railway 
company's  having  full  title  to  all  its  right  of  way;  but  the 
trust  deed,  by  its  express  terms,  covered  all  after-acquired 
property,  and  the  trust  deed  fastened  itself  upon  the  prop- 
erty as  soon  as  acquired,  doubtless,  subject  to  any  prior  liens 
thereon.  Appellees  contend  that  intervener  is  not  entitled  to 
the  relief  demanded  or  to  any  relief  whatever,  because:  (1) 
He  made  no  such  demand  for  his  stock  as  would  convert  the 
obligation  to  issue  it  into  a  money  demand;  (2)  intervener 
waived  his  vendor's  lien,  if  any  he  had,  because  of  his  con- 
duct with  reference  to  the  property;  (3)  he  is  estopped  by 
conduct  from  claiming  a  lien;  and  (4),  in  any  event,  the 
trust  deed  has  priority  over  intervener's  claim. 

I.    As  the  time  for  the  delivery  of  the  stock  was  fixed 

in  the  contract,  no  demand  was  necessary  before  bringing 

suit.     Code,  Sec.  3056.     Oames  v.  Manning,  2  G.  Gr.,  251; 

WiUy  V.  Shoemak,  2  G.  Gr.,  205.    But  fail- 

1.  Vendor  and         ure  to  make  demand  or  to  insist  upon  de- 

PURCHA8ER :  * 

vendorl'pay-  Hvcry  of  the  stock,  either  at  the  time  called 
2Jt?*5ther^thS;  for  by  the  contract  or  at  the  time  when  the 
u^u  convert       deed   was   executed,   has   a  very  material 

slon  into  money     ,         .  .n       »  i«         . 

demand:  de-        bearing  upon  the  issues  of  waiver  and  es- 

mand. 

toppel.     Intervener  was  doubtless  entitled 
to  have  his  claim  established  as  a  money  demand. 
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II.    Afl  to  the  vendor's  lien,  Code  Sec.  2924  reads  as 
follows : 

**No  vendor's  lien  for  unpaid  purchase  money  shall  be 

enforced  in  any  court  of  this  state  after  a 

^'  puBCHABER?         couveyancc  by  the  vendee,  unless  such  lien 

wiivSf  by*«>n-     IS   reserved   by   conveyance,    mortgage    or 

tent  with"ex-       Other  instrument  duly  acknowledged  and 

Istence  of  lien.  ,    ,  _  ,  v      ^i 

recorded,  or  unless  such  conveyance  by  the 
vendee  is  made  after  suit  by  the  vendor,  his  executor  or 
assigns,  to  enforce  such  lien.  But  nothing  herein  shall  be 
construed  to  deprive  a  vendor  of  any  remedy  now  existing 
against  conveyance  procured  through  the  fraud  or  collusion 
of  the  vendees  therein,  or  persons  purchasing  of  such  vendees 
with  notice  of  such  fraud  or  lien." 

There  is  no  claim  that  the  trustees  in  this  case  took  their 
deed  with  knowledge  of  intervener's  claims  or  equities;  and 
the  agreement  to  sell  the  right  of  way  was  neither  acknowl- 
edged nor  recorded.  The  railway  company  had  taken  pos- 
session of  the  right  of  way  and  had  commenced  grading  at 
the  time  the  trust  deed  was  executed.  At  no  time  did  the 
intervener  object  to  the  grading  or  the  laying  of  the  rails 
upon  his  land,  and  at  no  time  did  he  claim  to  be  entitled  to  a 
vendor's  lien,  until  about  one  year  after  this  suit  was  brought. 
He  received  stock  from  the  company,  from  time  to  time,  for 
cash  advanced,  but  never  pressed  his  claim  for  stock  under 
his  contract  of  sale,  and  he  made  a  full  warranty  deed  for 
the  land  to  the  railway  company  in  the  year  1911,  without 
demanding  his  stock  or  claiming  any  lien  or  right  to  com- 
pensation for  more  than  three  years  thereafter.  As  the  con- 
tract of  sale  was  not  recorded,  the  trust  deed  takes  priority 
over  the  lien,  even  if  it  were  not  waived ;  although  the  lien 
might  be  enforced  against  the  equity  of  redemption,  if  there 
was  any.  Tinsley  v.  Tinsley,  52  Iowa,  14;  Davis  v.  Lutkie- 
iviez,  72  Iowa,  254.  Even  a  judgment  against  a  vendee  will 
take  priority  over  a  vendor's  lien  which  is  unrecorded  as  pro- 
vided by  the  statute.  Cutler  v.  Amman,  65  Iowa,  281 ;  Henry 
^01. 173  U.— 28 


Digitized  by  LjOOQ IC 


354  Spindleb  v.  Iowa,  Etc.,  CJo.,  [173  Iowa 

County  V.  Bradshaw,  20  Iowa,  355.  The  well  established  rule 
of  the  cases  is  that  a  vendor's  lien  is  not  based  upon  contract, 
nor  is  it  an  equitable  mortgage  or  trust.  It  is  a  mere  equity, 
created  by  courts  of  chancery,  to  be  enforced  between  the  par- 
ties where  no  counter  equities  arise,  and  is  never  allowed  to 
overrule  or  take  priority  over  equities  or  rights  of  third  per- 
sons which  have  attached  in  ignorance  of  the  vendor's  equity. 
Allen  V.  Loring,  34  Iowa,  499;  Porter  v.  City  of  Dubuque, 
20  Iowa,  440. 

It  is  for  this  reason  that  courts  are  prone  to  find  a  waiver 
from  any  conduct  inconsistent  with  the  vendor's  right  to 
insist  upon  a  lien.  In  Fisher  v.  Shropshire,  147  U.  S.,  133,  the 
Supreme  Court  of  the  United  States  held  that,  after  the  exe- 
cution of  a  conveyance  by  the  vendee,  the  lien  ceases  to  exist, 
even  though  the  grantee  knew  that  the  consideration  had  not 
been  paid,  on  the  theory  that  the  vendor  had  waived  his 
lien.  Another  court  held  that  this  was  true  although  the 
conveyance  by  the  vendee  was  by  quitclaim  deed.  Chris- 
man  v.  Hay,  43  Fed.,  552.  Waiver  may  be  found  from  any 
conduct  on  the  part  of  the  vendor  which  shows  that  he  did 
not  rely  upon  the  lien  or  has  abandoned  it;  and  this  may 
result  from  a  failure  to  assert  the  same  within  a  reasonable 
time.  Doolittle  v.  Jenkins,  55  111.  400 ;  Moshier  v.  Meek,  80 
lU.,  79. 

In  Prouty  v.  Clark,  73  Iowa,  55,  this  court  held  that  a 
vendor's  lien  ceases  to  have  any  validity  after  a  conveyance, 
and  that  an  assignment  for  the  benefit  of  creditors  takes  pri- 
ority over  an  unrecorded  vendor's  lien.  Waiver  is  said  to 
be  the  intentional  relinquishment  or  abandonment  of  a  known 
right,  and  whether  or  not  there  has  been  a  waiver  in  any 
given  case  is  a  question  of  fact.  Irvin  v,  Oamer,  50  Tex., 
48.'  In  the  instant  case,  the  intervener  might  have  had  stock 
for  his  right  of  way  at  the  time  called  for  by  the  contract 
or  at  any  time  thereafter;  this  was  never  denied  him,  and, 
according  to  the  record,  the  issuance  thereof  was  simply  de- 
ferred.   Had  he  taken  the  stock,  he  would  have  had  no  lien, 
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no  matter  how  worthless  the  stock  might  prove  to  be.  He 
made  and  delivered  his  warranty  deed  without  any  demand 
for  his  stock  and  for  the  express  purpose  of  clearing  the 
title  to  the  railway  property,  and  manifestly  intended,  at  that 
time,  to  abandon  whatever  claim  he  might  have  against  the 
property,  evidencing  his  right  to  rely  upon  the  stock  which 
was  promised  for  the  right  of  way.  He  never  received  this 
stock,  although  the  company  was  ready  to  deliver  it  to  him 
and  never  refused  to  do  so.  He  rested  content  with  the  situ- 
ation until  nearly  a  year  after  the  foreclosure  suit  was 
started,  and  did  not  then  demand  his  stock,  but  sought  to 
convert  it  into  a  money  demand  and  to  establish  a  vendor's 
lien  against  the  trustees.  We  have  seen  that,  under  our 
holdings,  the  most  he  is  entitled  to  is  a  vendor's  lien  upon 
the  equity  of  redemption,  if  there  is  any;  and  we  think  the 
testimony  clearly  shows  a  waiver  and  abandonment  of  the 
lien.  In  re  V,  &  M,  Lumber  Co.,  182  Fed.,  231,  is  a  case 
very  closely  in  point,  and  it  was  there  held  that  the  vendor's 
lien  was  waived.  See  also  Franklin  v.  Loan  &  Investment 
Co.,  (111.)  45  N.  E.,  212.  The  decree  seems  to  be  correct,  and 
it  is — Affirmed. 

Ladd,  Weaver  and  Evans,  JJ.,  concur. 


John  E.  Westcott,,  Administrator,  Appellant,  v.  Waterloo, 
Cedar  Falls  &  Northern  Ry.  Co.,  Appellee. 

EVIDENCE;  Bes  Gestae— Test— Instliictlvenesfr—Ooliicidenee  In 
1  Time— Premeditation  and  Fabzlcation.  The  test  whether  declara- 
tions are  res  gestae  is:  Were  the  facts  talking  through  the  party, 
or  the  party  talking  about  the  facts?  Instinctiveness — spontaneity 
is  the  ever  present  requisite.  Precise  coincidence  in  point  of 
time  is  not  necessarily  requisite;  but  opportunity  to  premeditate 
and  fabricate,  by  reason  of  the  passing  of  time  and  attending  cir- 
cumstances, is  fatal,  unless  it  appear  aflirmatively  that,  notwith- 
standing the  lapse  of  time  and  the  opportunity  to  premeditate 
and  fabricate,  the  declarations  were,  in  fact,  the  instinctive,  spon- 
taneous utterance  of  the  mind,  influenced  only  by  the  transaction 
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as  it  actually  occurred,    ffeld,  certain  offered  statements  were  not 
part  of  the  res  gestae. 

PRINCIPLE  APPLIED:  Deceased,  at  7:30  A.  M.,  was  rendered 
unconscious  in  a  collision  with  a  street  car.  He  was  immediately 
taken  to  the  hospital,  arriving  there  five  minutes  after  the  acci- 
dent. He  was  at  once  placed  on  the  operating  table  and  soon 
regained  full  consciousness,  even  recognizing  the  doctor's  voice 
in  an  adjoining  room  and  calling  to  him.  He  complained  of  pain 
and  asked  that  pillows  be  placed  under  his  limbs  to  rest  them,  and 
talked  about  different  matters  and  little  things  regarding  his  posi- 
tion. Forty-five  minutes  after  arriving  at  the  hospital,  he  was 
given  an  anaesthetic  and  remained  unconscious  under  its  influence 
during  a  thirty-minute  operation,  and  until  after  he  was  removed 
to  his  sick  room.  After  regaining  consciousness,  and  before  the 
anaesthetic  was  administered,  he  said:  "It- is  my  fault.  I  tried' 
to  get  ahead  of  the  car.  I  tried  to  beat  the  car.  I  thought  I  could 
beat  the  car."  The  father  of  deceased  first  saw  the  deceased 
"between  0  and  10  o'clock  A.  M."  after  he  had  been  taken  from 
the  operating  room.  He  was  still  unconscious,  and  remained  so 
for  some  five  minutes  after  the  father  arrived.  The  father  was 
asked  this  question:  "What,  if  anything,  did  he  (deceased)  say 
when  he  regained  consciousness,  with  reference  to  the  injury  and 
how  he  was  injured?"  Held,  properly  excluded,  as  not  calling  for 
any  part  of  the  res  gestae* 

BAXLBOADS:    Cio88ing  Accidents— Contributory  NegUgenca.  When 

2  the  facts  and  circumstances  point  so  decisively  to  negligence  that 
the  minds  of  all  reasonable  men  must  unite  in  the  conclusion  that 
the  deceased  was  lacking  in  due  care  for  his  own  safety,  the  court 
will  withdraw  the  question  of  negligence  from  the  jury  and  direct 
a  verdict  for  defendant.  Held,  contributory  negligence  appeared, 
and  verdict  was  properly  directed  accordingly. 

PRINCIPLE  APPLIED:  Deceased,  on  a  motor  cycle,  was  going 
south,  close  to  the  curb  on  the  west  side  of  a  street,  at  a  speed  of 
12  to  15  miles  an  hour.  He  knew  the  first  cross  street  ahead  was 
occupied  by  street  car  tracks.  He  did  not  slacken  his  speed  as  he 
approached  the  street  car  tracks,  nor  look  for  cars  until  within 
about  19  feet  of  the  tracks.  He  did  not  change  his  crouching  posi- 
.  tion  on  his  machine  nor  slacken  his  speed  after  seeing  the  car, 
which  was  just  then  close  to  or  entering  the  west  side  of  the  street 
on  which  he  was  traveling.  The  street  car  could  not  then  be 
stopped.  Deceased  veered  to  the  southeast,  and  hit  the  forward 
trucks  of  the  car.  HeW,  verdict  properly  directed  for  defendant, 
because  the  record  affirmatively  showed  contributory  negligence. 

KBOLIOENOE:     Contributory  Negligence— Sadden  Peril  Besoltlng 

3  From  Ne^Ugence.    One  cannot  excuse  his  conduct,  which  other- 
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wise  involves  him  in  negligence,  by  the  plea  that  he  was  confronted 
with  a  sudden  peril  manifestly  born  of  his  own  negligence. 

Appeal  from  Blackhawk  District  Cowr^.— Franklin  C.  Platt, 

Judge. 

Saturday^  December  18, 1915. 

Action  to  recover  for  personal  injuries.    Verdict  for  the 
defendant. '  Plaintiff  appeals.    Affirmed. 

Reed  &  Tuthill,  for  appellant 

Pickett  (&  Swisher,  for  appellee. 

Qaynqr,  J. — In  the  city  of  Waterloo,  Mulberry  Street 
runs  practically  east  and  west.  Second  Street  runs  north  and 
south  and  intersects  Mulberry  Street  at  right  angles.  One 
of  defendant's  lines  in  the  city  is  laid  on  Mulberry  Street 
and  runs  over  and  across  Second  Street.  The  line  on  Mul- 
berry Street  extends  a  number  of  blocks  east  and  west  of 
Second  Street,  on  Mulberry  Street.  On  the  3d  day  of  June, 
1912,  the  defendant  was  operating  one  of  its  cars  on  Mul- 
berry Street  and  proceeding  eastward  towards  Second  Street. 
Plaintiff's  intestate,  Earl  Westcott,  on  the  same  morning,  was 
riding  a  motor  cycle  on  Second  Street,  proceeding  southward 
towards  the  tracks  of  defendant  company.  At  the  inter- 
section of  these  two  streets,  a  collision  occurred  between  the 
deceased  and  the  defendant's  car,  out  of  which  collision  the 
deceased  arose  with  severe  injuries,  from  which  he  died  on 
the  17th  day  of  September,  1912.  His  administrator  brings 
this  action  to  recover  damages  for  the  injuries  thus  sustained, 
and  bases  his  right  to  recover  upon  the  allegation  that  the 
defendant  was  at  the  time  operating  its  car  at  a  high  and 
dangerous  rate  of  speed,  without  sounding  any  gong  or  giving 
warning  of  any  kind  of  its  approach,  and  in  that  it  failed 
to  slow  down  and  stop  the  car  when  danger  to  young  Westcott 
became  apparent,  or,  in  the  exercise  of  reasonable  caution, 
should  have  become  apparent.  The  defendant  tendered  issue 
by  a  general  denial.    At  the  conclusion  of  all  the  testimony, 
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the  court,  on  motion  of  the  defendant,  directed  a  verdict  in 
its  favor.  Judgment  being  entered  upon  the  verdict,  plaintiff 
appeals. 

Two  errors  are  assigned  for  our  consideration:  (1)  That 
the  court  erred  in  sustaining  the  motion  to  direct  a  verdict 
on  the  record  made;  (2)  that,  in  the  making  of  the  record, 
the  jcourt  erred  in  excluding  certain  testimony  offered  by  the 
plaintiff. 

We  will  consider  the  alleged  errors  in  the  reverse  order  of 
the  assignment.   Under  the  second  assignment,  it  is  claimed 
that  the  court  erred  in  rejecting  testimony  offered  by  the  plain- 
tiff, tending  to  show  certain  statements  made 
^'  fHtw^^tf*     by  ^®  deceased,  after  the  injury,  which,  it  is 
coincidence  in '     claimed,  Were  of  the  res  gestae, 
taTion  anTfab-  Before    comiug    to    the    real    matter 

ricatlon. 

around  which  this  complaint  centers,  it  is 
necessary  that  we  state  somewhat  of  the  record,  as  it  was 
preceding  the  offer  of  the  rejected  testimony.  The  collision 
in  which  Earl  Westcott  received  his  injuries  occurred  at  7 :30 
in  the  morning.  He  was  unconscious  when  he  was  picked  up. 
He  was  taken  immediately  to  a  hospital;  remained  uncon- 
scious until  he  reached  the  hospital.  About  five  minutes 
elapsed  between  the  time  he  was  placed  in  the  ambulance 
and  his  arrival  at  the  hospital.  Upon  reaching  the  hospital, 
he  was  immediately  placed  upon  the  operating  table.  Soon 
thereafter,  he  recovered  consciousness,  and  talked  with  the 
doctors  and  nurses  attending  him.  Shirley  Parker,  one  of 
the  nurses,  testified  that  she  assisted  in  taking  care  of  him, 
and  was  in  the  operating  room  ten  or  fifteen  minutes  before 
Dr.  Alford  came  in. 

'*He  was  conscious  when  I  saw  him.  The  anaesthetic  was 
administered  about  three-quarters  of  an  hour  after  he  was 
brought  into  the  operating  room.  After  the  ancesthetic,  he  did 
not  recover  consciousness  until  he  was  removed  from  the 
operating  room  to  his  room.'' 

Lyda  Ellis  testified  that  she,  also,  was  one  of  the  nurses ; 
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that  she  saw  him  after  he  was  brought  into  the  operating 
room,  assisted  about  the  operation  and  in  the  care  of  the 
boy;  that,  when  she  first  saw  him,  he  was  conscious;  that 
she  remained  in  the  operating  room  during  all  the  time  the 
boy  was  there,  which  was  about  forty-five  minutes. 

Dr.  Alford  testified  that  he  was  present  and  assisted  in 
the  operation;  that  young  Westcott  was  under  the  ances- 
thetic  about  thirty  minutes  and  was  then  taken  to  his  room ; 
that  he  was  unconscious  from  the  time  the  anaesthetic  was  ad- 
ministered until  he  was  taken  out  of  the  operating  room. 

Each  of  these  witnesses  testified  that  after  he  was 
brought  into  the  hospital  and  placed  on  the  operating  table 
and  before  the  anaesthetic  ,was  administered,  he  was  perfectly 
conscious,  and  talked  rationally;  that  he  recognized  Dr.  Al- 
ford's  voice  before  he  came  into  the  room,  and  called  him; 
complained  of  being  in  pain  and  asked  that  pillows  be  placed 
under  his  limbs  to  rest  them;  talked  a  great  deal  about  dif- 
ferent matters  and  little  things,  in  regard  to  his  position, 
etc. 

Each  of  these  witnesses  further  testified  that,  upon  re- 
covering consciousness  and  before  the  anaesthetic  was  admin- 
istered, he  said,  in  speaking  of  his  injuries  and  how  they 
were  brought  about:  **It  is  my  fault.  I  tried  to  get  ahead 
of  the  dar.  I  tried  to  beat  the  car.  I  thought  I  could  beat 
the  car." 

Lyda  Ellis  further  testified:  "Dr.  Alford  was  called  in. 
The  boy  called  him.  He  heard  Dr.  Alford  talking  in  the  other 
room,  recognized  his  voice  and  called  him  in.  I  remember 
hearing  him  (Earl  Westcott)  say,  *It  is  my  fault.  I  tried 
to  get  ahead  of  the  car/  He  did  not  state  how  he  tried 
to  get  ahead  of  the  car.  Just  how  long  it  was  before  the 
anaesthetic  was  given  after  he  came  into  the  room,  I  cannot 
say.  I  wouldn't  say  it  was  forty-five  minutes, — probably 
not  as  long  as  that." 

Dr.  Alford  testified  that  it  was  thirty  minutes  after  he 
saw  him  before  the  anaesthetic  was  administered. 
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These  witnesses  were  all  called  by  the  plaintiff  and  tes- 
tified in  plaintiff's  behalf.  Thereupon,  the  plaintiff  called 
the  deceased's  father,  John  E.  Westcott,  who  testified: 

*' When  I  reached  the  hospital,  Earl  was  in  the  operating 
room.  He  was  then  taken  out  of  the  operating  room  to  his 
room.  I  saw  him  for  the  first  time  after  he  had  been  taken 
to  his  room.  He  was  then  unconscious.  At  that  time,  I  did 
not  know  an  ansesthetic  had  been  given  to  him,  but  have 
since  learned  that  it  was.  I  do  not  know  what  his  condition 
was  from  the  time  he  reached  the  hospital  up  to  the  time 
he  received  the  anaesthetic.  I  was  not  there  during  that  in- 
terval. I  first  saw  him  in  his  room  between  9 :00  and  10  K)0 
o'clock.  He  remained  unconscious  for  about  five  minutes, 
though  it  seemed  longer.  I  was  standing  by  his  bedside  after 
he  recovered  consciousness  from  the  ansesthetic.  He  was  un- 
conscious when  I  first  went  in  the  room.  He  was  suffering 
pain  after  he  came  out  from  the  anaesthetic." 

He  was  then  asked  this  question:  '*What,  if  anything, 
did  he  say  when  he  regained  consciousness,  with  reference  to 
the  injury  and  how  he  was  injured?" 

This  question  was  objected  to,  and  objection  sustained. 

Thereupon,  the  plaintiff  made  the  following  offer  in 
writing: 

**  Plaintiff  offers  to  prove,  by  the  witness  John  B.  West- 
cott, that  plaintiff's  intestate  then  said:  'I  wasn't  riding  fast. 
I  was  coming  down  Second  Street  ten  or  twelve  miles 
an  hour ;  did  not  hear  any  bell.  If  they  had  rung  the  bell, 
they  wouldn't  have  got  me.  Heard  a  rumble  as  I  came  down 
Second  Street.  Looked  down  the  street  toward  town  where 
the  cars  usually  come  from;  saw  no  car.  Looked  in  oppo- 
site direction,  and  the  car  was  almost  upon  me.  I  done  the 
best  I  could.  I  turned  with  the  car  and  done  the  best  I 
could  to  get  out  of  the  way.'  " 

This  was  objected  to  and  objection  sustained,  and  upon 
this  ruling,  error  is  predicated. 

This  evidence  is  clearly  hearsay  and  in  the  nature  of  a 
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self-serving  declaration,  and  is  not  admissible,  unless  it  comes 
under  the  exception  to  hearsay  testimony  which  allows  such 
testimony  as  a  part  of  the  res  gestce.  The  declaration  or 
statement,  to  be  a  part  of  the  res  gestce,  must  be  the  expres- 
sion of  a  thought  born  in  the  mind  as  a  result  of  natural 
and  legitimate  commerce  with  the  act  itself,  concerning  which 
the  expression  is  made.  It  must  be  the  instinctive  expression 
of  the  mind,  prompted  and  uttered  as  the  natural  and  proxi- 
mate result  of  the  operation  of  the  act  upon  the  mind  itself. 
To  be  a  part  of  the  res  gestce,  the  declaration  must  be  the 
instinctive  expression  of  the  mind's  conception  of  the  act, 
the  conception  being  the  legitimate,  natural  and  usual  opera- 
tion of  the  act  itself  upon  the  mind.  Though  time  is  held 
not  to  be  controlling,  yet,  the  shorter  the  time, — the  shorter 
the  interval  between  the  time  of  conception  and  birth, — the 
more  certain  it  is  that  the  thought  expressed  is  the  legiti- 
mate offspring  of  the  act  itself. 

In  the  case  at  bar,  the  catastrophe  produced  in  Earl 
physical  conditions.  These  conditions  of  the  body,  operating 
upon  the  mind,  naturally  found  expression  immediately  upon 
recovering  consciousness.  The  cause  and  the  condition  in 
which  he  found  himself  were  intimately  and  closely  associated 
with  each  other,  one  dependent  on  the  other.  When  he  first 
recovered  consciousness,  what  he  said  could  be  well  treated 
as  an  expression  of  the  act  speaking  through  the  mind  of 
him  who  had  suffered  from  the  act,  and  was  so  treated  and 
received  by  the  court.  After  reaching  the  hospital,  he  re- 
mained conscious  for  at  least  half  an  hour,  spoke  freely  of 
his  condition  and  of  the  cause  of  his  condition.  He  was 
then  placed  under  an  anaesthetic  and  operated  upon,  and 
did  not  recover  consciousness  from  the  antusthetic  until  re- 
moved to  his  private  room.  He  was  unconscious  when  he 
reached  the  room.  When  he  recovered  consciousness,  his 
father  and  mother  were  there  by  his  bedside,  no  doubt  with 
tearstained  faces ;  at  least  with  faces  expressive  of  anxiety  and 
grief.    The  declarations  offered  were  made  between  two  and 
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two'^  and  one-half  hours  after  the  accident.  It  made,  they 
were  made  to  his  father  and  mother,  while  so  standing  by 
his  bedside.  He  was  a  boy,  who,  no  doubt,  was  conscious  of 
the  love  and  pity  of  the  parents  by  his  side.  Whether  he 
spoke  in  answer  to  questions  propounded  to  him  or  volun- 
teered the  information  offered,  does  not  appear.  This  is  cer- 
tain: he  was  removed  both  by  time  and  place  from  imme- 
diate contact  with  the  cause  of  his  injury.  There  were  new 
conditions  confronting  him  and  new  surroundings.  These 
are  not  controlling,  but  are  worthy  of  consideration.  The 
further  removed  in  point  of  time  from  the  res  gestce,  the  more 
uncertain  it  becomes  that  the  expressions  made  are  the  legiti- 
mate offspring  of  the  res  gestce.  The  evidence  offered  is  hear- 
say and  self-serving.  To  be  admitted,  it  must  come  clearly 
within  the  exception.  Though  time  and  opportunity  to  fabri- 
cate are  not  always  controlling,  yet  the  courts  jealously  guard 
against  the  possibility  of  premeditation  and  design  which 
time  and  opportunity  to  fabricate  afford;  and  so  it  is  held 
that  it  must  appear  that  the  declarations  or  statements  offered 
are  the  natural  and  spontaneous  utterances  of  the  party,  pro- 
duced and  brought  about  by  the  operation  of  the  res  gestce 
upon  the  mind,  and  must  relate  to  immediate  and  present 
events,  and  must  not  be  a  'recitation  or  narrative  of  past 
transactions,  called  into  existence  in  the  mind  by  the  effort 
of  recollection  or  memory.  The  declaration  offered  must  be 
such  as  the  declarant  would  be  competent  to  give  upon  the 
witness  stand,  and  such  as,  when  given,  would  be  competent 
evidence  in  the  cause.  Mere  opinion,  therefore,  as  to  what 
might  or  might  not  have  happened,  is  not  competent  evi- 
dence. 

In  Keyes  v.  City  of  Cedar  Falls,  107  Iowa,  509,  it  is  said : 
"It  is  often  difficult  to  determine  when  a  statement  or 
declaration  is  a  part  of  the  res  gestce.  The  rule  ...  is, 
that,  if  they  are  near  enough  in  point  of  time  with  the  prin- 
cipal transaction  to  clearly  appear  to  be  spontaneous  and 
unpremeditated  and  free  from  sinister  motives,  and  afford  a 
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reliable  explanation  of  the  principal  transaction,  they  are 
admissible- in  evidence." 

See  also  Alsever  v.  Minneapolis  &  St.  L.  B,  Co.,  115  Iowa 
338 ;  Clark  v.  Van  Vleck,  135  Iowa,  194 ;  Dubois  v.  Luthmers, 
147  Iowa,  315 ;  Eothrock  v.  Cedar  Eapids,  128  Iowa,  252. 

It  is  apparent  from  the  authorities  that,  where  the  decla- 
ration accompanies  the  act  done,  and  is  apparently  an  ex- 
pression prompted  by  the  operation  of  the  act  upon  the  mind 
of  the  person,  and  characterizes  or  explains  the  act,  its  com- 
petency is  easy  of  determination ;  but  when  it  is  removed  from 
the  original  act  by  the  lapse  of  time,  and  is  not  the  immediate, 
spontaneous  product  of  the  occurrence  itself,  more  difficulty 
arises.  The  conditions  then  must  be  such  as  make  it  appear 
that,  notwitstanding  the  lapse  of  time,  the  expression  was,  in 
fact,  produced  by  the  immediate  operation  of  the  res  gestae 
upon  the  mind  of  the  declarant.  So  jealous  is  the  law  of 
the  truth,  and  so  essential  is  the  truth  to  the  correct  adminis- 
tration of  the  law,  that  the  gateways  through  which  it  enters 
are  jealously  guarded  against  the  possibility  of  error's  enter- 
ing, no  matter  in  what  disguise  she  appears. 

The  rule  admitting  declarations  as  a  part  of  the  res 
gestcB,  as  originally  formulated  and  followed,  required  that 
the  declaration  be  contemporaneous  in  point  of  time  with  the 
act  concerning  which  the  declaration  was  made.  This  limi- 
tation is  exemplified  in  Regina  v.  Bedingfield,  14  Cox  C.  C, 
341.  In  this  case,  the  defendant  was  indicted  for  murder. 
The  Crown,  after  showing  that  the  deceased  had  been  in  the 
house  with  the  accused  party,  undertook  to  show  that,  in  a 
minute  or  two,  deceased  rushed  out  with  her  throat  cut,  said 
something  and  died.  The  Crown  undertook  to  show  what 
she  said  at  that  time,  and  the  statement  was  held  not  to 
be  a  part  of  the  res  gestce,  the  court  saying  that  it  was  not  a 
part  of  the  thing  done,  or  something  said  while  something 
was  being  done,  but  something  said  after  something  done. 

The  doctrine  has  not  been  as  closely  applied  in  this 
country,  and  it  is  not  required  that  the  declaration  be  con- 
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temporaneous  with  the  act;  but  all  courts  hold  that  it  must 
be  spontaneous,  and  not  a  narrative  of  past  events.  It  must 
appear  that  the  interval  of  time  did  not  afford  an  oppor- 
tunity to  premeditate  and  fabricate.  If  the  interval  of  time, 
with  the  circumstances  attending,  indicates  that  there  was 
an  opportunity  to  premeditate,  and,  by  premeditation,  to 
fabricate  a  story,  the  courts  will  reject  it,  without  inquiring 
as  to  whether  the  intervening  time  did,  in  fact,  result  in 
premeditation  and  fabrication. 

In  Fish  V.  Illinois  Cent.  R.  Co,,  96  Iowa,  702,  707,  this 
court  said :  *  *'  The  law  recognizes  things  said  and  done  so  soon 
after  the  act  complained  of  as  to  be,  in  effect,  a  part  of  it, 
as  of  the  res  gestm,  and,  applying  the  rule  to  declarations,  if 
they  are  within  such  time  as  that  premeditation  is  precluded, 
they  may  be  regarded  as  a  part  of  the  thing  done." 

In  the  case  at  bar,  the  declaration  offered,  being  of  a 
self-serving  character,  ought  not  to  be  received  unless  it 
affirmatively  appears  to  be  a  part  of  the  res  gestcB.  If  time 
for  premeditation,  time  for  reflection,  has  passed  before  the 
declaration  is  made,  which  gives  opportunity  for  fabrication, 
the  court  will  reject'  it  unless  it  affirmatively  appears  that, 
notwithstanding  the  time  and  the  opportunity,  the  declara- 
tion was,  in  fact,  the  instinctive  and  spontaneous  utterance 
of  the  mind,  influenced  only  by  the  transaction  as  it  actually 
occurred.  The  general  rule,  as  laid  down  in  the  Keyes  case, 
supra,  is  that,  **If  they  are  near  enough  in  point  of  time  with 
the  principal  transaction  to  clearly  appear  to  be  spontaneous 
and  unpremeditated  and  free  from  sinister  motives,  and  afford 
a  reliable  explanation  of  the  principal  transaction,  they  are 
admissible  in  evidence;"  otherwise  not. 

The  difficulty  lies,  not  in  ascertaining  the  rule,  so  much 
as  in  its  application  to  particular  facts,  and  each  case,  there- 
fore, must  be  judged  largely  by  its  own  peculiar  facts;  and 
this  is  essentially  true  when  the  declaration  or  statement  is 
not  contemporaneous  with  the  transaction.    Appljdng  these 
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roles  to  the  instant  case,  we  must  hold  that  the  court  did 
not  err  in  rejecting  this  testimony. 

The  thought  first  spoken  after  recovering  consciousness 
from  the  shock  of  contact  with  the  car,  as  hereinbefore  nar- 
rated and  introduced  by  the  plaintiff  as  a  part  of  the  res 
gestcB,  and  received  by  the  court  as  such,  must  be  accepted  as 
the  correct  explanation  of  deceased's  understanding  as  to 
how  the  accident  occurred.  A  statement  subsequently  made 
which  contradicts  the  first  cannot  be  a  part  of  the  res  gestcB; 
for  both  cannot  be  the  natural  and  spontaneous  utterance  of 
thoughts  created  by  or  springing  out  of  the  transaction  itself. 

This  brings  us  to  a  consideration  of  the  first  assignment 
of  error:  Did  the  court  err  in  sustaining  defendant's  motion 
for  a  directed  verdict  upon  the  record  as  made?  No  good 
purpose  would  be  served  by  reviewing  the 
^'  CToSSng^acci-  evidence  upon  this  question.  SufSce  it  to 
utory'n«2S-'^  "  Say  that  we  have  examined  this  evidence 
with  care,  and  find  that  the  deceased  was 
proceeding  southward  on  Second  Street,  close  to  the  curbing 
on  the  west  side,  riding  on  a  motor  cycle,  riding  at  a  speed 
variously  estimated  at  from  twelve  to  fifteen  miles  an  hour. 
He  knew  that  defendant's  tracks  were  on  Mulberry  Street; 
knew  that  he  must  cross  Mulberry  Street  if  he  would  proceed 
farther  south  on  Second  Street.  He  did  not  slacken  his 
speed  as  he  approached  this  street  on  which  the  cars  were 
operated ;  did  not  turn  to  look  until  he  had  reached  the  north 
line  of  Mulberry  Street;  then  looked  to  the  east  and  west 
and  turned  suddenly  to  the  east ;  ran  in  front  of  the  car  and 
was  run  down  and  injured. 

The  street  between  curb  lines  is  40  feet  wide.  The  rail- 
way tracks  are  4  feet  8  inches  in  width.  The  cars  extend 
some  distance  over  the  rails,  so  that  the  curbing  is  approxi- 
mately 16  or  17  feet  from  the  car.  Prom  the  curb  to  tlic 
inside  walk  lines  is  19  feet.  When  he  discovered  the  car, 
he  turned  abruptly  to  the  east,  and  collided  with  the  car  at  a 
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point  opposite  the  front  trucks.  Defendant's  car,  if  not  at, 
was  very  close  to,  Second  Street  when  the  deceased  first 
looked  up.  He  did  not  slacken  his  speed  or  chan^  his 
crouching  position  on  the  motor  cycle.  Nothing  that  defend- 
ant could  have  done,  after  discovering  his  position,  could  have 
avoided  the  collision. 

The  plaintiff  has  not  only  failed  to  show  freedom  from 
contributory  negligence,  but  we  think  that  the  record  affirma- 
tively shows  such  contributory  negligence  on  the  part  of  de- 
ceased, such  want  of  care  for  his  own  safety, 
^'  contribu?o"*         ^  precludes  recovery  in  this  case.    This  was 
8uldfn"perii         ^^^  ground  upou  wMch  the  court  directed 
n^ugeifce.'^^"^      »  verdict.    One  cannot  excuse  his  conduct, 
which  otherwise  involves  him  in  negligence, 
by  the  plea  that  he  was  confronted  with  a  sudden  peril,  when 
it  is  apparent  that  the  peril  that  confronted  him  was  one  to 
the  creation  of  which  he  contributed,  by  his  own  negligence. 
As  bearing  upon  this  case,  see  Ames  v.  Waterloo  &  Cedar 
Falls  R,  Co,,  120  Iowa,  640,  and  cases  therein  cited. 

We  find  no  error  in  the  record,  and  the  cause  is — 
Affirmed. 

Dbemer,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Nick  Hatz  et  al..  Appellants,  v.  Board  op  Supervisors  of 
Plymouth  County  et  al..  Appellees. 

APPEAL  AND  EBBOB:  Bevlew-— Scope  of  Inquiry— Moot  Question 
— ^Bepeal  of  "Mulct  Act".  Courts  will  not  adjudicate  a  question 
bearing  on  a  statute  right,  even  existing  at  the  time  an  action  is 
commenced,  when  such  right,  prior  to  trial,  is  wholly  taken  away 
by  a  valid  repeal  of  the  statute.  So  held  on  repeal  of  the  ''Mulct 
Act". 

Appeal  from  Plymouth  District  Court. — ^William  Hutchin- 
son, Judge. 

Tuesday,  Januaby  11,  1916. 
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The  opinion  states  the  case.    Dismissed. 

Kass  Brothers,  for  appellants. 

Clarence  D.  Roseberry,  County  Attorney,  John  F.  Joseph 
and  M.  8.  Odle,  for  appellees. 

Per  Curiam. — On  November  4,  1913,  under  a  statute 
commonly  known  as  the  ** mulct  law,"  then  in  force,  the  plain- 
tiffs presented  to  the  county  auditor  and  board  of  supervisoi's 
of  Plymouth  County  a  petition  of  consent 
^TOiifre^ew:      ^OT  the  salc  of  intoxicating  liquors  in  said 
quiry:**moot         county,  which  petition  was  alleged  to  bear 
peaf  of^'-Muict      the  signatures  of  the  required  number  of 

Act."  ,     .  ,  11 

voters  to  bring  the  county  under  the  opera- 
tion of  said  statute.  Thereafter,  at  the  hearing  by  the  super- 
visors upon  the  petition,  certain  withdrawals  of  signatures 
from  the  petition  were  allowed  over  the  objections  of  the 
plaintiffs,  with  the  result  that  the  petition  was  found  and 
adjudged  to  be  insufficient.  From  this  holding,  plaintiffs 
appealed  to  the  district  court,  where  the  action  of  the  board 
of  supervisors  was  affirmed.  From  that  judgment,  plaintiffs 
have  appealed  to  this  court.  It  is  agreed  in  argument  that 
the  sole  question  presented  by  the  appeal  is  the  correctness 
of  the  ruling  by  which  the  withdrawal  of  the  signatures  was 
allowed.  Since  this  litigation  was  begun,  the  Mulct  Act  has 
been  repealed  by  the  legislature,  leaving  no  valuable  right  of 
the  appellants  at  stake.  The  question  raised  by  the  exceptions 
taken  to  the  action  of  the  trial  court  have,  therefore,  become 
purely  moot  or  academic;  and,  under  well  established  rules, 
this  court  will  not  attempt  their  decision.  Bethany  v.  Morse, 
151  Iowa  521;  Berry  v.  Des  Moines,  115  Iowa  44;  Chicago, 
B.  I.  &  P.  R.  Co.  V.  Dey,  76  Iowa  278,  281;  Cutcomp  v.  Utt, 
60  Iowa  156 ;  State  v.  Porter,  58  Iowa  19. 

There  being  no  established  right  involved  in  the  further 
hearing  or  consideration  of  the  appeal,  it  is  ordered — Dis- 
missed. 

All  the  Justices  concur. 
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In  be  Estate  op  David  Bennison,  Deceased. 

Frank  Bennison,  Execator,  Appellant,  v.  Doea  Bennison, 

Appellee. 

SXECDTOB8  AHB  ADMINIKTKATOBS :  Allowaiioe  to  SnrvivUig 
Wife  and  Cbildren—DiKretion  of  Court— Evidenoe.  Evidence 
reviewed,  and  heldj  in  view  of  the  provieions  of  the  will,  that  an 
allowance  of  $40  a  month  for  the  care  of  the  two  minor  children, 
in  addition  to  considerable  other  property  received  by  the  wife, 
was  proper. 

Appeal  from  Black  Hawk  District  Court. — C.  W.  Mullan, 

Judge. 

Tuesday,  January  11,  1916. 

The  opinion  states  the  case — Affirmed. 

WiUiam  H.  Memer,  for  appellant. 

Edwards,  Longley,  Ramsier  &  Smith,  for  appellee. 

Weaver,  J. — David  Bennison  died  testate,  January  20, 
1911.    By  his  will,  he  gave  to  his  wife,  Dora  Bennison,  who 
survived  him,  the  sum  of  $5,000  for  the  building  and  furnish- 
ing of  a  house  for  her  use  and  enjoyment  as 
BxBcuTORB  AND    a  homc.    Hc  further  gave  to  his  wife  his 

AOMINI8TBA-  ^ 

SSce't^sunriv-     ^orses,    hamcss   and   automobile,    together 

chfidTcn®  S?-       wi**^  *^^  proceeds  of  a  certain  life  insurance 

Sur°:"ev'dence.    policy  for  the  sum  of  $1,600.    In  addition 

thereto,  he  provided  for  payment  to  her  by 

his  executors  of  the  annual  sum  of  $1,800  in  monthly  or 

quarterly  installments  so  long  as  she  remained  his  widow ;  but 

in  the  event  of  her  remarriage,  she  should  take  one  third  of 

his  estate  absolutely.    Other  testamentary  provisions,  so  far 

as  material,  will  be  mentioned  later. 

The  will  was  duly  probated,  and  the  Widow,  with  Frank 
Bennison,  brother  of  the  testator,  was  appointed  executor 
without  bond.    Thereafter  the  widow  presented  to  the  court 
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a  petition  for  further  allowance,  stating  as  grounds  therefor 
that  testator  left  her  with  two  minor  children,  for  whose 
support  and  maintenance  he  made  no  adequate  provision. 
She  further  alleged  that  the  minor  children  were  residing 
with  her,  were  in  attendance  upon  the  local  schools,  and 
could  not  in  any  way  contribute  to  their  own  support  or  to  the 
expenses  of  their  maintenance ;  and  that  her  own  income,  pro- 
vided for  by  her  husband  s  will,  was  insufScient  to  enable 
her  to  carry  such  burden  on  her  own  account.  The  income  of 
the  estate  held  by  the  executors  is  shown  to  be  about  $3,700 
a  year.  The  court  granted  the  petition,  and  made  an  allow- 
ance to  be  paid  to  the  widow  at  the  rate  of  $50  a  month. 
Three  months  after  the  date  of  said  allowance,  the  other  exe- 
cutor, Frank  Bennison,  appeared,  and  filed  a  petition  to  re- 
view the  same  and  to  set  aside  the  order  and  to  deny  the 
petition.  The  petition  recites  the  provisions  made  for  the 
widow's  benefit  in  the  will  of  her  husband,  states  that  she 
has  received  the  legacy  of  $5,000  for  the  building  of  a  home ; 
that  she  has  in  fact  built  and  is  now  living  in  the  home  so 
acquired ;  that  she  has  received  the  life  insurance  in  the  sum 
of  $1,600  and  is  receiving  and  enjoying  her  annuity  of  $1,800, 
all  of  which,  he  says,  constitutes  an  ample  and  reasonable  pro- 
vision for  the  support  of  herself  and  her  minor  children. 
Upon  hearing  the  testimony,  the  trial  court  modified  the 
allowance  by  reducing  it  to  $40  a  month  and  providing  that 
such  payments  be  continued  until  further  order  made  in  the 
premises.  An  appeal  has  been  taken  by  the  executor,  Frank 
Bennison,  and  by  certain  heirs  of  the  testator  by  a  former 
marriage. 

In  support  of  the  appeal,  it  is  argued  that  the  provisions 
made  for  the  widow  in  the  will  of  her  husband  are  ample, 
without  further  allowance  by  the  court.  The  testimony  pro- 
duced on  the  trial  tended  to  show  that  the  two  children,  aged 
respectively  15  and  5  years,  were  both  being  maintained  in 
school;  that  the  expense  naturally  attendant  upon  keeping, 
clothing  and  maintaining  them  had  largely  increased  since 
Vol.  173  Ia.— 24 


Digitized  by  LjOOQ IC 


370  In  re  Est.  of  Bennison.  [173  Iowa 

the  testator's  death;  that  the  widow  is  not  in  ragged  health 
and  is  required  to  employ  help  in  doing  her  work;  that  the 
expense  of  living,  the  support  of  the  children,  the  payment 
of  taxes  and  providing  for  repairs  and  upkeep,  have  been 
more  than  equal  to  her  income  and  have  exhausted  the  addi- 
tional sum  given  her  from  her  husband's  life  insurance.  This 
testimony  is  undisputed,  and  we  think  the  court  did  not  abuse 
its  discretion  in  making  the  additional  allowance  of  $40  a 
month. 

It  is  further  argued  that  the  statutory  authority  of  the 
court  to  grant  the  widow  an  allowance  is  confined  to  one  year 
only  after  the  death  of  the  testator,  and  that  the  will  con- 
tains no  provision  authorizing  such  additional  relief  to  her 
or  to  the  children.  Did  the  validity  of  the  order  complained 
of  rest  wholly  upon  the  statute  authorizing  an  allowance  for 
a  year's  support,  it  might  be  difficult  to  sustain  it,  but  such 
is  not  the  case.  The  will,  among  other  things,  provides  for 
the  education  of  the  young  children  after  finishing  the  high 
school  course  and  gives  to  them  certain  remainders,  the 
enjoyment  of  which  is  postponed  until  they  reach  the  age 
of  thirty  years.  It  also  provides  that,  in  case  of  urgent  need 
or  sickness  on  the  part  of  his  children,  his  executors  are 
authorized  to  assist  them  financially  in  a  reasonable  manner, 
and  that  the  amounts  so  advanced  shall  be  charged  against 
such  children  in  the  final  settlement  of  his  estate.  All  this 
tends  to  show  that  the  testator  regarded  his  estate  as  charge- 
able, within  reasonable  degree,  for  the  support  of  his  depend- 
ent family,  and  makes  it,  we  think,  entirely  competent  for 
the  court  to  inquire  into  the  facts  and  make  an  order  of  the 
character  of  the  one  here  appealed  from.  The  allowance  is  not 
extravagant,  and  is  always  within  the  supervision  and  control 
of  the  court  which  made  it. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is,  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 
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In  be  Estate  of  John  W.  Stone^  Deceased. 

EXECUTOBS  AND  ADMINISTSATOBS:  Appointment— Bight  of 
Stranger  to  Estate  to  Contest.  One  who  la  in  no  manner  inter- 
ested in  an  estate,  except  as  a  possible  defendant  in  an  action 
for  damages  on  behalf  of  the  estate,  has  no  standing  to  question 
the  i^pointment  of  an  administrator. 

Appeal  from  Woodbury  District  Court. — ^David  Mould,  Judge. 

Tuesday,  January  11,  1916. 

Opinion  on  Rehearing. 

On  petition  of  Claude  William  Gamier,  filed  in  the  office 
of  the  clerk  of  the  district  court,  the  applicant  was  appointed 
and  qualified  as  administrator  of  the  estate  of  John  W.  Stone, 
alleged  to  have  died  intestate  in  the  state  of  Illinois  (of  which 
state  he  was  a  resident),  leaving  personal  estate  in  Iowa,  for 
the  preservation  of  which,  administration  in  this  jurisdiction 
was  necessary.  Letters  of  administration  having  been  issued, 
the  administrator  filed  a  list  of  the  heirs  of  the  deceased, 
showing  that  he  left  surviving  him  a  widow  and  two  children ; 
also  an  inventory,  showing  the  general  assets  of  the  estate  to 
consist  of  a  claim  of  $5,000  against  the  Lake  Erie  &  Western 
Railroad  Company  for  the  negligent  killing  of  the  intestate. 
Some  time  later,  the  railroad  company  appeared  in  the  pro- 
ceedings and  filed  a  petition  asking  the  court  to  vacate  and  set 
aside  the  order  of  administration,  because  the  intestate  was 
a  resident  of  Illinois  and  left  no  estate  of  any  kind  in  Iowa, 
and  therefore  the  district  court  of  Woodbury  County  had 
no  jurisdiction  or  authority  to  appoint  an  administrator 
of  his  estate. 

As  a  further  ground  for  such  application,  it  is  alleged 
that  the  company  is  a  corporation  operating  a  railroad  in 
Indiana  and  Illinois,  but  not  in  the  state  of  Iowa,  and  has 
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no  general  oflSce  or  agency  in  Iowa,  upon  which  service  of 
an  original  notice  can  be  made.  It  further  alleges  that 
the  widow  and  children  of  the  intestate,  who  are  the  real 
parties  in  interest,  were  and  still  are  all  residents  of  Illi- 
nois. The  application  was  denied  by  the  trial  court,  and 
the  company  has  appealed  from  that  ruling.  An  opinion 
having  been  filed  affirming  the  action  of  the  trial  court, 
appellant  applied  for  and  obtained  a  rehearing,  and  has 
filed  an  additional  argument  in  support  of  its  contention 
that  the  court  below  had  no  jurisdiction  to  appoint  the 
administrator. — Affirmed. 

Sargcant,  Strong  &  Stricble,  for  appellant. 
No  argument  for  appellee. 

Weaver,  J. — It  is  very  material,  at  the  outset,  to  inquire 
by  what  right  the  appellant  appears  in  the  probate  pro- 
ceedings, to  contest  the  granting  of  administration  upon  the 
estate  of  the  deceased.    It  makes  no  asser- 

BXflCUl^RS  AND  -.,•..,«  ,       .     .  1 

ADMiNiBTRA-       tiou  of  Hght  m  itsclf  to  admmister  upon  the 

tors:  appoint-  ®  *^ 

SSnUr^o^ei'   estate,  either  in  Iowa  or  Illinois.    It  is  not 
tate  to  contest  ^^^  j^^j^,  ^^  creditor  of  the  deceased  or  dis- 

tributee  of  his  estate.  If  any  conclusion  can  be  drawn  from 
the  application  and  argument,  it  is  that  the  appellant  fears 
that  the  administrator,  if  not  removed,  may  sue  it  for  the 
collection  of  an  alleged  claim  for  damages ;  yet,  in  the  same 
connection,  it  assures  the  court  that  it  has  itself  neither  resi- 
dence nor  office  nor  agency  in  this  state,  and  that  it  is, 
therefore,  impossible  for  the  courts  of  Iowa  to  obtain  juris- 
diction over  it.  So  far  as  the  record  shows,  the  adminis- 
trator has  not  brought  suit  upon  the  claim,  nor  is  there 
anything  to  negative  the  idea  that,  if  he  does  sue,  he  will 
bring  his  action  in  Illinois  or  Indiana,  where,  confessedly,  a 
•  good  service  can  be  had.  We  are,  therefore,  of  the  opinion 
that  appellant  shows  no  such  right  or  interest  in  the  estate 
of  the  deceased  as  gives  it  any  standing  to  appear  in  the 
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probate  proceedings  or  to  contest  the  validity  of  the  appoint- 
ment of  the  administrator. 

It  would  hardly  seem  necessary  to  take  time  for  argu- 
ment or  citation  of  authorities  upon  a  proposition  so  ele- 
mentary, but  we  may  say  that  the  precise  question  was 
before  this  court  in  Murphy  v.  Creighton,  45  Iowa  179.  It 
was  there  decided  that  a  showing  of  property  of  the 
deceased  in  the  county  where  application  is  made  is  not 
necessary  to  the  jurisdiction  of  the  court  to  appoint  an 
administrator,  and  that,  such  appointment  having  been 
mad^  it  is  not  open  to  collateral  attack.  The  same  question 
of  jurisdiction  was  again  decided  in  Morris  v.  Chicago,  B.  L 
&  P,  R.  Co.,  65  Iowa  727,  and  the  appointment  of  an  admin- 
istrator by  an  Iowa  court  was  upheld,  although  the  estate 
had  no  property  in  Iowa  nor  any  property  right  therein, 
except  a  claim  for  damages  for  causing  the  death  of  the 
intestate,  upon  which  claim  suit  might  be  brought  in  this 
jurisdiction.  That  a  person  or  party  who  fears  he  may  be 
sued  by  the  administrator  has  no  interest  which  entitles  him 
to  demand  the  removal  of  the  administrator  was  again  dis- 
tinctly held  in  Chicago,  B.  &  Q.  B.  Co.  v.  Oovld,  64  Iowa 
343,  a  case  in  which  the  facts  are  in  all  material  respects 
similar  to  those  presented  in  this  case. 

There  is  nothing  whatever  in  the  decision  by  us  in 
Knight  v.  MoUne,  E.  M.  &  W.  JB.  Co.,  160  Iowa  160,  which 
is  inconsistent  with  these  holdings.  The  question  there 
raised  was  a«  to  the  authority  of  a  foreign  administrator, 
who  had  never  sought  or  procured  an  appointment  here,  to 
maintain  an  action  in  Iowa, — ^another  and  different  propo- 
sition from  the  one  with  which  we  are  here  confronted  The 
questions  argued  have  been  too  long  settled  in  this  court 
to  be  now  disturbed.  Further  to  the  point  that  the  appel- 
lant  will  not  be  heard  to  attack  the  validity  of  the  adminis- 
rator's  appointment,  see  ^hiie  v.  Spaulding,  (Mich.)  14  N. 
W.  684;  Jones  v.  Smith,  (Ga.)  48  S.  E.  134;  Missouri  Pac.  B. 
Co.  V.  Bennett,  (Kan.)  49  Pac.  606;  Missouri  Pac.  B.  Co,  v. 
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Letms,  24  Neb.  848;  Hartford  &  N.  H,  B.  Co.  v.  Andrews,  36 
Conn.  213. 

We  see  no  reason  for  departing  from  the  conclusion 
announced  on  the  first  hearing,  and  the  judgment  appealed 
from  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Wn.LiAM  Sayles,  Appellant. 

HOMIOID£:    Fizst  Degree  Mnzder— Ck>iini8  Delicti— Evidence.    Evi- 

1  dence  reviewed,  and  held  sufficient  to  show  that  a  blow  over  the 
larynx  caused  or  hastened  the  death  of  deceased,  and  that  defendant 
struck  the  blow. 

CRIMINAL  LAW:    Evidence— Bes  Gestae— Threats— Statements  by 

2  Accused.  Statements  by  the  accused  in  the  nature  of  threats, 
made  immediately  following  an  altercation  with  deceased,  and 
tending  to  show  the  feeling  entertained  by  accused  towards  deceased, 
are  admissible  as  part  of  the  res  gestae. 

PRINCIPLE  APPLIED:  Accused  struck  deceased.  He  then 
struck  at  the  brother  of  deceased.  The  brother  knocked  the  accused 
to  the  ground  and  held  him  until  a  policeman  arrived,  a  few  sec- 
onds later.  The  brother  said  that  the  accused  might  get  up  if  he 
would  behave  himself.  The  accused  then  said:  "If  you  let  me 
up,  I  will  clean  the  whole  Runyan  family."  Held  admissible  as  part 
of  the  res  gestae. 

APPEAL  AND  EBBOB:    Beview— Exclusion  of  Qnestionr— Necessity 

3  to  Show  Prejudice.  Error  may  not  be  predicated  on  the  exclusion 
of  questions  which  in  no  manner  suggest  the  answers  expected, 
especially  when  the  court  indicates  to  counsel  that  it  does  not 
understand  the  trend  of  the  questions  and  counsel  fails  to  enlighten 
the  court. 

CBQQKAL   LAW:     Evidence— Hypothetical   Question— ^Etecital   of 

4  Fact»— Basis  in  Evidence.  The  facts  recited  in  a  hypothetical 
question  must  he  Siioh  as  the  evidence  tends  to  establish. 

PRINCIPLE  APPLIED:  Trial  for  murder.  Deceased  died,  on 
the  theory  of  the  State,  from  suffocation  caused  by  an  injury  to 
the  larynx.  There  was  evidence  that  if  food  regurgitated  from  the 
stomach  to  the  mouth  and  then  fell  into  the  larynx  because  the 
epiglottis  failed  to  perform  its  function,  strangulation  might  result; 
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but  there  was  do  evidence  whatever  that  there  was  or  had  been  any 
foreign  matter  in  the  larynx.  Held,  the  recital,  in  a  hypothetical 
question,  of  the  assumed  fact  that  some  foreign  substance  was  in 
the  larynx,  rendered  the  question  improper. 

HOiadDE:    Trial— Sahmission  of  Offen8e»— Ftat  Degree  Bidxder— 

5  Insufflcieiicy  of  Evidence  to  Sustain — ^Eifect.  The  submission  to 
the  jury  of  the  question  of  first  degree  murder  (properly  charged 
in  the  indictment)  is  not  error  when  the  record  contains  some 
evidence  fairly  tending  to  show  guilt  thereof,  even  though,  had  the 
jury  returned  a  verdict  of  guilt  of  such  degree,  the  court  would 
have  been  compelled  to  set  it  aside  as  without  sufficient  support 
in  the  evidence. 

HOindDE:     Jtidgment — ^Bffiizder— Indetezminate   Sentence — Ooxrec- 

6  tion  on  AppeaL  A  judgment  ' '  for  an  indeterminate  period ' '  for 
murder  is  improper,  the  Indeterminate  Sentence  Act  expressly 
excepting  murder  from  its  operation.  In  such  a  case,  on  affirmance 
on  appeal  of  a  verdict  of  guilt,  the  judgment  will  be  so  corrected 
as  to  conform  to  that  which  the  lower  court  should  have  entered. 
(Sec.  5462,  Code,  1897.) 

Appeal  from  Pottawattamie  District  Court. — E.  B.  Woodruff, 

Judge. 

Tuesday,  January  11,  1916. 

The  defendant,  having  been  convicted  of  murder  in  the 
second  degree,  appeals. — Affirmed. 

H.  J.  Chambers,  for  appellant. 

George  Cosson,  Attorney  General,  C.  E.  Swanson,  County 
Attorney,  for  appellee. 

Ladd,  J. — I.  The  accused  struck  John  6.  Runyan  with  his 
fist,  but  one  blow.    This  happened  shortly  before  nine  o'clock 
of  May  7,  1914,  and  Runyan  died,  apparently  from  suffoc- 
ation,   about    fifteen    minutes    after    eleven 

1.  Homicidb:  first 

oorSZ^eficti'  ^*^l^c^  ^^®   same   evening.     Appellant  con- 

evidence.  tends  (1)  that  the  evidence  was  not  such  as  to 

warrant  his  conviction  and  (2)  that  there  was  no  evidence 

of  murder  in  the  first  degree;  and,  for  this  reason,  the  court 
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erred  in  submitting  to  the  jury  the  question  as  to  whether  he 
was  guilty  thereof. 

Was  death  caused,  or  at  least  hastened,  by  a  blow  over 
the  larnyx?  At  the  autopsy,  no  external  marks  were  dis- 
covered on  the  body,  except  **a  slight  discoloration  of  the  skin 
over  the  voice  box  and  wind  pipe".  An  autopsy  was  held 
and,  among  other  things,  Dr.  Treynor  testified : 

**We  cut  down  the  larynx  and  found  tissues  of  larynx 
discolored  and  bruised.  Removed  the  larynx  and  found  the 
bruises  extended  through  the  larynx,  and  there  was  injury 
to  mucus  lining,  and  blood  clot  engaged  in  mucus  lining  of 
larynx.  The  tissues  surrounding  larynx  permeated  with 
blood,  fluid  and  air.  In  my  opinion,  Mr.  Runyan's  death  was 
due  to  oedema  and  emphysema  of  the  larynx  and  tissues  of 
the  throat.  Death  would  result  from  suffocation.  (Edema 
and  emphysema  caused  by  contusion  of  tissues  so  that  little 
capillary  blood  vessels  were  ruptured  and  would  leave  a 
bloody  part  of  the  fluid  in  tissues,  producing  watery  condi- 
tion. An  entrance  of  air  from  larynx  would  infiltrate  tissues 
with  air;  it  would  be  a  gradual  accumulation  of  water  and 
fluid.  Death  would  not  be  immediate ;  time  would  depend  on 
extent  of  contusions.  If  there  were  a  great  many  small  capil- 
lary blood  vessels  broken,  the  infiltration  of  blood  into  the 
tissues  would  be  more  rapid  than  if  more  limited.  It  would 
require  considerable  force  to  produce  such  condition,  in  my 
judgment.  A  thickening  of  the  mitral  valve  of  the  heart  was 
discovered,  and  this  would  somewhat  impair  its  use.  We 
found  acute  dilation  of  the  right  heart.  There  was  a  leaky 
condition  of  the  right  heart;  between  the  right  auricle  and* 
ventricle  there  was  regurgitation  of  blood  from  ventricle  to 
auricle." 

The  physician  stated  further  that  many  die  because  of 
this  condition  and  often  quickly  and  that,  owing  to  this  con- 
dition, a  person  would  be  likely  to  die  more  quickly  from 
suffocation.    "Death  from  dilation  of  the  heart  leaves  discol- 
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oration  of  the  skin  that  you  see  in  any  condition  of  suffoca- 
tion from  non-aeration  of  the  blood.*' 

The  testimony  of  Dr.  Hennessy  was  substantially  the 
same,  he  adding  that  ''the  lungs  seemed  distended  with  air 
and  of  darker  color  than  ordinarily"  and  that  there  was  no 
external  evidence  of  death  from  dilation  of  the  heart.  **  When- 
ever there  is  cessation  of  circulation,  the  blood,  not  being 
oxygenized,  turns  purple,  manifests  itself  in  purple  or  bluish 
color  on  surface,  the  same  in  dilation  as  in  strangulation." 

From  this  evidence,  the  jury  might  have  inferred  that 
death  resulted  from  the  application  of  force,  as  by  a  blow  over 
the  lar3nix.  Was  such  a  blow  struck  by  the  accused?  A 
messenger  boy  had  left  his  bicycle  at  the  corner  of  a  restaurant 
in  Council  Bluffs.  Defendant  came  along  with  a  jug  and  took 
the  wheel  with  him  to  the  other  comer  or  beyond,  when  he 
was  seen  by  the  deceased,  John  Bunyan,  who  stopped  him, 
inquiring  what  he  was  going  to  do  with  the  wheel.  Defendant 
responded  that  he  was  taking  it  for  fun,  or  for  a  joke,  and 
was  going  to  put  it  around  the  comer  of  the  restaurant. 
About  this  time,  several  small  boys  came  up.  Runyan  asked 
one  of  them  if  it  was  his  wheel,  saying  that  he  had  stopped 
Sayles  from  taking  it,  when  the  latter  repeated,  in  substance, 
that  he  had  taken  the  wheel  only  as  a  joke.  At  Runyan 's 
direction,  some  of  the  boys  notilSed  the  owner,  and  he  came 
for  the  wheel.  After  some  further  talk,  Sayles  started  ^f or 
home,  saying  that  he  would  be  back  again,  and  returned,  after 
a  few  minutes,  with  Lyons.  Runyan  seems  to  have  repeated 
the  charge  several  times,  and  Sayles  as  often  denied  it.  Sayles 
then  started  away,  whereupon  Runyan  asked  him  if  he  was 
scared.  He  returned  again,  when  Runyan  asked  him  if  he 
knew  his  brother  Fred;  and,  as  Sayles  said  he  did,  sent  for 
him.  When  he  came,  Fred  said  he  did  not  know  Sayles.  The 
latter  remarked,  **You  can  get  acquainted  with  me,"  and, 
removing  his  coat,  struck  deceased.  A  cigar  fell  from  his 
mouth,  and,  as  he  stooped  to  get  it,  he  staggered  backward. 
Sayles  then  struck  at  Fred  Runyan,  who  dodged  the  blow, 
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and  then  knocked  him  down,  and,  after  being  on  him  a  short 
time,  offered  to  let  him  up  if  he  would  behave  himself. 
Defendant  responded,  *'If  you  let  me  up,  I  will  clean  the 
whole  Runyan  family",  and  denounced  him  with  epithets. 
One  witness  testified  that  defendant  struck  deceased  in  the 
chest;  five,  merely  that  he  struck  the  deceased,  but  did  not 
describe  where.  After  the  trouble,  deceased  went  to  bed  in 
the  bunk  house  for  train  crews  near  the  roundhouse  of  a  rail- 
way company,  by  which  he  was  employed.  He  was  next  seen 
fifteen  or  twenty  minutes  after  eleven  o  'clock  in  the  evening, 
coming  from  the  water  cooler  in  the  roundhouse,  ''choking  and 
pulling  at  his  throat",  and  he  could  not  talk,  and  died  in  a 
few  minutes. 

Prom  this  evidence,  the  jury  might  have  inferred  that 
the  only  violence  done  deceased  was  the  blow  of  defendant; 
that  this  was  on  the  neck  over  the  larynx ;  and  that,  by  said 
blow,  death  was  caused  or  hastened ;  and  therefore,  that  the 
defendant  was  responsible  for  the  death  of  the  deceased. 
True,  the  boy  Withrow  testified  that  defendant  struck 
deceased  in  the  chest.  A  witness  might  easily  be  mistaken  as 
to  the  place  of  contact,  especially  where  the  principals  are  in 
close  proximity.  Much  necessarily  depends  upon  relative  posi- 
tions and  the  matter  of  attention.  The  other  five  witnesses 
did  not  undertake  to  say  where  deceased  was  hit.  The  evi- 
dence fairly  excludes  the  inference  that  he  was  injured  sub- 
sequently. There  was  no  mark  on  his  person  other  than  over 
his  larynx,  and  there  some  violence,  as  a  blow,  had  been 
applied.  Prom  this  evidence,  the  jury  might  have  inferred 
that  defendant's  blow  was  on  the  neck,  instead  of  chest,  and 
caused  death. 

II.  It  will  be  recalled  that,  immediately  after  striking 

deceased,  defendant  struck  at  Fred  Runyan  and  was  by  the 

latter  knocked  down ;  and  when  defendant  was  on  the  ground, 

2.  Criminal  law:  »  policeman  came  up,  who  was  asked  on  the 

S«itoe?threa*ts:  witucss  Stand,  '*What  was  he  talking  about?" 

accused.  and  answered  that,  upon  his  arrival,  Fred 
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Bunyan  said  to  Sayles  that,  if  he  would  behave  himself,  he 
might  get  up,  to  which  Sayles  replied,  **If  you  let  me  up,  I 
will  clean  the  whole  Bunyan  family."  Defendant  moved  to 
strike  the  answer  as  irrelevant  and  concerning  a  transaction 
had  ''between  the  witness  and  the  defendant,  and  not  the 
decedent  in  the  case".  It  was  immediately  connected  with 
what  had  preceded  and  but  a  few  seconds  thereafter,  and 
clearly  was  a  part  of  the  res  gestae,  tending  to  show  the  feeling 
he  entertained  towards  deceased  in  what  he  had  done.  State 
V.  Gainor,  84  Iowa  209;  State  v.  Jones,  64  Iowa  349;  21 
Cyc,  937. 

III.  One  of  the  errors  assigned  relates  to  the  examination 
of  Dr.  Hennessy: 

"Q.  You  and  Dr.  Treynor  and  the  coroner  talked  there 
about  sending  that  brain  to  Omaha  for  f ur- 

3.  Appbal  and 

bbsor:  review:   ther  examination,  did  you?    A.  Yes.    Q.  Did 

exclusion  of  >  ^  -v 

sity  Vo'skow^**"  you  not  advise  and  Dr.  Treynor  advise  that 
prejudice.  that  be  Sent?    A.    We  thought  it  would  be  a 

good  thing  for  them  to  get  some  fellow  to  examine  that  brain. 
Q.  Advised  that  it  be  sent  ?  A.  Yes.  Q.  What  was  your  reason 
for  having  it  examined  further?  (An  objection  as  incompe- 
tent, immaterial,  and  irrelevant  was  sustained.)  Q.  Did  you 
and  Dr.  Treynor  have  any  given  purpose  in  your  suggesting 
that  this  brain  be  sent  to  Omaha,  did  you  have  any  given  pur- 
pose in  doing  that?     (A  like  objection  was  sustained.) 

**The  Court:    I  don't  just  see  the  force  of  that  question. 

**Mr.  Chambers:  I  know,  if  your  Honor  please,  I  want 
to  get  further  if  I  can,  I  think  I  am  entitled  to  it,  and  I  want 
to  make  the  record. 

**Q.  Did  you  have  any  express  purpose  there,  you  and 
Dr.  Treynor,  in  suggesting  that  this  brain  be  sent  to  Omaha?" 

The  same  objection,  with  the  addition  that  a  conclusion 
merely  was  called  for,  was  sustained.  Both  physicians  had 
testified  that  the  brain  appeared  to  be  normal,  and  the  inquiry 
might  well  have  been  allowed,  in  testing  the  credibility  of 
such  testimony.    But  though  advised  that  the  court  did  not 
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catch  the  trend  of  the  inquiry,  counsel  for  defendant  gave 
no  indication  of  what  he  sought  and  has  not  in  his  brief 
claimed  the  object  of  the  inquiry  as  above  suggested.  More- 
over, the  record  contains  not  the  slightest  intimation  of  the 
answer  which  might  have  been  anticipated,  and  it  is  well 
settled  that,  in  these  circumstances,  error  cannot  be  predicated 
on  the  ruling  by  which  some  kind  of  an  answer  merely  was 
excluded.  American  Express  Co.  v.  Des  Moines  National 
Bank, — Iowa — (pending  on  rehearing). 

IV.  After  explaining  that  regurgitation  from  the  stomach 
might  throw  food  and  other  matter  therefrom  to  the  mouth, 
and  that,  should  the  epiglottis  (covering  the  larynx)  fail  to 

'  perform  its  function  and  the  food  or  foreign 
4.  Criminal  law:  ^  -,,,,.  ^       ,  , 

evidence:  hypo-  matter  fall  back  into  the  larynx,  strangula- 

thetlcal  Ques-  "^       '  *=* 

facts  "^SMfif  to    *^^^  might  be  caused  thereby,  Dr.  Bellinger 
evidence.  wasasked: 

**Q.  Now  supposing  a  person  has  a  leaky  heart,  where 
there  is  a  thickening  of  the  walls  of  the  left  ventricle,  and  some 
dilation  of  the  heart,  where  the  mitral  valve  is  thick  and 
defective,  and  suppose  severe  strangulation  and  choking  from 
some  foreign  matter  in  the  windpipe,  such  as  might  occur  from 
food  or  acid  from  the  stomach,  what  is  the  fact  as  to  whether 
death  might  result  to  the  person,  arising  from  the  defective 
condition  of  the  heart,  taken  in  connection  with  the  strangu- 
lation?'' 

This  was  objected  to  because  of  containing  matter  not 
shown  in  the  testimony, — i.  e.,  that  the  choking  or  strangula- 
tion was  from  some  foreign  matter  in  the  windpipe, — and  the 
objection  sustained.  The  facts  recited  in  a  hypothetical  ques- 
tion must  be  such  as  the  evidence  tends  to  establish.  Pierson 
V.  Chicago,  O.  W.  B.  Co.,  116  Iowa  601.  Those  not  having 
a  basis  of  support  in  the  testimony  should  be  excluded;  for, 
if  retained,  the  answer  would  not  be  of  any  assistance  in 
ascertaining  the  truth.  From  a  recital  of  facts  having  such 
basis,  an  expert  may  state  in  what  different  ways,  if  there  is 
more  than  one,  the  result  might  have  happened.    For  instance, 
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appellant  might  have  inquired  whether  death  might  not,  under 
the  facts  disclosed,  have  been  caused  by  some  foreign  matter 
in  the  larynx,  but  he  could  not  assume  that  it  was  there,  in 
the  absence  of  any  evidence  so  showing.  The  ruling  by  which 
objection  was  sustained  to  the  hypothetical  question,  as  con- 
taining facts  tending  to  support  which  there  was  no  evidence, 
is  approved. 

V.   Defendant  excepted  to  the  paragraphs  of  the  charge 

submitting  whether  he  was  guilty  of  murder  in  the  first 

degree,  for  that,  as  is  contended,  the  evidence  was  insufficient 

to  warrant  such  submission.    That  he  struck 

5.  Homicide: 

slon* of* offenses-  ^^^cased  is  Undisputed.  The  repeated  accusa- 
murd^^Tnsuf-  *^^^®  ^^®  shown  to  havc  angered  him,  and 
denee^^o^siS?"  the  refusal  to  accept  his  explanation  may  have 
aroused  his  resentment.  He  accused  the 
deceased  of  ** walking  up  the  street"  with  his  wife,  and  threat- 
ened to  **hit  him  so  hard  that  scavengers  would  have  to  come 
down  the  next  morning  to  get  him",  or  this  in  substance. 
Instead  of  remaining  away  from  trouble  upon  going  to  his 
home,  he  returned  to  the  controversy;  and,  when  deceased's 
brother  denied  knowing  him,  remarked,  '*You  can  get 
acquainted  with  me",  and,  laying  off  his  coat,  struck  the 
deceased  hard  enough  to  cause  him  to  stagger  back,  upon 
picking  up  his  cigar.  Even  upon  being  knocked  down  and 
lying  on  the  ground,  he  said  to  the  brother  of  deceased,  **If 
you  let  me  up,  I  will  clean  the  whole  Runyan  family."  Prom 
what  he  said,  previous  malice  might  have  been  inferred.  His 
threat  to  take  life  preceded  the  killing  long  enough  to  permit 
of  premeditation  and  deliberation.  Though  death  is  infre- 
quently caused  by  a  blow  from  the  fist,  it  does  happen  some- 
times, and  from  the  fact  that  accused,  prior  to  the  killing, 
threatened  death,  in  coarse  language,  returned  to  the  quarrel 
after  having  departed,  and  death  resulted  from  a  stroke  by 
him  on  the  body,  likely  to  cause  serious  injury,  there  was  some 
room  for  the  inference  that  the  taking  of  life  was  with  malice 
aforethought,  deliberate,  premeditated  and  with  the  intent 
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to  kill.  The  evidence,  inasmuch  as  no  weapon  other  than 
the  fist  was  used,  is  not  very  persuasive,  and  might  not  have 
been  thought  sufficient  to  have  sustained  a  conviction  of  such 
crime,  had  the  jury  so  found.  But  there  was  some  evidence 
bearing  thereon,  and  the  trial  court  was  not  bound,  at  the 
peril  of  injecting  error  into  the  record,  to  draw  nice  distinc- 
tions as  to  the  tendency  of  and  accurately  weigh  the  testi- 
mony as  adduced  and  definitely  ascertain  in  advance  its 
sufficiency  finally  to  sustain  the  charge  of  first  degree  murder. 
In  other  words,  the  particular  offense  of  an  accused  in  the 
commission  of  homicide  depends  so  largely  upon  the  intention 
and  motive  actuating  him,  both  inferable  only  from  his  con- 
duct and  words,  that  often  a  careful  analysis  of  all  the  evi- 
dence is  necessary,  in  order  to  determine  the  particular  offense 
or  degree  of  offense  of  which  there  is  sufficient  evidence  of 
guilt;  and  it  would  be  casting  too  great  a  burden  upon  the 
trial  court  to  exact  in  advance  and  in  the  hurry  of  the  trial 
such  analysis  and  definite  determination,  where  there  is  some 
evidence,  even  though  it  may  subsequently  be  found  not 
enough  to  sustain  conviction  of  one  or  more  of  the  offenses 
or  degrees  of  offense  submitted.  To  allow  the  jury  to  weigh 
the  evidence  in  these  circumstances  and  discriminate  between 
the  offenses  or  degrees  of  offense,  instead  of  the  court's  first 
doing  so,  is  not  prejudicial  to  the  defendant ;  for  this  merely 
permits  them  to  take  into  account  the  tendency  of  the  evi- 
dence beyond  the  offense  of  which  they  finally  convict.  The 
rule  may  be  thus  stated:  If  there  is  some  evidence  having 
that  tendency,  so  that  it  cannot  be  said  that  the  record  con- 
tains no  evidence  having  a  tendency  to  prove  the  higher 
offense,  and  there  has  been  a  conviction  of  a  lower  degree,  or 
of  one  of  the  included  crimes,  then  the  submission  of  the  issue 
as  to  the  guilt  of  the  higher  offense,  as  murder  in  the  first 
degree,  ought  not  to  be  denounced  as  error,  even  though,  had 
there  been  a  verdict  of  guilty  thereof,  it  would  not  have  been 
allowed  to  stand.  SiaU  v.  Baker,  143  Iowa  224.  The  case 
differs  from  those  declaring  erroneous  the  submission  of  an 
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issue  not  included  in  the  indictment,  as  State  v.  Andrews,  84 
Iowa  88,  and  the  like ;  for  here  the  issue  presented  is  raised 
with  some  evidence  to  sustain^  the  charge ;  whereas,  in  that 
class  of  cases,  attention  of  the  jury  is  diverted  to  an  issue  not 
involved  in  the  record,  and  having  more  or  less  influence  on 
those  directly  involved.  There  was  no  prejudicial  error  in 
submitting  the  issue  as  to  guilt  of  murder  in  the  first  degree, 
though  we  should  have  been  quite  as  well,  if  not  better,  satis- 
fied had  this  not  been  done. 

VI.  The  defendant  was  found  guilty  of  murder  in  the 
second   degree    and    sentenced   to   the   penitentiary   at   Ft. 
Madison  '*at  hard  labor  for  an  indeterminate  period,  as  pro- 
vided by  law  for  the  crime  of  murder  in  the 
6.  Homicide:  "^  ,.      -r^  , 

muSer^'inde-    ^ccond  degree.       But  there  is  no  provision 

t€™e?^orr^""  ^°  ^^®  indeterminate  sentence  law  for  the 
uononappei  punishment  of  the  crime  of  murder;  for 
murder  is  expressly  excepted  from  the  operation  thereof.  Sec- 
tion 5718-al3,  Code  Sup.,  1913.  The  penalty  prescribed  for 
murder  in  the  second  degree  is  ''imprisonment  in  the  peni- 
tentiary for  life,  or  for  a  term  not  less  than  ten  years'';  and 
the  sentence  should  have  been  for  a  definite  period.  It  was 
merely  to  the  penitentiary,  without  the  term's  being  defined. 

Under  the  statute,  this  might  not  have  been  for  less  than 
ten  years,  and  the  circumstances  of  the  homicide  are  such 
that  he  should  not  have  been  sentenced  for  a  longer  period. 
We  fix  that  period  of  imprisonment  in  pursuance  of.  Section 
5462  of  the  Code,  authorizing  this  court  to  render  the  judg- 
ment the  district  court  should  have  rfendered.  With  this 
modification,  defining  the  term  of  imprisonment  as  ten  years, 
the  judgment  is — Affirmed. 

Deemer,  Gaynor  and  Salinger,  JJ.,  concur. 
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Cable  Company,  Appellee,  v.  Charles  H.  Miller,  Appellant. 

APPEAL  AND  EBBOB:  Proceeding  on  Bemand — ^Beidevin — ^Valne  of 
Property— Procedure.  Where  plaintiff,  by  writ  of  replevin,  se- 
cured possession  of  and  judgment  for  certain  property  and,  on 
appeal,  the  judgment  was  reversed,  the  holding  being  that  defend- 
ant was  the  owner  and  entitled  to  the  possession  of  the  property, 
and  the  cause  was  remanded  for  judgment  accordingly,  whereupon 
the  defendant  elected  to  take  a  money  judgment,  held  quite  imma- 
terial whether  the  court  sustained  defendant's  motion  for  money 
judgment,  on  the  receipt  of  evidence  of  value,  or  overruled  such 
motion  and  set  the  cause  for  retrial  on  the  question  of  value  only. 

Appeal  from  Cedar  Rapids  Superior  Court. — C.  B.  Bobbins, 

Judge. 

Wednesday,  January  12,  1916. 

The  defendant  purchased  a  piano  from  one  Schluss- 
man.  Later,  plaintiff,  claiming  to  be  the  owner  of  the 
piono,  brought  an  action  against  defendant  for  the  recovery 
of  its  possession,  and,  upon  trial  to  the  court  without  a  jury, 
there  was  a  judgment  in  plaintiff's  favor.  The  instrument, 
which  had  been  taken  under  the  writ  and  turned  over  to 
plaintiff,  was  left  in  its  possession,  and  there  was  no  judgment 
or  assessment  fixing  its  value.  Defendant  appealed  to  this 
court,  where  it  was  adjudged  that  the  evidence  was  without 
material  conflict,  and  showed  the  defendant  to  be  the  owner 
of  the  piano  and  entitled  to  its  possession.  See  Cable  Co,  v. 
Miller,  162  Iowa  351.  The  opinion  there  filed  closes  with  the 
following  words:  *'The  record  in  this  court  does  not  show 
whether  defendant  gave  a  delivery  bond  or  who  now  has  the 
piano.  The  judgment  is  reversed  and  remanded  for  judg- 
ment in  harmony  with  this  opinion.'' 

The  cause  having  been  remanded  to  the  trial  court, 
defendant  appeared  therein,  and  declared  his  election  under 
the  statute  to  take  a  judgment  against  the  plaintiff  for  the 
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value  of  the  piano,  and  not  for  a  return  of  the  property  in 
kind,  and  asked  for  the  entry  of  judgment  in  his  favor  for 
$750.  To  this  demand  the  plaintiff  objected,  alleging  that  the 
question  of  the  value  of  the  piano  was  not  in  issue  upon  the 
former  trial  and  was  not  passed  upon  on  the  former  appeal, 
and  that  there  was  as  yet  nothing  before  the  court  upon  which 
to  find  such  value,  and  plaintiff  further  moved  that  the  cause 
**be  set  down  for  trial  on  the  issues".  No  evidence  was 
offered  by  either  party,  except  a  reference  to  the  abstract  or 
transcript  of  evidence  heard  on  the  original  trial.  The  court 
thereupon  entered  an  order  as  follows:  ** Defendant's  motion 
for  money  judgment  overruled.  Plaintiff's  motion  for  new 
trial  sustained  only  as  to  a  hearing  to  determine  the  value 
of  the  piano  in  controversy,  and  overruled  as  to  trial  of  other 
issues.*'  The  defendant  now  appeals  from  so  much  of  the 
ruling  as  denies  his  motion  for  judgment  and  permits  further 
hearing  or  trial  on  the  question  of  the  value  of  the  piano.  The 
plaintiff  also  appeals. — Affirmed, 

Dawley,  Jordan  &  Dawley,  for  appellant. 

M,  D.  Porter,  for  appellee. 

Weaver,  J. — The  former  appeal  settled  conclusively  the 

defendant's  title  to  the  property  and  right  of  possession. 

That  being  determined,  the  kind  of  judgment  to  be  entered 

depended,  in  the  first  place,  upon  whether 

AFPKAX*    and  Mr  J  MT  7  IT 

error:  proceed- possession   had   been    obtained   by    plaintiff 

\ng  on  remand :   *^  */      x- 

of^rqperty^!"^  Under  the  writ,  and,  in  the  next  place,  upon 
procedure.  whether  defendant  should  elect  to  take  judg- 

ment for  possession  of  the  property  in  kind  or  for  a  money 
recovery  for  its  value.  The  record  then  before  us  not 
disclosing  all  the  conditions,  the  case  was  remanded,  with 
instructions  to  the  trial  court  to  enter  the  proper  judg- 
ment. This  was  the  trial  court's  sufficient  authority  to 
entertain  defendant's  motion  for  money  judgment;  and,  if 
the  record  already  made  was  not,  in  its  opinion,  sufficient  to 
Vol.  173  U.— 25 
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enable  it  to  pass  upon  and  determine  the  question  of  fact, 
we  can  discover  no  reason  for  denying  it  the  power  to  call 
for  the  production  of  evidence  thereon.  It  would  have  been, 
perhaps,  more  regular  if,  instead  of  overruling  the  motion  for 
money  judgment,  the  court  had  either  withheld  its  ruling  or 
sustained  the  motion,  subject  to  the  determination  of  the 
amount  upon  consideration  of  the  evidence  to  be  offered  upon 
the  question  of  value.  Defendant  having  elected  to  take  a 
money  judgment,  his  right  to  such  judgment  is  absolute,  the 
only  question  remaining  open  to  the  court  being  the  proper 
amount  at  which  such  value  is  to  be  assessed.  But  the  course 
taken  by  the  trial  court  is  calculated  to  effect  the  same  result, 
and  there  was  no  error  therein  requiring  an  appeal  to  this 
court  to  cure.  The  proceeding  calls  for  no  new  trial  in  the 
ordinary  sense  of  the  term,  nor  further  pleading  or  framing 
of  issues.  The  defendant  is  entitled  to  recover  the  full  fair 
value  of  his  property.  He  cannot  rightly  demand  more ;  and, 
on  the  other  hand,  the  plaintiff  cannot  rightly  ask  or  expect 
him  to  take  less. 

Some  argument  is  offered  upon  the  proper  measure  of 
the  value  of  the  piano,  but  that  is  governed  by  simple  ele- 
mentary rules,  upon  which  neither  trial  court  nor  counsel  is 
likely  to  go  astray,  and  we  will  not  prolong  this  opinion  for 
their  discussion. 

The  rulings  below  will  be  afSrmed  on  both  appeals.  The 
.plaintiff  will  pay  the  cost  of  its  own  abstract.  Other  costs 
will  be  taxed  to  the  defendant. — Affirmed, 

Evans,  C.  J.,  Deemer  and  Peeston,  JJ.,  concur. 


Cedab  Rapids  &  Maeion  City  Railway  Company,  Appellee, 
V.  City  op  Cedar  Rapids,  Appellant. 

STATUTES:     Constroctlon— "Flooring"    on  Bridgea—^treet  BtSl- 

1    ways  to  Construct— Intention  of  Legislature.     Statute  language 

should  be  given  that  meaning  and  effect  which  best  accords  with 
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approved  usage,  judged  in  the  light  of  the  particular  connection  in 
which  it  is  used.  Held,  the  provision  of  Sec.  105d-a44,  Code  Sup., 
W13,  providing  that  street  railway  companies  "shall  construct, 
reconstruct  and  repair  the  paving  or  flooring"  on  bridges  used 
by  them,  refers  to  and  includes  not  only  the  planked  surface,  but 
the  stringers,  joists  and  supporting  timbers  laid  upon  the  steel 
structure  and  furnishing  the  support  on  which  the  planking  is 
laid. 

BBXDGES:  Begulation  of  Use—Street  BaUways— Duty  to  Ckmstruct, 
2  Etc. — ^Nature  of  Duty.  A  statutory  requirement  that  street  rail- 
ways shall  "construct,  reconstruct  and  repair",  within  certain 
specified  limits,  the  paving  or  flooring  on  public  bridges  occupied 
by  them,  is  not  an  exercise  of  the  "taxing"  power,  but  is  a  pre- 
scribing of  a  condition  on  which  such  companies  are  permitted  to 
occupy  and  make  use  of  the  public  streets  and  bridges. 

Appeal  from  Linn  District  Court. — JP.  0.  Eluson,  Judge. 

Wednesday,  January  12,  1916. 

The  opinion  states  the  material  facts. — Reversed. 

F.  F.  Dawley,  City  Solicitor,  C.  F.  Ltiberger,  Assistant 
City  Solicitor,  for  appellant. 

Don  Barnes  and  Frank  H.  Randall,  for  appellee. 

Weaver,    J. — The    plaintiff    street    railway    company 

appealed  to  the  district  court  from  a  special  assessment  levied 

by  the  city  council  of  Cedar  Rapids  for  the  company's  alleged 

proportion  of  the  cost  of  reconstructing  and 
1.  Statutes:  con-  .   .  ,        ^  « 

"floorin" ''  on      repairing  .the  floor  of  a  bridge  across  the 

JaifwIyL'to^*    Cedar  River,  at  First  Avenue  in  that  city. 

tSvtion  oVtegis-  The  district  court  sustained  the  company's 

^  ^^^  contention  and  reduced  the  assessment  from 

$4,667.05  to  $2,123.60;  and  from  this  finding,  the  city  brings 

the  case  by  appeal  to  this  court.    There  is  no  dispute  as  to 

the  facts,  the  sole  question  in  issue  being  the  construction  of 

the  statute  under  which  the  assessment  was  made. 

So  far  as  it  relates  to  this  controversy,  the  language  of 
that  statute  is  as  follows : 

''That  in  every  such  city  the  owner  of  any  street  railway 
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occupjring  or  using  any  bridge  shall  construct,  reconstruct 
and  repair  the  paving  or  flooring  on  said  bridge  three  and  one- 
half  feet  each  way  from  the  center  line  of  the  space  between 
the  rails  of  its  tracks,  the  same  to  be  ordered,  done,  assessed 
and  paid  for  in  the  manner  provided  for  paving  in  sections 
eight  hundred  thirty-four  and  eight  hundred  thirty-five  of  the 
^de."    Sec.  1056.a44,  Code  Sup.,  1913. 

The  railway  company  has  a  double  track  laid  upon  the 
bridge  in  question.  By  proceedings  the  regularity  of  which 
is  not  questioned,  the  city  ordered  the  reconstruction  and 
repair  of  the  floor  of  the  First  Avenue  bridge.  When  the 
work  was  completed,  the  total  cost  thereof  was  found  to  be 
$6,748.05,  of  which  sum  the  council,  as  we  have  already  noted, 
levied  $4,667.05  upon  the  railway.  The  company  objected  to 
the  assessment  as  excessive.  Whether  the  objection  is  well 
taken  is  made  to  turn  upon  the  inquiry  as  to  just  what  is  con- 
templated by  the  statutory  provision  that  the  railway  company 
shall  **  construct,  reconstruct  and  repair  the  paving  and  floor- 
ing on  said  bridge  three  and  one-half  feet  each  way  from  the 
center  line  of  the  space  between  the  rails  of  its  tracks".  In 
other  words,  is  this  duty  or  requirement  limited  to  the  planked 
surface  on  which  the  tracks  are  laid  over  the  bridge,  or  does 
it  include  the  stringers,  joists  and  supporting  timbers  laid 
upon  the  steel  structure  and  providing  the  support  on  which 
the  planking  is  laid  ?  The  railway  company  takes  the  aflSrma- 
tive  of  the  first  question,  and  the  trial  court  adopted  its  view 
in  this  respect. 

The  main  structure  of  the  First  Avenue  bridge  is  of  iron 
or  steel ;  while  the  planking  and  its  supports  laid  over  or  upon 
the  steel  structure  are  of  wood.  That  the  old  planking  and 
timbering  had  become  more  or  less  decayed  and  weakened  and 
that  its  reconstruction  was  a  reasonable  and  proper  under- 
taking is  not  denied.  The  wooden  structure  and  planking,  or 
(to  use  the  phrase  employed  by  the  city's  engineers)  "the 
floor  system*'  laid  upon  the  steel  structure,  has  no  structural 
connection  with  it,  except  as  the  steel  frame  furnishes  the 
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permanent  support  for  the  roadway  or  passage  thus  provided 
for  public  use. 

The  industry  of  counsel  on  either  side  has  failed  to  dis- 
cover any  precedent  where  the  statutory  language  here 
employed  has  received  judicial  construction,  and  it  becomes 
necessary  for  us  to  give  to  it  the  meaning  and  effect  which 
shall  best  accord  with  approved  usage  and  with  the  apparent 
legislative  purpose,  as  we  may  gather  the  same  from  the  gen- 
eral features  of  the  statute  itself.  Availing  ourselves  of  the 
labors  of  counsel  in  collating  definitions  from  lexicons  and 
technical  works  by  writers  of  distinction,  we  find  the  follow- 
ing cited  on  behalf  of  appellant : 

A  high  English  authority,  Gwilt's  Encyclopedia  of 
Architecture,  page  1198,  says: 

**  FLOOR.  The  pavement  or  boarded  lower  horizontal  sur- 
face of  an  apartment.  It  is  constructed  of  earth,  brick,  stone, 
wood,  or  other  materials.  Carpenters  include  in  the  term  the 
framed  timber  work  on  which  the  boarding  is  laid,  as  well  as 
the  boards  themselves.  In  carpentry,  it  denotes  the  timbers 
which  support  the  boarding,  called  also  naked  flooring  (see 
p.  597.)  and  carcass  flooring/'  On  page  597  he  says,  under 
the  title  of 

'*  FLOORS.  The  assemblage  of  timbers  in  a  building,  used 
for  supporting  the  flooring  boards  and  ceiling  of  a  room,  is, 
in  carpentry,  called  n4iked  floorfng,  whereof  there  are  three 
different  sorts,  viz.  single  flooring,  double  flooring  and  double- 
framed  flooring,"  ^ 

In  the  Standard  Dictionary  the  word  **  flooring"  is  defined 
as: 

**(1)  Material  from  which  to  make  a  floor;  (2)  Floors 
collectively ;  a  floor. ' '  And  in  a  sub-title  under  the  same  word 
the  following  is  given, 

** Naked  flooring,  (Arch.)  the  unboarded  joists  of  a  floor." 

An  American  authority  is  the  Dictionary  of  Architecture 
&  Building,  by  Russell  Sturgis  (1902).  Under  the  title 
** Floor,"  in  Definition  A,  he  refers  to  it  as 
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**  Generally  the  upper  surface  of  a  constructioriy  rather 
than  a  surface  laid  solid  upon  earth  or  filling  between  solid 
walls."    He  then  gives  the  following  additional  definition. 

''B,  The  entire  horizontal  structure  for  the  support  of  a 
floor  in  sense  A,  together  with  such  a  floor  itself.  In  this  sense 
the  whole  system  of  timbers  or  iron  beams,  including  girders, 
summers,  binding  beams,  trimmers,  headers  and  ordinary 
jouis  or  floor  beams  are  included  as  well  as  the  upper  surface, 
the  arrangements  for  deafening,  and  perhaps  the  deafening 
itself,  and  even  the  finish  beneath;  (for  which  see  Ceiling). 
In  the  following  sub-titles  the  reference  is  to  sense  B,  unless 
otherwise  specifically  stated : 

**  Naked  Flooring.  A.  The  framing  which  forms  the  con- 
structional part  of  the  floor  without  the  flooring  and  ceiling. 
B.  One  in  which  the  floor  joists  extend  from  wall  to  wall." 

Also  the  following: 

**  Flooring.  Same  as  floor  in  sense  A,  or  the  material  pre- 
pared for  such  a  floor.  In  the  United  States  this  is  the  general 
term  for  the  material  used  for  finishing  a  fioor;  that  is,  for 
providing  the  smooth  and  level  surface  upon  which  we  walk ;  it 
corresponds  with  roofing,  siding,  sheathing,  and  with  ceiling 
in  its  more  restricted  sense  A." 

The  New  International  Encyclopedia  (2nd  Ed.  1915) 
Vol.  VIIl,  page  698,  under  the  title  ''Floor"  says, 

**The  term  is  moreove»  employed  in  buildings,  by  the 
usage  of  both  countries,  to  designate  not  merely  the  surface  or 
floor  proper  but  also  the  entire  construction  which  provides 
and  supports  it.  The  flooring  is  the  material  which  forms  this 
surface." 

The  Century  Dictionary,  Vol.  IV,  p.  2278  (Rev.  Ed. 
1911),  under  the  word  ''flooring"  has  the  following  sub-title, 

"Naked  Flooring.  In  carpentry  the  timber  or  frame- 
work on  which  the  floor-boarding  is  laid." 

The  Encyc.  Brittanica,  Vol.  V,  p.  389  (11th  Ed.),  under 
the  title  "Carpentry"  says: 

"Single  flooring  (fig.  23)   consists  of  one  row  of  wood 
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joists  resting  on  the  wall  or  partition  at  each  end  without  any 
intermediate  support,  and  receiving  the  floor  boards  on  the 
upper  surface  and  the  ceiling  on  the  under  side." 

Then  follows  further  description  of  single  flooring  and 
then  the  following: 

**  Double  Flooring  (fig.  25)  consists  of  single  fir  joists 
.  .  .  called  binding,  bridging  and  ceiling  joists,  but  these 
are  very  little  used  now  and  the  single  fir  joists  and  steel 
girders  have  taken  their  place." 

In  the  Architects'  &  Builders'  Pocket-Book  by  Prank  E. 
Kidder,  an  American  consulting  architect  and  structural 
engineer,  it  is  said  (page  652), 

**  Wooden  floors  usually  consist  of  beams,  commonly  called 
'joists'  or  *  floor  joists',  one  or  two  thicknesses  of  flooring 
boards,  and,  in  a  finished  building,  of  a  ceiling  underneath  the 
beams." 

On  the  part  of  appellee,  it  is  argued  that  the  word 
** flooring"  employed  in  the  statute  is  a  less  comprehensive 
term  than  ** floor",  and  that  such  distinction  is  recognized 
by  the  authorities  relied  upon  by  appellant.  Counsel  also 
note  the  following  additional  definition  from  the  New  Interna- 
tional Encyclopedia,  as  follows : 

*' Floor:  In  architecture,  the  horizontal  surface  which 
forms  the  bottom  plane  of  any  inclosed  building  or  part  of  a 
building,  or  the  top  surface  of  a  bridge^  terrace  or  platform." 

Also,  the  following  from  Murray  &  Bradley's  New  Eng* 
lish  Dictionary: 

** Floor:  1st.  The  layer  of  boards,  brick,  stone,  etc.,  in 
an  apartment  on  which  people  tread. 

'*2d.  The  framework  or  structure  of  joists  supporting 
the  flooring  of  a  room. ' ' 

Turning  to  the  more  familiar  authorities,  we  find  the 
same  variety  and  range  of  definition.  For  example,  in  Web- 
ster's New  International  Dictionary,  it  is  given: 

** Floor:  (1)  The  bottom  or  lower  part  of  any  room; 
the  part  upon  which  we  stand ;     .     .     . 
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**(3)  The  structure  formed  of  beams,  girders,  etc.,  with 
proper  covering,  which  divides  a  building  horizontally  into 
stories ; 

**(4)  The  surface,  .or  the  platform,  of  a  structure  on 
which  to  walk  or  travel;  as,  the  floor  of  a  bridge." 

.The  same  work  defines  *' flooring*'  as  **(a)  a  platform, 
floor  or  pavement;  (b)  material  for  a  floor  or  floors," 

These  are  sufiicient  to  demonstrate  that  these  words,  as 
is  the  case  with  practically  every  other  descriptive  word  or 
term  in  our  language,  are  variable  in  meaning,  and  have 
more  or  less  comprehensive  significance,  according  to  the 
particular  connection  in  which  they  are  used.  Take,  for 
example,  the  word  *'roof  *'.  If  we  speak  of  a  roof  as  a  place, 
we  ordinarily  mean  the  upper  or  exposed  surface  of  the 
cover  or  top  of  a  building  or  other  enclosed  structure.  If, 
however,  one  speaks  of  the  construction  of  a  roof,  the  idea 
suggested  is  not  limited  to  the  mere  surface  of  the  cover,  but 
includes  as  well  the  materials  and  construction  required  to 
carry  and  maintain  it  in  its  proper  place  upon  the  walls.  The 
word  ** window"  may  mean  a  mere  opening  through  the  wall 
or  side  of  a  building  for  the  admission  of  light  and  air;  or 
the  sash  with  its  fittings,  intended  to  be  placed  in  such  open- 
ing ;  or  it  may  mean  such  opening  in  its  completed  form,  with 
sash,  casement  or  shutters  fitted  in  place. 

It  is  evident  from  the  authorities  cited,  and  a  matter  of 
common  knowledge  and  usage  as  well,  that  ** floor"  may  mean 
the  mere  bottom  plane  of  an  enclosure  or  artificial  structure, — 
the  surface  on  which  we  walk,  ride  or  travel ;  or  it  may  mean 
such  surface  or  plane,  together  with  the  timbers,  framework 
and  materials  which  enter  into  and  form  part  of  its  construc- 
tion. So  of  the  word  ** flooring".  If  used  without  reference 
to  a  structure  in  its  completed  form,  it  would  ordinarily  con- 
vey the  idea  of  materials  suitable  for  use  in  constructing  a 
floor,  or,  in  a  narrower  sense,  the  boards  or  planks  for  cover- 
ing the  framework  of  a  floor.  When  used  with  reference  to 
a  completed  structure,  it  may  mean  either  the  materials  of 
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which  the  floor  is  composed,  or  the  completed  floor  structure. 
When  not  attempting  to  speak  with  technical  exactness,  the 
words  ''floor"  and  ** flooring"  may  be,  and  we  think  are  often, 
used  as  synonymous  or  interchangeable  terms.  Take,  for 
example,  the  manner  and  connection  in  which  the  word  is 
employed  in  this  statute,  **  shall  construct,  reconstruct  and 
repair  the  paving  or  flooring  on  said  bridge".  Paving  and 
flooring  are  here  coupled  and  used  in  the  same  relation  to 
the  subject  matter  of  the  act.  If,  instead  of  using  the  par- 
ticipial form  of  these  nouns,  the  legislature  had  said,  **  shall 
construct,  reconstruct  and  repair  the  pavement  or  floor  on 
said  bridge",  would  it  change  or  modify  in  the  least  the  mean- 
ing intended  to  be  conveyed?  We  think  not.  If  the  bridge 
were  to  be  provided  with  a  paved  floor,  instead  of  a  floor  of 
timber  and  plank,  counsel  would  hardly  argue  that  the  duty 
or  obligation  to  construct  and  reconstruct  did  not  include  the 
requirement  to  furnish  or  pay  for  the  materials, — sand, 
cement,  stone,  asphalt  or  other  essential  parts, — and  the  labor 
necessary  in  combining  and  constructing  the  same  into  a 
finished  roadway.  If  such  was  the  intention  of  the  legislature, 
when  speaking  of  the  construction  and  reconstruction  of  the 
paved  floor  of  a  bridge,  and  if,  in  such  case,  the  obligation 
placed  upon  the  railway  company  is  to  bear  the  entire  ex- 
pense of  the  paving  within  the  prescribed  limits,  it  would 
seem  quite  unreasonable  to  say  that  the  obligation  to  construct 
and  reconstruct  a  floor  comprised  of  timber  and  planking, 
though  provided  for  in  the  same  section  and  coupled  in  the 
same  sentence,  is  limited  to^its  share  of  the  expense  of  laying 
the  planked  surface  alone.  The  words  ** construct"  and  ** re- 
construct", which  are  used  in  stating  or  defining  the  com- 
pany's obligation,  are  of  quite  broad  and  comprehensive 
significance,  and  should  have  due  consideration  in  giving  effect 
to  the  provision  as  a  whole.  If  the  city  lets  a  contract  to  one 
person  to  erect  an  iron  bridge  such  as  we  are  here  dealing 
with,  and  to  another  person  the  contract  for  constructing 
the  wooden  floor  over  such  bridge,  could  there  be  any  doubt 
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that  the  undertaking  of  the  latter  included  the  entire  wooden 
structure  by  which  public  travel  along  the  street  is  afforded 
passage  over  the  stream?  If  so,  then  by  what  logical  or  legal 
ground  shall  we  say  that  the  appellee's  duty  to  share  the 
expense  of  its  re-construction  stops  short  with  the  expense  of 
resurfacing  the  timber  or  frame  which  constituted  part  of  the 
original  construction  ?  Indeed,  we  see  no  fair  way  of  escape 
from  the  conclusion  that  the  legislative  intent,  as  expressed 
in  this  statute,  is  to  place  upon  the  railway  company  the 
obligation,  within  the  measured  limits  there  prescribed,  to  pay 
the  entire  cost  of  constructing,  reconstructing  and  repairing 
the  floor  of  the  bridge,  whether  it  be  a  floor  of  pavement  or 
wooden  or  other  materials,  and  that  in  neither  case  can  the 
court,  by  any  process  of  interpretation,  properly  limit  that 
liability  to  the  mere  expense  of  providing  or  maintaining  a 
surface  or  cover  for  supporting  timbers  or  framework  to  be 
provided  by  the  city. 

Counsel  for  appellee  invoke  the  benefit  of  the  rule  that 

the  exercise  of  the  power  of  taxation  by  a  city  must  be  limited 

to  the  plain  scope  and  purpose  of  its  statutory  authority,  and 

that,  wherever  doubt  or  ambiguity  exists,  it 

2.  bridqbs:  regru-   should  be  rcsolvcd  in  favor  of  the  property 

lauon  of  use:  f     f       j 

duty  tJ'Son^*^**  owner  and  against  the  municipality.  The  fact 
nature  of^Auty.  Situation  hardly  brings  it  within  the  limits 
of  that  rule.  The  duty  to  pay  this  expense 
is  not  imposed  by  the  city.  It  is  created  by  the  statute,  not 
as  an  exercise  of  the  state's  taxing  power,  but  as  prescribing 
one  of  the  conditions  on  which  such  companies  are  permitted 
to  occupy  and  make  use  of  the  public  streets  and  bridges  for 
carrying  on  their  traffic.  True,  this  obligation  does  not  become 
effective  until  the  city,  by  its  constituted  authorities,  has 
provided  for  a  work  of  construction,  reconstruction  or  repair, 
to  which  the  company  is  called  upon  to  contribute;  but  the 
duty  to  make  such  contribution  and  the  proportion  and  limit 
thereof  are  fixed  by  statute.  Of  course,  the  authority  of  the 
city  is  not  unlimited,  and  must  be  reasonably  exercised.    In 
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the  case  at  bar,  however,  there  is  no  complaint  that  the  city 
has  not  proceeded  regularly  or  that  the  assessment  is  exces- 
sive if,  under  the  law,  the  appellee's  duty  to  reconstruct  its 
proportion  of  the  bridge  extends  to  the  entire  floor  structure, 
and  is  not -limited  to  the  simple  expense  of  replanking.  We 
find  nothing  in  the  statute  so  doubtful,  ambiguous  or  obscure 
as  to  require  us  to  limit  its  effect  in  this  manner,  and  we  are 
constrained  to  hold  that  the  court  below  erred  in  reducing 
the  assessment  made  by  the  city  council. 

Neither  party  has  suggested  that  anything  is  to  be  gained 
by  ordering  a  new  trial  in  the  event  of  r.  conclusion  such  as 
is  here  announced.  Indeed,  it  was  stipulated  below  that,  if 
the  court  should  find  the  basis  of  the  assessment  made  by  the 
city  council  to  be  the  correct  one,  then  the  assessment  should 
be  affirmed.  It  is  therefore  ordered  that  the  judgment  ap- 
pealed from  be  reversed,  and  that  the  assessment  made  against 
the  appellee  by  the  city  council  for  the  appellee's  share  of 
reconstructing  the  floor  of  the  First  Avenue  bridge  in  the 
city  of  Cedar  Bapids  be  and  it  is  afSrmed  as  made  and  as  of 
the  date  thereof,  in  the  sum  of  $4,667.05,  and  that  the  costs 
be  taxed  to  the  appellee. — Reversed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Charles  Hayden,  Appellee,  v.  Modern  Brotherhood  op 
America,  Appellee,  Ashna  McKini.ey  Hayden,  Ap- 
pellant. 

INSUBAKCE:  Piatemal  Beneficiary  Insurance — Change  of  Benefi- 
ciary—When  Effective — Compliance  With  By-Laws — ^Equitable 
Principles.  A  request  by  the  holder  of  a  mutual  benefit  certificate 
of  insurance  for  a  change  of  beneficiary,  accompanied  by  the  timely 
doing,  on  the  part  of  the  holder,  of  all  matters  and  things  required 
of  him  by  his  contract,  may  become  effective  without  the  actual 
issuance  of  a  new  certificate  during  the  lifetime  of  the  holder, 
even  though  the  by-laws  of  the  society,  literally  construedf  provide 
otherwise.  Equity  treats  that  as  done  winch  ought  to  have  been 
done. 
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Appeal  from  Cedar  Rapids  Superior  Court.^-C.  B.  Bobbins, 

Judge. 

Wednesday,  January  12,  1916. 

Action  in  equity  to  enforce  collection  of  benefils  of  policy 
or  certificate  of  insurance  issued  by  the  defendant  brother- 
hood upon  the  life  of  one  Emsley  Hayden.  There  was  a 
decree  in  plaintiff's  favor,  and  the  last  named  defendant 
appeals. — Affirmed. 

Redmond  d;  Stuart  and  Charles  Penningroth,  for 
appellant. 

Orimm  &  Trewin,  for  appellee  Brotherhood. 

Wm.  E,  Treichler,  C.  E,  Richmann  and  A.  T.  Livengood, 
for  appellee  Hayden. 

Weaver,  J. — Emsley  Hayden  became  a  member  of  the 

defendant  brotherhood  on  March  22,  1904,  and  maintained 

such  membership  in  good  standing  until  his  death,  April  18, 

1913.     Due  proofs  of  his  death  were  made, 

fmternail>ene-  *^^  *^^  brotherhood  is  ready  and  willing  to 

SE^/FIha^^^^     pay  the  agreed  benefit  of  $1,000 ;  but  the  same 

whelf^effective :  has  been  withheld  because  of  the  controversy 

by'Sawsl^^equi-    arising  between  the  plaintiff,  Charles  Hayden, 

t&ble  principles. 

and  the  defendant  Ashna  McKinley  Hayden, 
each  of  whom  claims  to  be  the  rightful  beneficiary  of  the 
insurance  contract  and  entitled  to  receive  the  payment.  The 
facts  material  to  an  understanding  of  the  case  are  as  follows : 

When  the  deceased  became  a  member  of  the  association, 
he  named  Ashna  McKinley  Hayden  as  his  chosen  beneficiary, 
and  proper  record  thereof  was  made.  The  by-laws  of  the 
association  provide  for  a  change  of  the  beneficiaries  on  applica- 
tion made  therefor  by  a  member,  as  follows: 

**Sec.  131.  beneficiary,  how  changed.  Should  a  mem- 
ber in  good  standing  desire  to  change  his  beneficiary  or  bene- 
ficiaries, such  member  shall  deliver  to  the  secretary  of  the 
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subordinate  lodge  of  which  he  is  a  member,  his  benefit  certifi- 
cate with  the  surrender  clause  on  the  back  thereof  properly 
executed,  designating  therein  the  change  desired,  and  the 
name  of  the  person,  or  persons,  substituted  as  beneficiary,  or 
beneficiaries,  together  with  a  fee  of  fifty  cents.  The  execution 
of  said  surrender  clause  shall  be  in  the  presence  of,  and 
attested  by,  said  subordinate  lodge  secretary.  Provided,  how- 
ever, that  if  the  member  be  so  situated  that  he  cannot  execute 
said  surrender  clause  in  the  presence  of  said  secretary,  the 
signature  of  the  member  thereto  must  be  attested  to  by  the 
jurat  of  some  person  authorized  to  administer  oaths.  Said 
benefit  certificate,  with  the  said  fee  of  fifty  cents,  shall  then 
be  sent  to  the  supreme  secretary,  who  shall  thereupon  issue 
a  new  certificate  payable  to  the  beneficiary,  or  bneficiaries, 
named  in  said  surrender  clause.  No  change  of  beneficiary 
shall  he  effective  until  the  old  benefit  certificate,  and  the  said 
fee  of  fifty  cents,  shall  have  been  delivered  to  the  supreme 
secretary  amd  a  new  benefit  certificate  issued  during  the 
lifetime  of  the  member.' ' 

When  the  certificate  was  taken  out,  Emsley  Hayden  seems 
to  have  been  a  resident  of  Colorado,  a  married  man,  and 
Ashna  McKinley  Hayden  was  his  minor  son.  Of  the  time 
following  the  issuance  of  the  certificate  until  about  April  11, 
1913,  nothing  is  disclosed  in  the  record ;  but  it  is  to  be  inferred 
that  the  family  had  been  broken  up.  Emsley  Hayden  was 
then  sick,  and  an  inmate  of  the  poor  house  at  Covington,  in 
the  state  of  Indiana,  near  which  place  his  brother,  Charles 
Hayden,  who  is  plaintiff  herein,  resided.  On  that  day,  he 
called  in  a  lawyer,  presented  to  him  his  membership  certifi- 
cate, and  asked  him  to  take  the  necessary  steps  to  secure  a 
change  of  the  beneficiary  thereof,  naming  his  brother,  Charles 
Ilayden,  in  place  of  his  son,  Ashna  McKinley  Hayden.  The 
lawyer  thereupon  filled  the  proper  blank  for  that  purpose,  it 
was  duly  executed  and  witnessed,  and  then  the  application 
and  certificate,  with  the  required  fee,  were  forwarded  by 
registered  mail  to  the  supreme  secretary,  at  Mason  City,  Iowa. 
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They  reached  their  destinatloii  Sunday,  April  13,  1913.  On 
the  following  day,  April  14th,  the  letter  was  received  and 
opened  by  the  secretary,  who  made  no  objection  thereto,  and 
seems  to  have  started  it  along  in  leisurely  course  through  the 
hands  of  the  clerks  in  the  oflSce  to  whom  such  duties  were 
assigned.  On  the  same  day,  a  receipt  was  issued  for  the  fee, 
and  on  the  following  day,  it  was  entered  upon  the  proper 
register  in  the  oflSce.  The  new  certificate,  containing  the 
name  of  the  new  beneficiary,  was  executed  under  date  of 
April  19,  1913,  and  thereafter  forwarded  to  the  address  of 
the  insured  at  Covington,  Indiana.  It  appears,  however,  that 
Emsley  Hayden  died  on  April  18,  1913,  five  dsLys  after  the 
arrival  of  his  application  for  change  of  beneficiary  at  Mason 
City,  and  one  day  before  the  new  certificate  was  executed ;  but 
notice  of  the  death  had  not  reached  the  secretary's  office  when 
the  paper  was  forwarded.  Concerning  these  facts,  there  is  no 
material  dispute.  There  is  no  evidence  that  the  insured  was 
not  in  perfectly  sound  mind  at  the  time  he  executed  the 
application  for  a  change,  or  that  he  did  not  fully  understand 
the  nature  of  the  transaction.  It  affirmatively  appears  that 
he  had  done  all  that  the  laws  and  rules  of  the  brothertiood 
required  at  his  hands  to  effect  such  change,  and  that  the 
officers  whose  duty  it  was  to  give  effect  to  his  request  had 
not  less  than  four  full  days  in  which  to  comply  therewith, 
before  death  overtook  him.  This  action  was  brought  by 
Charles  Hayden,  the  beneficiary  named  in  the  new  certificate, 
to  enforce  collection  of  the  indemnity  so  provided.  Upon 
application  of  the  brotherhood,  Ashna  McKinley  Hayden 
was  made  a  party  to  the  proceedings  and,  by  his  guardian, 
asserted  his  claim  to  the  benefit  under  the  original  certificate. 
The  trial  court  found  for  the  plaintiff,  and  the  guardian  of 
the  infant  defendant  appeals. 

The  one  question  presented  is  whether,  under  the  cir- 
cumstances we  have  related,  the  court  is  bound  to  hold  that 
no  change  of  beneficiary  was  ever  effected.  Stated  otiierwise, 
we  have  to  decide  whether  the  actual  issuance  and  delivery 
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of  the  new  certificate  in  the  lifetime  of  Emsley  Hayden  were 
essential  to  an  efficient  change  of  his  beneficiary.  The  appel- 
lant affirms  the  proposition,  and  points  to  the  regulation  or 
by-law  we  have  above  quoted,  saying  in  substance:  Thus  it 
is  written ;  and,  as  the  parties  had  the  right  to  make  their  own 
contract  and  have  provided  in  so  many  words  that  no  change 
shall  be  effective  until  the  old  certificate  and  the  fee  of  50 
cents  shall  have  been  delivered  to  the  supreme  secretary  and 
a  new  benefit  certificate  issued  during  the  lifetime  of  the 
member,  nothing* is  left  for  the  court,  except  to  take  notice 
of  the  admitted  fact  that  this  new  certificate  was  not  issued 
until  after  the  death  of  the  insured,  and  adjudge  that  the  old 
certificate,  therefore,  remains  in  force,  according  to  its  terms. 
But  we  think  the  issue  is  not  to  be  so  easily  disposed  of.  It 
is  true  that  the  parties  had  the  right  to  agree  upon  the  condi- 
tions which  should  attach  to  a  change  of  beneficiary,  and  that 
the  conditions  named  in  the  by-law  are  not  obscure  or  am- 
biguous. They  are,  of  course,  to  be  applied  and  enforced 
according  to  their  clear  purpose  and  intent.  But  in  the  lan- 
guage so  employed,  is  there  any  express  or  fairly  implied 
consent  by  the  insured  that,  having  made  his  application  for 
a  change  in  due  form,  paid  the  required  fee,  surrendered  his 
old  certificate  for  cancellation,  and  having  fully  performed 
every  act  required  of  him  to  make  such  change  effective,  the 
officers  whose  duty  it  was  to  execute  and  deliver  the  new 
certificate  could  still  hold  the  change  of  beneficiary  in  abey- 
ance indefinitely,  while  they  should  wait  for  a  more  con- 
venient season  to  perform  that  simple  ministerial  duty?  No 
such  stipulation  is  made,  and  the  clear  implication  of  the 
agreement  is  that,  when  the  application  is  made  in  due  form, 
there  is  no  discretion  in  the  brotherhood  or  its  officers  to 
refuse  to  recognize  it.  Indeed,  the  brotherhood  neither  asserts 
nor  claims  to  exercise  any  such  discretion.  The  contract  of 
insurance  in  Holden  v.  Modern  Brotherhood,  151  Iowa  673, 
was  identical  with  the  one  now  before  us,  and  there  a  change 
was  held  to  have  been  effected  upon  a  showing  much  less 
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strong  and  persuasive  than  is  here  presented.  The  rule  there 
approved  was  as  follows:  **The  rule  that  parties  must  com- 
ply with  the  rules  of  the  society,  to  effect  a-  change  of  bene- 
ficiary, is  subject  to  three  exceptions,  namely:  (1)  Where  the 
society  has  w^aived  compliance  or  estopped  itself  to  assert 
non-compliance;  (2)  where  it  is  beyond  the  power  of  the 
member  to  comply  literally  with  the  regulations;  (3),  if  the 
insured  has  pursued  the  course  pointed  out  in  the  by-laws 
and  has  done  all  in  his  power  to  change  the  beneficiary,  but, 
before  the  new  certificate  actually  issues,  he  dies,  ...  a 
court  of  equity  will  act  as  if  the  new  certificate  has  been 
issued."  In  other  words,  in  a  case  like  the  one  at  bar,  the 
court  will  apply  the  old  and  wholesome  rule  that  equity  treats 
that  as  done  which  ought  to  have  been  done.  The  authorities 
referred  to  in  the  cited  case  abundantly  sustain  the  conclu- 
sion there  announced.  See  also  Wandell  v.  Mystic  Toilers, 
130  Iowa  639 ;  Wood  v.  American  Yeomen,  148  Iowa  400,  404 ; 
and  Luhrs  v.  Luhrs,  123  N.  Y.  367;  also,  Orand  Lodge  v. 
Child,  70  Mich.  163. 

Construing  a  similar  provision  of  the  by-laws  of  an  in- 
surance society,  the  Supreme  Court  of  Minnesota  held  that, 
where  the  application  for  a  change  was  delivered  to  an  officer 
of  a  local  lodge  of  the  brotherhood  on  the  evening  of  the  day 
before  the  insured  died,  and  it  was  not  mailed  to  the  head 
clerk,  as  required  by  the  regulations,  until  the  day  after  his 
death,  the  change  was  ineflfectual,  and  the  beneficiary  under 
the  original  certificate  was  entitled  to  recover;  but,  in  so  dis- 
posing of  the  case,  the  court  takes  care  to  say: 

**  Whether,  if  the  precedent  conditions  had  been  complied 
with,  so  that  the  association  might  have  issued  the  new  certifi- 
cate within  the  lifetime  of  the  insured,  but  had  failed  to  do 
so,  effect  would  be  given  to  the  change  under  the  equitable 
rule  that  the  court  will  consider  that  as  done  which  ought  to 
have  been  done,  we  need  not  determine;  for  no  diligence 
would  have  entitled  the  association  to  have  issued  the  new 
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certificate  within  the  lifetime  of  John  Hyland/'  Hughes  v. 
Modem  Woodmen,  (Minn.)  145  N.  W.  387. 

The  case  of  Siemler  v.  Stemler,  (S.  D.)  141  N.  W.  780, 
relied  upon  by  the  appellant,  is  not  in  point  upon  the  case 
now  before  us,  in  its  essential  facts.  There,  as  in  the  Minne- 
sota case,  the  application  was  not  mailed  to  the  proper  officer 
until  after  the  death  of  the  insured,  and  it  was  held  ineffectual. 
So  far,  we  have  failed  to  find  anywhere  in  the  books  any 
support  for  the  proposition  that  an  application  for  change 
of  beneficiary  made  in  due  form  to  the  proper  officers  in  the 
lifetime  of  the  insured,  thereby  perfecting  his  right  to  ask 
or  demand  the  issuance  of  a  new  certificate,  is  not  all  that 
equity  requires  to  perfect  such  change  and  entitle  the  new 
beneficiary  to  recover  the  promised  benefit.  Such  were  ad- 
mittedly the  facts  of  the  present  case.  Had  Emsley  Hayden 
appeared  in  person  at  the  headquarters  of  the  brotherhood, 
at  Mason  City,  on  April  14, 1913,  presenting  his  old  certificate 
for  cancellation,  and  a  properly  executed  application  for  a 
new  one  payable  to  plaintiflP,  paying  therefor  the  prescribed 
fee,  no  one  would  question  his  right  to  the  new  certificate  or 
the  duty  of  the  officers  to  make  and  deliver  it.  In  equity  at 
lea$t,  this  transaction  would  have  been  complete,  and  no  delay 
in  the  performance  of  the  mere  ministerial  duty  of  preparing 
and  handing  over  the  paper  would  make  it  'any  less  complete. 
Bancipher  v.  Women  of  Woodcraft,  (Wash.)  96  Pac.  829.  The 
provision  of  the  by-law  on  which  appellant  relies  was  fully 
complied  with  by  the  insured,  and  such  being  the  case,  the 
brotherhood  could  not  be  heard  to  say,  **We  admit  full  per- 
formance by  him,  but  we  have  not  yet  found  it  convenient  on 
our  part  to  make  and  deliver  to  him  the  proper  evidence  of 
the  change  of  his  beneficiary."  The  brotherhood  does  not  in 
fact  enter  any  such  plea.  It  is  satisfied  to  recognize  the 
change  as  having  been  perfected  in  the  lifetime  of  the  insured, 
and  there  is  no  rule  of  law  or  equity  which  will  enable  appel- 
lant to  take  to  himself  the  benefit  of  such  defense. 

Vol.  1731a.— 26 
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This  holding  involves  no  departure  from  the  terms  of  the 
contract.  On  the  contrary,  it  effects  an  enforcement  of  the 
contract,  according  to  its  evident  intent  and  purpose.  It  is 
in  no  wise  inconsistent  with  those  decisions  which  hold  that 
a  mere  janexecuted  desire  or  intention  to  change  beneficiaries 
is  not  enough,  and  that  a  change,  to  be  effectual,  must  be  made 
according  to  the  regulations,  if  any,  provided  for  in  the 
agreement  of  insurance;  for  here,  we  repeat,  the  intent  and 
purpose  were  evidenced  in  the  very  manner  and  according  to 
the  very  letter  of  the  a^eement. 

The  trial  court  was  clearly  right,  and  its  judgment  must, 
therefore,  be — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Henry  Mueller,  Appellee,  v.  Western  Union  Telegraph 
Company,  Appellant. 

TELEGRAPHS  AND  TELEPHONES:    Delay  or  FaUure  to  DeUver 

1  Message — ^NegUgence-— Evidence.  Evidence  reviewed,  and  held  to 
present  a  jury  question  whether  sufficient  diligence  was  shown  in 
the  act  of  a  telegraph  company  in  delivering  at  a  hotel  a  notice 
of  the  receipt  of  a  telegram  for  addressee. 

DAMAGES:      Avoidable    Damages— Avoidable    Consequences— Tele- 

2  graidis  and  Telephones— FaUure  to  Deliver  Message.  The  doc- 
trine of  "avoidable  consequences"  has  application,  under  relevant 
testimony,  to  a  case  where  a  telegraph  company  failed  to  pay  to 
plaintiff  money  transmitted  to  him  by  telegraph. 

TELEGBAPHS  AND  TELEPHONES:    Delay  or  Fallnre  to  Deliver 

3  Message— Damages  Recoverable— Discomfort— Evidence.  Dam- 
ages because  of  discomfort  suffered  by  a  traveler  in  not  taking  a 
sleeper  are  not  traceable  to  the  negligent  failure  of  a  telegraph 
company  to  transmit  money  to  the  traveler,  when  there  is  no 
evidence  that  the  traveler  would  have  taken  the  sleeper  had  he 
received  the  money. 

TELEGRAPHS  AND  TELEPHONES:     Delay  or  Failure  to  Deliver 

4  Message— Presentation  of  Claim— Non-Aiiplication  of  Statute. 
The  statutory  rule  (Sec  2164,  Code,  1897)  that  no  action  shall 
be  maintained  for  the  recovery  of  damages  caused  by  the  erroneous 
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transmission  or  unreasonable  delay  in  delivery  of  a  telegraph  or 
telephone  message,  unless  a  written  claim  therefor  is  presented 
to  the  company  within  60  days  from  the  accrual  of  the  action, 
does  not  apply  wh^n  there  is  an  entire  omission  to  deliver  the 
message. 

Appeal  from  Lee  District  Cmirt. — W.  S.  Hamilton,  Judge. 

Wednesday,  January  12,  1916. 

This  action  was  brought  by  plaintiff  to  recover  damages 
alleged  to  have  been  sustained  by  him  because  of  alleged 
negligence  of  defendant  in  failing  to  pay  to  him  at  Detroit, 
Michigan,  the  sum  of  $15.00,  by  virtue  of  a  money  transfer 
message  from  Port  Madison,  Iowa.  The  petition  alleged  that 
plaintiff  was  a  resident  of  Fort  Madison,  and,  while  attending 
a  Moose  Convention  (a  fraternal  organization)  as  a  delegate, 
at  Detroit,  Michigan,  on  August  23,  1911,  sent  a  message,  over 
the  wires  of  defendant  to  one  Ernest  Burster  at  Fort  Madison, 
requesting  the  remittance  to  Jiim  by  wire  by  Burster  of  $15.00 ; 
that,  on  the  same  day,  Burster,  through  Frank  Spring,  paid  said 
sum  to  the  Fort  Madison  agent  of  defendant,  and  the  defend- 
ant impliedly  agreed  to  promptly  transmit  the  same  to  its 
Detroit,  Michigan,  office,  and  there  to  pay  the  same  to  plain- 
tiff; that  defendant  negligently  failed  to  deliver  to  plaintiff 
said  $15.00;  that  he  remained  in  Detroit  until  the  evening 
of  the  24th  and  then  departed  therefrom,  after  having  called' 
at  defendant's  office  in  an  unsuccessful  effort  to  secure  the 
money ;  that  plaintiff  had  no  funds,  and  that  the  $15.00  were 
required  by  him  for  the  purpose  of  food  and  to  provide  a 
means  of  living  from  said  city  to  his  home;  that  defendant 
was  informed  of  the  need  of  said  money;  that  plaintiff  was 
damaged  and  compelled  to  go  home  before  the  Moose  Con- 
vention adjourned,  because  of  insufficient  funds,  being 
thereby  humiliated  and  worried,  and  compelled  to  travel  from 
said  city  to  his  home  without  funds  and  without  food;  that 
he  suffered  great  physical  and  mental  pain,  lost  time  and 
was  at  an  expense  of  $1.25  for  defendant's  services  in  sending 
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the  telegram.  There  was  a  trial  to  a  jury  and  a  verdict 
returned  in  favor  of  plaintiff  for  the  sum  of  $250.00,  upon 
which  verdict  judgment  was  subsequently  entered.  The  de- 
fendant appeals. — Reversed, 

Oeorge  H,  Fearons,  Miller  <&  Wallingford  and  Oliver  H. 
Miller,  for  appellant. 

E,  C.  Weber  and  J.  M.  C.  Hamilton,  for  appellee. 

Preston,  J. — 1.     Upon  his  arrival  at  Detroit,  plaintiff 

had  registered,  and  became  a  guest  at  the   Burns  Hotel. 

Plaintiff  testified,  as  to  leaving  an  address  to  which  the  reply 

to  his  message  should  be  sent,  that  he  might 

1.  TBLWJHAPH8        have  said,  *  *  Send, it  to  the  Moose  Convention '  *. 


AND 

FHONBs:  delay    But  the  message  in  his  handwriting,  identified 

meMage:  ^^  ^^^>  showcd  that  the  requested  address 

S^IS^*         written  thereon  was,  **Care  of  Bums  Hotel". 

The  message  which  was  sent  to  plaintiff  was 

addressed  to  Henry  Mueller.    Pkintiff  made  inquiries  at  the 

Detroit  oflSce  of  defendant,  asking  if  there  was  anything  tiiere 

for  **H.  W.  Mueller",  but  without  success. 

The  evidence  shows  that  the  money  order  was  in  the 
telegraph  office  during  all  the  time  after  four  P.  M.,  August 
23d.    The  two  telegrams  follow : 

**August23,  1911. 
**To  Ernest  Burster  Sent  Printer  B243 

**Pt.  Madison,  la.  Time  11.07  Opr  0.  A.  B. 

* 'Please  wire  me  fifteen  dollars  today.    Checked 
*'c-o  Bums  Hotel.  Mueller" 

"B  584  CH  15  Free 

Ft.  Madison,  Iowa,  23  1195 

''T.  A. 

''Detroit  Mich. 
"Pay  Henry  Mueller  asking  transfer  Detroit  Mich  wilful 
blame  from  Ernest  Burster  Ft.  Madison  Iowa  Caution. 
''M.  T.  A." 
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M.  T.  A.  means  Money  Transfer  Agent,  and  T.  A.  means 
Transfer  Agent  /The  word  ** wilful"  in  the  message  is  what 
is  called  a  guard  word,  and  "blame"  is,  in  the  Western  Union 
Code,  fifteen  dollars.  The  word  "caution",  according  to  the 
testimony  of  defendant's  employee  translating  the  message, 
is  a  word  used  to  show  whether  the  party  should  be  identified 
or  not,  and  indicates  that  he  did  not  have  to  be  identified. 
The  notice,  however,  which  it  is  claimed  was  sent  to  the  hotel 
required  satisfactory  identification. 

Plaintiff  testifies  that  he  inquired  at  appellant's  ofiice  on 
the  evening  of  August  23d,  and  again  several  times  during  the 
24th  of  August,  and  was  told  each  time  that  there  was  nothing 
thel^  for  'him.  Witnesses  for  defendant  testify  that,  on 
August  23d,  a  notice  was  delivered  to  the  hotel  clerk  for  plain- 
tiff  in  the  following  form : 

"To  Henry  Mueller 

"A  telegraph  order  to  pay  you  a  sum  of  money  has  just 
been  received.  Please  call  at  the  office  No.  Cor.  Griswold  & 
Congress  Sts.  and  receipt  for  the  same.  If  not  paid  within 
72  hours  (exclusive  of  Sundays  and  holidays),  the  order  will 
be  cancelled  and  the  amount  thereof  returned  to  the  sender. 

"Satisfactory  evidence  of  identity  will  be  required. 

"C.  H.  Cadwallader,  Mgr. 

"Bring  this  notice  with  you." 

The  message  from  Fort  Madison  to  Detroit  was  directed 
to  Henry  Mueller,  but  not  to  Henry  Mueller,  care  of  the  Bums 
Hotel.  The  Burns  Hotel  was  written  on  the  original  message 
asking  Burster  to  send  the  amount.  As  stated,  appellee  testi- 
fied that  he  called  at  the  telegraph  office  personally  on  the 
23d  and  24th  of  August  and  inquired  if  a  money  order  was 
there  for  him,  told  the  agents  of  the  company  that  he  needed 
the  money,  and  was  informed  by  them  that  there  was  nothing 
there  for  him. 

Witnesses  for  appellant  testified  that  appellee  did  not 
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call.  On  this  question  of  faot,  there  was  such  a  conflict  as 
that  it  was  for  the  determination  of  the  jury. 

There  are  33  assignments  of  error.  These  are  grouped 
by  appellant  into  three  propositions  for  purposes  of  argiunent, 
the  first  of  which  is  that  the  appellant  exercised  due  care  in 
delivering  to  a  duly  authorized  agent  of  plaintiff  notice  of  the 
message  in  question,  and  was  not  guilty  ot  any  negligence  in 
failing  to  make  a  personal  delivery  thereof  to  appellee,  but 
that  appellee  was  guilty  of  negligence  which  contribute<l  to 
the  non-delivery  to  him  of  the  message,  citing  a  number  of 
cases  from  other  jurisdictions.  In  all  these  cases  so  cited, 
the  message  itself  was  directed  to  the  party  for  whom  the 
message  was  intended,  not  in  care  of  some  other  party,  hotel 
or  corporation,  and  the  message  itself  was  delivered  to  the 
party  in  whose  care  it  was  to  be  held  for  the  sendee.  In  this 
case,  the  order  for  the  money  was  never  delivered  to  the 
Bums  Hotel.  Appellant  contends  that  notice  was  delivered 
to  the  clerk,  and  even  though  appellee  had  received  this 
notice,  he  would  still  have  been  compelled  to  call  personally 
at  the  telegraph  office  and  receive  his  order  allowing  him  to 
receive  the  money.  Appellee  testified  that  he  did  call  at  the 
telegraph  office  and  inquired  for  the  order. 

Taking  all  the  circumstances  together,  and  without  setting 
them  out  more  in  detail,  we  think  it  is  a  question  for  the  jury 
as  to  whether  the  delivery  to  the  hotel  clerk  of  the  notice,  if 
there  was  such  delivery,  and  the  things  done  by  defendant 
in  endeavoring  to  deliver  the  message,  or  money  order,  made 
a  sufficient  showing  of  diligence  on  the  part  of  the  defendant. 
MafuviUe  v.  Western  Union,  37  Iowa  214;  SweaiUmd  v. 
Illinois  cfe  Miss,  Telegraph  Co.,  27  Iowa  433 ;  Herron  v.  West- 
ern Union,  90  Iowa  129. 

2.  The  group  of  errors  relied  upon  and  argued  under 
appellant's  Proposition  Two  relate  in  part  to  the  question  as  to 
whether  plaintiff  could  have  saved  himself  to  some  extent  from 
bodily  pain  or  discomfort  and  thus  mitigated  his  damages, 
if  any  there  were,  had  he  made  efforts  to  do  so.    There  was 
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evidence  in  the  record  bearing  upon  this  question,  and  the 
appellant  offered  instructions  covering  this 

2.  Damages:  ^^  ^ 

avoidable  dam-  feature  of  the  casc,  which  were  denied  by 

sigea:  avoidable  '  '^ 

teieJStpiw^wid    ^^^  court,  and  the  subject  was  not  covered 

ure^to^deiiver^"  by  any  instructions  given.    We  think  there 

measaere.  j^  merit   in   appellant's   contention   at  this 

pointy  and  that  plaintiff  should  have  made  some  effort  to 

obtain  a  small  amount  of  money,  to  relieve  his  immediate 

wants  in  obtaining  food. 

No  recovery  could  be  had  because  plaintiff  did  not  take  a 
sleeper,  as  there  was  no  evidence  that  the  plaintiff  would 
have  taken  a  sleeper  from  Detroit  to  Chicago  if  he  had  re- 
ceived   the    money   from    appellant.      It    is 
*'  Ind'tm?"        probable  that  the  larger  part  of  the  recovery 
o^^afiure^tc^^    in  this  casc  was  because  of  his  alleged  bodily 
aasefdamaies    pain    and   discomfort   in   not   receiving   the 

recoverable:  .  ,         ,  .   ,  ,       .        *      ,        x^     • 

diBcomfort:         money   With   which   to   obtain   food.      It   is 
evidence.  *'  ' 

claimed,  as  we  understand  it,  that  plaintiff 
lost  one  day's  time,  or  one  day's  pay  from  his  local  lodge,  by 
leaving  the  convention  one  day  sooner  than  he  intended.  It 
appears  that  his  local  lodge  was  to  pay  him  $5.00  a  day  for 
attendance;  so  that  this,  if  this  be  the  amount  of  his  lost 
time,  with  $1.25  paid  by  him  for  the  message,  would  leave 
far  the  larger  part  of  the  recovery  for  bodily  pain  and  dis- 
comfort. Plaintiff  had  a  round  trip  railroad  ticket.  Though 
not  suggested  in  argument,  there  might  be  a  question,  per* 
haps,  as  to  whether  the  recovery  was  not  excessive. 

3.     It  is  next  contended  by  appellant  that  the  plaintiff's 

petition  contained  no  allegation  that  the  claim  sued  upon  had 

been  presented  to  the  defendant  within  sixty  days  after  the 

sending  of  the  message,  and  no  evidence  to 

*'  and'to!^"        ^^^^  ^^^^  ^^^  claim  had  been  presented  in 

Sr^^afiure^toT^    writing  or  otherwise,  within  said  time.    It  is 

^Iref'presenta-  Said  that  the  court  erred  in  permitting  the 

non-appiicati6n   introduction  of  evidence  and  in  refusing  to 
of  statute. 

sustain  the  defendant's  motion  for  new  trial 
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on  the  ground  that  the  claim  had  not  been  presented,  etc. 
Appellant  cites  Albers  v.  Western  Union  Telegraph  Co.,  98 
Iowa  51 ;  Herron  v.  Western  Union  Telegraph  Co,,  90  Iowa 
129.  The  last  named  case  was  for  delay  in  delivering  a  mes- 
sage ;  the  first  involves  the  construction  of  a  provision  of  the 
contract. 

It  is  contended  by  appellee  that  the  statute  does  not  apply 
in  a  case  of  this  nature ;  that  the  telegram  from  Fort  Madison 
was  sent  to  Detroit  and  the  money  was  at  Detroit,  but  neither 
the  telegram  nor  the  money  was  delivered;  and  that,  there 
being  no  delivery,  the  omission  cannot  be  construed  as  a  mere 
delay.  They  cite  Larsen  v.  Postal  Tel.  Cable  Co.,  150  Iowa 
748,  751.  We  think  the  instant  case  at  this  point  is  ruled  by 
the  Larsen  case. 

For  the  error  pointed  out  in  the  second  division  of  the 
opinion,  the  cause  is  reversed  and  remanded  for  new  trial. — 
Reversed  and  Remanded. 

Evans,  C.  J.,  Debmer  and  Weaver,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  TERteNCE  Thomas  et  al. 
Appellees. 

APPEAL  AND  EBBOB:  Bxie<8— Fonn  and  Bequisltes— Points  Oiigl- 
1  naUy  Belied  on  fox  Beversal — Ck^ndnsiveness.  It  is  important  that 
an  appellant  develop  and  clearly  state,  in  his  original  brief,  the 
points  or  propositions  relied  on  for  a  reversal,  because  he  must 
stand  or  fall  thereon.  (Rule  53.)  An  attempt,  through  a  subse- 
quently filed  ''amended  brief,  to  depart  from  the  propositions 
contained  in  the  original  brief  may  be  successfully  met  by  a 
motion  to  strike. 

PRINCIPLE  APPLIED:  Plaintiff  (the  state)  sought  to  enjoin 
certain  defendants  from  moving  sand  from  below  the  high-water 
mark  of  a  navigable  lake.  On  appeal  from  an  adverse  decree,  the 
state,  in  its  original  brief,  alleged,  as  the  sole  point  or  proposi- 
tion relied  upon,  ''that  the  court  erred  in  finding  that  the  high- 
water  mark  was  not  the  line  of  the  upper  edge  of  the  bank  which 
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separated  the  abrupt  banks  or  sloping  and  barren  beaches  from 
the  land  fit  for  cultivation",  and  in  finding  such  high-water 
mark  at  another  point.  By  a  later  amendment  to  the  brief,  appel- 
lant assigned  the  proposition  "that,  even  upon  the  theory  that 
the  trial  court  was  right  in  its  determination  of  the  true  loca- 
tion of  the  high-water  mark",  an  injunction  should  have  issued. 
Held,  the  appellant  must  stand  on  his  original  proposition. 

KAVIGABUS  WATEBS:  "High-Water  Maik^—DefinitioiL  The  bed 
2  of  a  lake  is  that  body  of  land  which,  by  the  more  or  less  con- 
tinuous action  of  the  water,  is  denuded  of  ordinary  vegetation  and 
rendered  unfit  for  agricultural  purposes.  The  outer  line*  of  this 
bed  and  the  high-water  mark  are  conterminous.  It  follows  that 
the  outer  rim  or  top  of  the  steep  banks  of  the  basin  in  which  a 
body  of  water  lies  is  not  necessarily  the  high-water  mark. 

Appeal  from  Buena   Vista  District   Court. — D,   F.   Coyle, 

Judge. 

Wednesday,  January  12,  1916. 

Action  in  equity  to  restrain  the  alleged  wrongful  taking 
of  sand  and  other  material  from  within  the  high-water  mark 
limits  of  the  body  of  water  known  as  Storm  Dake,  in  Buena 
Vista  County,  Iowa.  There  was  a  decree  defining  the  level 
of  the  lake  and  the  high-water  mark  or  boundary  thereof. 
It  also  enjoined  certain  defendants  from  trespassing  upon 
the  lands  within  such  boundary  and  dismissed  the  petition  as 
against  other  defendants.  Prom  this  decree,  the  State  has 
appealed. — Afflrnied. 

George  Cosson,  Attorney  General,  and  C.  A,  Bobbins, 
Assistant  Attorney  General,  for  appellant. 

Faville  &  Whitney, i  for  appellees. 

Weaver,  J. — Storm  Lake  is  alleged  and  conceded  to  be 
a  navigable  body  of  water,  and  the  title  to  the  bed  thereof, 
including  all  the  lands  within  the  high-water  boundary,  is 
held  by  the  state  of  Iowa  in  trust  for  the  use  and  benefit  of 
the  public.  The  petition  filed  herein  alleges  that  the  defend- 
ants, some  of  whom  own  lands. bordering  upon  the  lake,  have 
encroached  upon  the  bed  thereof,  and  wrongfully  and  with- 
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out  authority  have  removed  large  quantities  of  sand  therefrom 
and  threaten  to  continue  such  trespasses  to  the  irreparable 
injury  of  the  lake  and  its  public  and  convenient  use,  and  a 
perpetual  injunction  against  such  acts  is  sought.  Several 
defendants  made  default,  and  injunction  was  decreed  against 
them  as  prayed.  Other  defendants  answered,  alleging,  in 
substance,  that,  while  they  have  removed  sand  from  the 
vicinity  of  the  lake,  all  their  acts  in  that  respect  have  been 
done  upon  their  own  lands  or  upon  the  lands  of  others  under 
whose  authority  or  permission  the  work  has  been  performed, 
and  not  within  the  limits  of  tlie  lake  bed  or  land,  the  title  to 
which  is  in  the  state. 

I.     As  will  be  seen  from  the  foregoing  statement,  the 

appeal  turns  upon  a  single  question  of  fact,  on  which  the 

finding  of  the  trial  court  was  adverse  to  the  appellant,  and, 

to  some  extent  perhaps,  upon  the  proper  or 

^'  b^'r^ briefs-     ^^^^^   definition  to   be   given   to   the   phrase 

f?t™:iS)1nte'*"*'  ''high-water     mark'',     as     applied     to     the 

Sn?oTre';.e7iai1  boundary  of  lake  beds. 

Counsel  for  the  state  preface  their  argU' 
ment  with  what  they  deem  to  be  the  controlling  inquiry,  as 
follows : 

"There  is  no  real  dispute  as  to  the  fact  and  if  the  high- 
water  mark  as  found  by  the  court  is  the  true  high-water 
mark,  or  if  such  true  high-water  mark  is  not  higher  than 
the  high-water  mark  fixed  by  the  court,  then  the  decree  of  the 
court  below  is  right  and  should  be  affirmed.  However,  the 
appellant  contends  that  the  court  erred  in  finding  that 
the  high-water  mark  which  fixes  the  boundary  or  limits  of  the 
plaintiff's  ownership  of  the  bed  and  shore  of  said  lake  is  not 
the  line  of  the  upper  edge  of  the  bank  which  separates  the 
abrupt  banks  or  sloping  beaches  which  are  barren  of  trees  or 
vegetation  from  the  land  that  is  fit  for  cultivation,  and  in 
finding  that  such  high-water  mark  is  the  high-water  mark  in 
fact  which  was  found  to  be  that  line  marked  by  the  water 
when  still  and  was  found  to  be  and  fixed  at  one  hundred  and 
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^6-100  feet  above  an  assumed  datum  plane  or  bench  mark 
.shown  by  the  plat,  Exhibit  A,  identified  by  the  witness  Mc- 
CoUough,  which  plat  w^as'made  a  part  of  the  decree/' 

By  an  amendment,  so-called,  to  its  argument,  filed  some 
months  later,  appellant  sought  to  modify  or  withdraw  its 
concession  above  quoted,  in  so  far  as  it  relates  to  the  defend- 
ants, Terence  Thomas  and  W.  A.  Barnes,  and  to  insist  that, 
even  upon  the  theory  that  the  trial  court  was  right  in  its 
adjudication  of  the  true  location  of  the  high-water  mark, 
the  evidence  still  established  trespasses  by  the  defendants 
named,  which  ought  to  have  been  enjoined.  This  amendment 
appellees  have  moved  to  strike,  as  being  an  entire  departure 
from  the  points  and  propositions  stated  in  the  original  brief 
of  the  appellant  and  against  the  provisions  of  Section  53  of  the 
Rules  of  this  court,  by  which  **no  alleged  error  or  point  not 
contained  in  the  statement  of  propositions  relied  upon  for 
reversal  shall  be  raised  afterwards,  either  by  reply  brief  or  in 
oral  or  printed  argument  or  on  petition  for  rehearing''.  We 
are  of  the  opinion  that  the  objection  is  well  taken,  and  that 
the  case  must  be  disposed  of  by  us  upon  the  grounds  selected 
and  argued  by  appellant  in  its  original  presentatibn  of  the 
case.  We  hold  this  the  more  readily  from  the  fact  that  an 
examination  of  the  record  makes  it  reasonably  clear  that,  if 
the  trial  court  was  right  in  its  finding  as  to  the  true  boundary 
or  high-water  mark  of  the  lake,  plaintiff  failed  to  make  a 
case  against  any  of  the  appellees. 

II.     The  state,  by  its  own  engineers  and  other  witnesses, 

offered  evidence  as  to  former  official  and  unofficial  surveys  of 

the  lake  and  its  levels  and  as  to  the  visible  water  marks  upon 

rocks  and  other  more  or  less  permanent  monu- 


2.  navioablb  WA-  nients  around  the  lake  border,  all  of  which 

TBR8 :     nlr**- 
water  mai 
definition. 


TBRS:   "hlffh- 

y^fSfH^J^    '"     tended  to  confirm  and  establish  the  fact  that 


the  high-water  mark  or  line  of  the  lake  was 
at  a  point  or  level  approximately  100.36  feet  above  an  agreed 
or  assumed  datum  plane.  The  level  thus  fixed  upon  was  also 
shown  to  correspond  closely  with  the  boundary  visible  to  corn- 
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mon  observation  between  the  soil  covered  with  grasses  a!nd 
other  land  vegetation  and  the  worn  or  denuded  border  of  the 
lake  covered  by  sand  or  gravel,  or  weeds  such  as  are  ordinarily 
found  between  the  extremes  of  high  water  and  low  water  in 
our  inland  lakes.  Tlie  trial  court  appears  to  have  accepted 
the  state's  theory  of  the  fact  situation  as  indicated  by  the 
evidence  adduced,  and  the  decree  appealed  from  gives  to  the 
appellant  the  full  benefit  of  the  showing  so  made  and  estab- 
liishes  the  high-water  mark  at  the  point  located  by  its  engineer. 

It  is  contended,  however,  that,  within  the  meaning  of  the 
law,  the  high-water  mark  is  not  the  point  or  line  to  which  the 
lake  reaches  when  filled  to  its  high-water  stage,  but  is  the  line 
of  the  top  of  the  abrupt  bank,  if  any,  which  separates  the 
denuded  border  surrounding  the  lake  from  the  higher  adjacent 
lands.  None  of  the  authorities  cited  by  the  appellant  affords 
support  for  its  position  in  this  respect.  The  question  was 
before  this  court  in  Houghton  v,  C.  D.  &  M.  B.  Co.,  47  Iowa 
370,  where,  while  recognizing  the  practical  difficulty  fre- 
quently  encountered  in  applying  it  to  a  given  situation^  the 
term  was  defined  as  follows:  High-water  mark  means  what 
its  language  imports — a  water  mark.  It  is  co-ordinate  with 
the  line  of  the  bed  of  the  water,  and  that  only  is  to  be  con- 
sidered the  bed  which  the  water  occupies  sufficiently  long  and 
continuously  to  wrest  it  from  vegetation  and  destroy  its  value 
for  agricultural  purposes. 

This  meaning  of  the  words  has  been  consistently  re- 
affirmed and  adhered  to  in  every  case  since  cursing  in  which  a 
disputed  high-water  mark  has  been  considered.  Welch  v. 
Browning;  115  Iowa  690;  Bennett  v.  Nat,  Starch  Mfg,  Co., 
103  Iowa  207,  210;  State  v.  Jones,  143  Iowa  402;  MerrUl  v. 
Cerro  Oordo  County,  146  Iowa  330.  It  is  the  outer  line  or 
limit  of  the  lake  hed,  and  the  lake  bed  is  that  body  of  land 
which  the  water  occupies  or  covers  sufficiently  long  or  con- 
tinuously to  denude  of  ordinary  vegetation,  and  makes  unfit 
for  agricultural  purposes.  The  top  of  the  steep  banks,  if  any, 
surrounding  a  lake  are  quite  sure  to  be  variable  in  height, 
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rising  from  a  mere  foot  or  two  in  some  places  to  bluffs  of 
many  feet  in  others;  and  to  declare  the  upper  edge  or  summit 
of  these  banks  the  high-water  mark  would  be  as  contrary  to 
all  precedent  as  it  is  opposed  to  nature  and  the  common  knowl- 
edge and  observation  of  mankind.  The  trial  court  did  not 
err  in  rejecting  the  state's  contention  in  this  respect,  or  in 
establishing  the  high-water  mark  of  the  lake  in  accordance 
with  the  survey  and  report  of  the  engineer. 

The  decree  appealed  from  is,  therefore, — Affirmed, 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


C.   George  Stockhausen,   Appellee,   v.   Andrew   Johnson, 

Appellant. 

PKINOIPAIaAin>Aa£MT:    The  RelaUon—DiBqualifLcation  of  Agent 

1  1>7  Interest.  Evidence  reviewed,  and  held  to  be  such  as  to  pre- 
clude a  member  of  a  partnership  from  acting  as  agent  for  the 
partnership  and  for  a  creditor  of  the  partnership  at  the  same 
time  and  in  relation  to  the  same  transaction. 

PABTKEBSHIP:    Dissolntion—- Failme  to  Give  Notice— Effect    The 

2  creditors  of  a  partnership  are  not  affected  by  a  dissolution  of 
which  they  have  no  notice. 

PABTNEBSHIP:     Actions — Obllgatiozui  of  Film— Burden  of  Proof 

3  to  Avoid.  Whenever  it  is  shown  that  the  obligation  sued  upon 
is  a  debt  of  the  partnership  and  that  the  defendant  is  a  member 
of  the  partnership,  the  burden  of  proof  rests  on  the  defendant  to 
show  that  he  is  not  liable. 

PABTNEBSHIP:       Dissolntion— Film    Debts— Oontinned    Liability. 

4  Creditors  of  a  partnership  are  not  bound  by  a  dissolution  agree- 
ment not  consented  to  by  them,  by  which  one  partner  agrees  to 
pay  the  debts  of  the  partnership. 

PBINdPAL  AND  AGENT:    Power  of  Agent— Extraordinary  Emer- 

5  gencies — ^Evidence.  Evidence  reviewed,  and  held  not  to  justify 
the  application  of  the  principle  "that  an  agent  may  be  justified, 
in  view  of  extraordinary  emergencies,  in  assuming  extraordinary 
powers  and  bind  the  principal  accordingly". 

PBINdPAL  AND  AGENT:    Power  of  Agent— Implied  Power--Batl- 

6  ficatioii  of  Blmllar  Acts.     Evidence  reviewed,  and  held  not  to 
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•how,  br  retaon  of  other  similar  transaetions,  implied  anthoritv 
In  an  agent  to  receive  certain  property  in  pavment  of  a  note. 

Appeal  from  Webster  District  Court. — C.  G.  Lee,  Jndge. 

Wednesday,  Jaxuaby  12,  1916. 

Tffin  is  an  action  at  law  upon  a  promissory  note.  At  the 
cIo«e  of  all  the  testimony,  there  was  a  directed  verdict  for  the 
plaintiff.    The  defendant  appeals. — Affirmed. 

Robert  Healy,  for  appellant. 

M,  M.  Joyce  and  Kenyon,  Kelleher,  O'Connor  &  Price, 
for  appellee. 

pREHTON,  J. — Plaintiff's  action  grows  out  of  a  certain  loan 
made  by  the  plaintiff  in  1904  to  the  firm  of  Johnson  &  Water- 
bury,  livestock  dealers,  and  renewals  of  the  loan  by  Waterbury 
in  the  name  of  the  firm,  but  at  a  time  when,  as  the  defendant 
alleges,  the  firm  had  been  dissolved.  There  was  an  attempted 
dissolution  as  between  the  partners  after  the  execution  of 
the  note  for  the  loan  in  question,  but  no  notice  of  dissolution 
was  given,  and  the  plaintiff  had  no  knowledge  thereof.  The 
firm  consisted  of  the  defendant,  Johnson,  and  C.  D.  Water- 
bury.  Plaintiff  had  sent  considerable  sums  of  money  to  C.  D. 
Waterbury  for  investment  in  Iowa,  and  an  important  ques- 
tion in  the  case  was  whether  the  relations  of  plaintiff  and 
Waterbury  were  those  of  principal  and  agent.  But,  as  stated, 
the  loan  in  question,  for  which  the  note  sued  upon  was  given, 
was  made  by  the  firm  to  the  plaintiff,  and  the  money  was  used 
in  the  firm.  The  defendant  claims  that  an  agency  existed,  by 
virtue  of  which  Waterbury  had  authority  to  accept  land 
and  personalty  in  payment  of  the  firm  indebtedness  to  the 
])laintiff  and  to  release  the  defendant  from  all  liability  to  the 
plaintiff;  also,  that  sjich  an  emergency  presented  itself  to 
the  agent  Waterbury  of  the  defendant's  insolvency  that  the 
acts  of  the  agent  in  accepting  land  and  personalty  were 
binding  on  the  plaintiff.    Plaintiff  admits  that  C.  D.  Water- 
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bury  was  his  agent  in  a  sense  and  so  far  as  making  loans 
and  reinvesting  were  concerned,  but  contends  that  'Water- 
bury  's  agency  did  not,  either  expressly  or  impliedly,  authorize 
Waterbury  to  accept  payment  of  the  indebtedness  in  lands 
or  personalty  and  thus  bind  him.  As  stated,  the  trial  court 
directed  a  verdict  for  the  plaintiff,  and  defendant  contends 
that  this  action  was  erroneoiis,  and  that  there  was  sufScient 
evidence  to  warrant  a  finding  of  such  an  agency  as  is  con- 
tended for  by  defendant. 

The  original  petition  alleged  that  in  January,  1911,  a 
promissory  note  was  made  and  executed  by  C.  D.  Waterbury 
in  the  name  of  Johnson  &  Waterbury ;  that,  at  the  time  said 
note  was  executed,  there  existed  a  partnership  between  the 
last  named  parties.  The  petitioTi,  as  amended,  alleged  that, 
in  January,  1904,  the  defendant  was  a  member  of  the  firm  of 
Johnson  &  Waterbury ;  that  at  that  time,  the  plaintiff  loaned 
the  said  firm  $1,500,  and  that  the  individual  members  thereof 
made  and  executed  their  promissory  note  to  the  plaintiff  for 
said  sum,  which  note  matured  in  January,  1907;  that  in 
January,  1907,  the  note  was  renewed  by  a  note  payable  in 
two  years,  which  note  was  signed  by  CT.  D.  Waterbury  as  fol- 
lows: ** Johnson  &  Waterbury,  By  C.  D.  Waterbury";  that 
the  note  was  again  renewed  in  1909  for  a  year,  in  1910  for 
another  year,  and  again  renewed  in  1911  for  a  year.  The 
defenses  set  up  by  the  defendant  raised  issues  of  payment^ 
agency,  estoppel,  statute  of  limitations  and  surety;  but  the 
grounds  relied  upon  for  reversal  are  that  the  court  erred  in 
directing  a  verdict,  because,  as  defendant  claims,  there  was 
suflBcient  evidence  to  submit  the  case  to  the  jury  on  the  theory 
that  C.  D.  Waterbury  was  the  plaintiff  *s  agent,  with  authority 
to  receive  payment  in  property,  and  that  defendant  did  so 
pay  said  Waterbury. 

There  is  no  claim  that  plaintiff  was  ever  paid  anything 
on  the  note  or  debt  by  any  person.  Defendant  became 
insolvent  a  short  time  after  the  loan  was  made.  C.  D.  Water- 
bury died  in  1912,  and  at  that  time  he  was  insolvent.    There 
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is  no  controversy  in  the  evidence  in  the  case.    Plaintiff  resided 
at  all  times  in  Philadelphia.    C.  D,  Waterbury  was  cashier  of 
the  First  National  Bank  of  Dayton,  Iowa.    The  defendant  was 
a  farmer  in  the  vicinity  of  Dayton  and  engaged  in  the  stock 
business.    In  1902,  Waterbury  and  defendant  engaged  in  the 
partnership   business   of  buying,   feeding  and  selling  stock 
under  the  firm  name  of  Johnson  &  Waterbury.    Prior  to  1903, 
a  cousin  of  C.  D.  Waterbury,  one  C.  A.  Waterbury,  had  vis- 
ited Iowa  and  knew  of  the  general  condition  here.    C.  A.  was 
a  brother-in-law  of  plaintiff.     He  had  informed  plaintiff  that 
Iowa  was  a  good  place  in  which  to  invest  money,  and  that 
C.  D.  Waterbury  was  in  the  banking  business  and  could  use 
some  of  plaintiff  ^s  spare  money.     Plaintiff  sent  to   C.   D. 
Waterbury  different  sums  of  money  prior  to  1903,  at  the 
request  of  C.  D.  Waterbury  and  for  the  purpose  of  supplying 
customers  of  C.  D.  Waterbury,  who  collected  the  interest  and 
principal  on  these  loans  and  accounted  to  plaintiff  therefor. 
Some  time  in  1903,  C.  A.  Waterbury  told  plaintiff  of  the 
partnership  of  Johnson  &  Waterbury ;  that  the  business  was 
successful;  and  that  Johnson  was  an  extensive  farmer.     In 
December,  1903,  plaintiff  wrote  C.  D.  Waterbury  that  C.  A. 
Waterbury  had  advised  him  of  the  partnership  of  Johnson  & 
Waterbury,  and  that  the  firm  needed  funds  to  carry  on  the 
business,  and  offered  to  loan  the  partnership  money.    A  few 
days  thereafter,  in  reply  to  this  communication,  C.  D.  Water- 
bury wrote  a  letter  to  plaintiff  that  he  could  place  from 
$1,000  to  $3,000  at  7  per  cent,  elsewhere,  or  that  the  firm 
could  use  the  money.     Thereafter,  plaintiff  sent  $1,500  to 
Waterbury  to  be  used  in  the  firm,  and  with  the  expectation 
of  loaning  it  to  the  firm.    It  is  shown,  without  dispute,  that 
this  money  was  used  by  the  firm  in  the  firm  business.    It  is 
admitted  by  the  defendant,  and  also  admitted  in  a  deed  exe- 
cuted June  27,  1904,  by  the  defendant  and  his  wife  to  C.  D. 
Waterbury.    This  deed  conveys  certain  real  estate  to  Water- 
bury,  and  the  deed  recites  that  Waterbury  assumes  a  mort- 
gage on  the  property  and  certain  other  indebtedness,  includ- 
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ing  the  original  note  given  to  plaintiff.  In  February,  1912, 
C.  D.  Waterbury  became  ill,  from  which  illness  he  died  in 
July,  1912.  He  at  that  time  (February,  1912)  owed  C.  A. 
Waterbury  a  personal  loan,  and  also  a  personal  loan  to  the 
plaintiff.  Thereafter,  C.  A.  Waterbury  came  to  Dayton,  with 
power  of  attorney  from  plaintiff  to  collect  these  claims  and 
the  note  in  litigation  in  this  case.  At  that  time,  he  made  a 
personal  demand  on  two  different  occasions  on  the  defendant 
for  the  pajrment  of  this  note.  Eight  days  after  this,  defendant 
went  to  Waterbury 's  house,  where  they  had  a  further  talk 
with  reference  to  the  partnership  of  Johnson  &  Waterbury, 
concerning  the  unfinished  business  of  the  partnership,  at 
which  time  the  defendant,  with  knowledge  that  the  note  to 
plaintiff  had  not  been  paid,  with  knowledge  that  demand  had 
been  made  upon  him  for  the  payment  of  the  note,  with  knowl- 
edge of  the  fact  that  C.  D.  Waterbury  had  not  paid  the  note 
to  plaintiff  as  he  agreed  to  do  in  the  deed  before  referred  to, 
signed  and  executed,  as  did  also  C.  D.  Waterbury,  the  fol- 
lowing paper: 

"Dayton,  Iowa.  Feb.  8,  1912. 
"In  consideration  of  two  certain  promissory  notes  of  one 
thousand  dollars  each,  given  by  Andrew  Johnson,  I  hereby 
release  him  from  all  obligations  on  account  of  the  partnership 
heretofore  existing  between  the  said  Andrew  Johnson  and 
C.  D.  Waterbury  and  agree  to  settle  all  obligations  out-stand- 
ing from  Johnson  and  Waterbury.  This  settlement  to  include 
any  difference  that  may  exist  on  account  of  the  threshing 
machine  outfit  that  was  sold  to  Baine." 

At  the  same  time,  defendant  executed  two  promissory 
notes  to  Waterbury.  It  appears  from,  the  evidence,  without 
dispute,  that  in  1904,  defendant  became  financially  involved. 
At  that  time,  the  partnership  owed  certain  promissory  notes 
and  other  indebtedness.  Plaintiff  never  heard  of  any  disso- 
lution of  the  firm  of  Johnson  &  Waterbury  from  the  time 
he  first  heard  of  the  firm  until  the  year  1912,  nor  did  he  have 
VaL.xr3lA.--27 
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any  knowledge  or  information  as  to  any  change  in  the  finan- 
cial condition  of  the  firtn.  He  did  not  know  until  1912  about 
the  execution  of  the  deed  before  referred  to.  As  before  stated, 
there  was  never  any  publication  of  notice  of  dissolution  of  the 
firm.  Defendant  admits  that  he  never  sent  plaintiff  any 
notice  of  his  business  relations  with  Waterbury.  After  the 
so-called  dissolution  of  the  firm  in  1904,  C.  D.  Waterbury,  in 
order  to  keep  his  various  businesses  separate,  continued  to  use 
the  firm  name  in  the  transaction  of  the  business  and  used  the 
firm  name  in  his  own  personal  accounts,  and  continued  the 
bank  account  in  the  bank  of  which  he  was  cashier,  in  the  name 
of  Johnson  &  Waterbury.  October  7,  1909,  a  notice  was  pub- 
lished in  a  Dayton  paper  of  a  public  sale  under  the  firm  name 
of  Johnson  &  Waterbury.  It  is  claimed  by  defendant  that 
C.  A.  Waterbury  and  others  knew  of  the  so-called  dissolution 
prior  to  1^07.  But  C,  A.  Waterbury  was  not  the  €tgent  of 
plaintiff  until  he  appeared  upon  the  scene  with  a  power  of 
attorney  in  1912,  and  then  for  the  purpose  of  collecting  these 
claims.  Some  of  the  merchants  in  Dayton  with  whom  the  firm 
of  Johnson  &  Waterbury  transacted  business  did  not  learn  of 
the  dissolution  until  1907.  We  have  set  out  the  statement  of 
facts  somewhat  in  detail,  and  therefrom  it  is  apparent  that 
defendant  is  liable  in  this  case  unless  C.  D.  Waterbury  was 
acting  as  the  agent  of  plaintiff  at  the  time  he  accepted  from 
defendant  the  consideration  for  the  deed,  and  had  authority 
to  bind  plaintiff  in  that  respect. 

The  evidence  relied  upon  by  the  appellant  to  show  the 
authority  of  C.  D.  Waterbury  to  act  as  plaintiff's  agent  is 
that  of  the  plaintiff  himself,  to  a  large  extent,  together  with 
some  of  the  other  circumstances.  The  plaintiff  testified  as  a 
witness  on  this  question  substantially  as  follows: 

*' Before  1904,  and  afterwards,  C.  D.  Waterbury  made  loans 
for  me  in  Dayton,  collected  moneys  for  me,  collected  interest 
on  the  loans  and  remitted  the  interest  to  me,  and  he  reinvested 
loans  that  he  had  made  for  me.    I  had  absolute  confidence  in 
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his  integrity  and  financial  standing.  I  believed  him  to  be 
an  honest  and  upright  man  in  those  days.  I  had  never  been 
in  Dayton  and  knew  no  other  man  personally  there.  I  sent 
him  thousands  of  dollars,  on  different  occasions,  for  invest- 
ments in  Dayton  and  Webster  County.  I  do  not  know  whether 
the  money  he  loaned  Kinney  was  money  I  sent  him  directly 
or  whether  it  was  a  reinvestment.  He.  had  charge  of  that 
money.  I  relied  upon  Waterbury  as  to  the  financial  standing 
of  Kinney.  I  loaned  money  to  Le Valley.  Waterbury  had 
charge  of  that  and  collected  the  interest  and  remitted  to  me^ 
and  he  also  acted  for  me  and  made  a  loan  to  Cole.  He  col- 
lected the  interest  and  remitted  to  me.  There  were  several 
other  loans  that  he  made  for  me  in  Dayton.  In  all  these 
matters,  I  relied  upon  him  for  the  purpose  of  making  the  loan, 
collecting  the  interest  and  keeping  me  advised  as  to  the  situ- 
ation and  condition  of  the  investments.  To  that  extent,  he 
was  my  agent.  When  money  would  be  paid  and  the  loan 
matured,  he  would  report  to  me  and  I  would  permit  him  to 
reinvest  for  me  upon  security  that  he  thought  was  sufficient. 
My  dealings  with  him  extended  from  about  1894  or  1895 
until  1911.  During  that  time,  there  was  an  exchange  of  let- 
ters between  us.  He  was  the  only  person  who  acted  for  me 
or  represented  me  in  any  of  these  transactions  or  any  of  the 
investments  I  made  in  Webster  County.     About  December, 

1903,  I  made  inquiry  of  Waterbury  as  to  whether  he  could 
or  would  make  loans  or  invest  some  money  in  Webster  County. 
At  that  time,  I  wrote  him  that  his  cousin  said  he  was  in 
partnership  and  needed  funds  to  carry  on  the  business,  and 
I  then  offered  to  loan  him  money  in  that  business.  In  January, 

1904,  I  sent  $1,500  to  Waterbury.  I  had  no  notes  signed  by 
anybody  at  the  time  I  sent  that  money.  In  February,  1904, 
I  got  a  note  from  him  for  $1,500,  signed,  *C,  D.  Waterbury 
and  Andrew  Johnson'.  I  was  satisfied  with  the  character  of 
the  note  and  the  character  of  the  signatures  affixed  thereto. 
I  never  met  C.  D.  Waterbury  personally.    My  dealings  with 
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him  were  only  of  a  business  character.  C.  A.  Waterbury  told 
me  that  his  cousin  was  reliable  and  a  man  of  good  judgment^ 
careful  in  his  business  ventures.  When  I  made  these  invest- 
ments, I  had  no  purpose  to  come  to  Iowa  to  investigate  the 
character  of  the  security  or  the  financial  standing  of  my 
debtors.  That  was  left  to  C.  D.  Waterbury,  so  far  as  my  busi- 
ness investments  were  concerned.  I  never  had  any  fault  to 
find  with  any  of  these  investments  or  any  of  his  acts  in  con- 
nection with  his  investments  or  loans  which  he  made  for  me, 
until  the  present  controversy  arose.  The  personal  claim  of 
$500  that  Waterbury  owed  me  at  his  death  was  for  money  col- 
lected from  someone  which  he  retained  with  my  approval,  and 
I  approved  it  when  he  sent  me  his  note.  Not  until  1912  did 
I  learn  of  Johnson's  conveyance  or  transfer  for  the  benefit 
of  his  creditors." 

The  appellant  claims  that  the  dissolution  took  place  from 
the  date  of  the  deed,  June  27,  1904,  and  it  appears  that  at 
that  time,  C.  D.  Waterbury  was  solvent. 

1.  Appellant's  first  proposition  is  that  payment  in  cash, 
or  its  equivalent,  to  an  agent  who  has  authority  to  collect, 
binds  the  principal,  citing  Naiional  Loan  &  Inv.  Co,  v.  Bleas- 
dale,  140  Iowa  695,  and  that  an  agent  who  has  authority  to 
collect  may,  under  extraordinary  conditions,  make  unusual 
terms  of  settlement;  and  in  case  of  an  insolvent  debtor,  the 
acceptance  of  notes  or  security  less  than  money  may  be  best 
and  necessary,  citing  2  Corpus  Juris,  p.  628,  point  29. 

Appellant  also  cites  2  Corpus  Juris,  page  631,  point  64, 
and  Scoti  v.  Oilkey,  (111.)  3&  N.  E.  265,  to  the  proposition  that 
the  agent  cannot,  if  not  indebted  to  the  debtor,  assume  the 
payment  of  the  debtor's  indebtedness  and  discharge  the  latter 
from  liability  to  his  principal,  as  where  the  agent  merely 
credits  the  account  between  the  principal  and  himself  and 
debits  the  account  between  the  debtor  and  himself,  although 
the  agent  may  make  a  hona  fide  loan  to  the  debtor  and  may 
receive  back  the  money  loaned,  thereby  rendering  the  trans- 
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action  a  payment  by  the  debtor,  so  as  to  release  the  debtor 

from  further  liability  to  the  principal. 

Appellee  has  no  quarrel  with  appellant  as  to  the  law  thus 

cited,  but  claims  that  it  does  not  apply  to  the  facts  in  this 

case.    The  situation  might  be  such  that  Waterbury  could  act 

as  agent  of  the  partnership  and  of  plaintiff 
1.  Principal  and  .         ,  ,  7  ,  ,        ,  . 

aqbnt:  ttie  re-   at  the  same  time,  but  we  think,  under  the  evi- 

lation:  dlsquali-  '  ^ 

agent^by^'         dcncc  in  this  case,  that  it  would  not  be  pos- 
Interest  gjy^  j^j,  j^j^^  ^^  j^^  ^j^^  g^n^  Qf  the  partner- 

ship and  the  agent  of  the  plaintiff  at  the  same  time.  The 
evidence  clearly  shows  that,  in  each  transaction  between 
Waterbury  and  plaintiff,  Waterbury  was  acting  as  the  agent 
of  the  borrower,  rather  than  the  lender;  that  he  received  no 
compensation  from  plaintiff  at  any  time;  and  that  he  never 
presumed  to  act  without  express  authority  from  plaintiff  first 
had,  or  upon  his  approval  obtained  after  the  transaction  was 
closed.  It  is  not  claimed  by  the  appellant  that  there  was  ever 
any  express  authority  given  by  the  plaintiff  to  Waterbury  to 
do  what  defendant  claims  was  done  in  regard  to  the  alleged 
payment  and  settlement  of  this  claim.  As  to  the  inference  that 
might  be  drawn  from  the  fact  that  the  money  represented  by 
the  note  in  suit  was  sent  individually  to  Waterbury,  the  record 
clearly  establishes  that  the  defendant  had  nothing  to  do  with 
financing  the  firm  of  Johnson  &  Waterbury.  Waterbury  pro- 
cured all  the  loans,  conducted  all  the  correspondence  with 
reference  to  financial  matters,  and  kept  the  books  of  the  firm. 
Any  person  sending  money  to  the  firm  would  send  it  to  Water- 
bury. That  was  the  custom  and  usage  of  the  firm,  as  shown 
by  the  testimony  of  the  defendant  himself,  and,  as  before 
stated,  there  is  no  dispute  that  this  money  went  into  the  firm 
business.    We  think  that  plaintiff  was  entitled 

2    Partners  HIP  * 

faiiureHo^'iv     ^  actual  uotice,  or  the  equivalent  of  actual 
notice:  effect     noticc,  of  the  so-callcd  dissolution  of  the  part- 
nership which  is  shown  to  have  existed.    And  where  a  member 
of  a  partnership  withdraws,  notice  should  be  given  of  the 
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withdrawal.  Without  such  notice,  the  retiring  member  will 
not  be  protected  from  liability  for  debts  incurred  in  the  firm 
name,  even  after  his  withdrawal.  Young  v,  Clapp,  147  111. 
176 ;  Aeyer  v.  Krohn,  114  111.  574,  580.  And  see  Southwick  d- 
Wheelock  v.  McOovem,  28  Iowa  533 ;  Duff  v.  Baker,  78  Iowa 
642. 

If,  without  notice  of  dissolution,  a  lender  of  money 
extends  the  loan  after  dissolution  and  accepts  a  new  note  in 
the  firm  name,  he  may  maintain  the  action  against  the  mem- 
bers of  the  old  firm,  including  the  retired  members.  Jansen 
V.  GHmshaw,  125  111.  468  (26  111.  App.,  287). 

The  note  sued  on  purports  to  be  a  partnership  note,  and 
it  is  shown  to  have  been  a  partnership  debt,  and  in  that  case, 
the  plaintiff  would  be  entitled  to  recover  against  the  entire 

3.  PARTNERSHIP!     partucrship.    Plaintiff  having  shown  that  the 
tiona'of  flrnK*'  defendant  was  a  member  of  the  firm,  the 

burden  of  proof  ,  .-    - 

to  avoid.  burden  shifts  to  him  to  show  that  he  was  not 

liable  as  such  partner.  Sheldon  v,  Bigelow,  118  Iowa  586; 
Waller  v.  Davis,  59  Iowa  103. 

The  deed  before  referred  to,  from  Johnson  to  Waterbury, 
did  not  dissolve  the  firm.  It  doubtless  was  evidence  of  disso* 
lution  as  between  the  partners.    It  is  shown,  without  dispute, 

4.  Partnership:     that  the  partnership   existed  and  that  the 
firm  d«bt8:'        moucy  was  loaned  to  the  firm,  and  we  think 

continued  11a-      .     . 

biuty.  it  is  not  competent  for  the  two  partners  to  get 

together,  without  the  knowledge  or  consent  of  the  plaintiff, 
who  had  loaned  money,  and  arrange  the  matters  and  thus  bind 
the  plaintiff. 

As  bearing  upon  the  question  before  referred  to  as  to 
whether  C.  D.  Waterbury  could  act  as  the  agent  of  the  part- 
nership and  as  the  agent  of  the  plaintiff  at  the  same  time,  see 
Thomas  v.  Dessney,  57  Iowa  58,  60;  First  Nai.  Bank  of 
Emmetshurg  v.  Otnihus  et  al.,  133  Iowa  409,  413 ;  German  Sav. 
Bank  v,  Des  Moines  Nat  Bank,  122  Iowa  742 ;  First  Nat.  Bank 
of  Davenport  v.  Oifford,  47  Iowa  582 ;  Findley  v,  Cowles,  93 
Iowa  389,  395. 
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2.  It  is  true,  of  course,  as  contended  for  by  appellant, 
that  in  some  cases  involving  the  rights  of  third  persons,  the 
principal  is  bound  by  the  apparent  authority  of  an  agent,  and 
not  by  express  authority  or  instructions;  but  the  authorities 
cited  are  not,  we  think,  applicable  to  the  facts  in  this  case. 

It  is  next  contended  by  appellant  that,  under  the  doctrine 
of  emergency  agency,  Waterbury  had  authority.    As  bearing 
upon  this  proposition,  they  cite  1  Waite's  Acts  &  Def.  232, 
Sec.  12;  Story  on  Agency,  Sees.  85,  141,  193,, 

5.  Principal  and    ^^^        J^,  ,  ...  ,.  ,    , 

ofT^nt^ex-  proposition  IS  not   disputed  by 

SSSwScfea:      appellee,  but  they  insist  that  the  dpctrine  is 
evidence.  ^^^  applicable  to  the  facts  in  this  case.  Under 

this  doctrine;  there  must  be  an  emergency  which  demands 
prompt  action.  In  this  case,  plaintiff  knew  of  Johnson's 
financial  condition  from  January  1  to  June  27,  1904,  when 
the  deed  was  executed,  and  there  is  no  evidence  showing  that 
there  was  any  change  in  the  financial  condition  of  defendant 
or  Waterbury  from  the  date  of  the  execution  of  the  deed  for  a 
period  of  several  months  thereafter.  There  was  correspond- 
ence between  plaintiff  and  Waterbury  about  this  time.  Water- 
bury could  have  communicated  with  plaintiff  and  could  have 
obtained  his  authority  to  accept  the  deed,  or  could  have 
reported  the  taking  of  the  deed  after  it  was  executed  and  could 
have  received  the  approval  or  disapproval  thereof  by  plain- 
tiff. The  undisputed  evidence  is  that  plaintiff  had  no  knowl- 
edge of  that  instrument  for  some  years  afterwards.  Except 
in  one  instance,  where  Waterbury  retained  $500  which  had 
been  collected  for  plaintiff,  plaintiff  gave  Waterbury  express 
authority  for  each  transaction.  We  are  of  opinion  that,  under 
the  records,  it  is  not  shown  that  Waterbury  acted  within  any 
implied  authority,  or  that  he  was  warranted  in  making  unusual 
terms  of  settlement,  even  if  it  should  be  conceded  that  Water- 
bury had  authority  to  act  for  plaintiff  at  all. 

3.  It  is  next  contended  by  appellant  that  a  custom  is  suffi- 
cient to  imply  authority,  and  they  cite  Orant  v.  Humerick^ 
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123  Iowa  571,  573,  to  the  point  that,  where  it  appears  that  an 
alleged  agent  has  performed  acts  similar  to 

6.  Principal,  and 

AGENT :  power    the  one  m  question,  which  have  been  ratified 

of  agent:  Im-  ^ 

?atmcSi^n^of  ^y  ^^^  principal,  his  authority  may  be 
similar  acu.  implied.  But  there  is  but  one  instance  to 
which  appellant  refers,  as  we  understand  it,  and  that  is 
where  Waterbury  collected  $500  for  plaintiff  and  retained  it. 
Furthermore,  it  is  shown  that  the  retaining  of  this  note  was 
immediately  approved  in  a  letter  by  plaintiff  to  Waterbury, 
so.  that  the  prompt  ratification  amounted  to  the  same  as  express 
authority. 

As  to  the  suretyship  relation,  counsel  for  appellant  say 
that,  in  view  of  the  decision  in  McArea/vy  v.  Magril,  123  Iowa 
605,  they  have  not  seen  fit  to  argue  the  question  of  the  surety- 
ship relation  at  any  length,  but  claim  that  the  case  should 
have  been  submitted  to  the  jury  on  the  other  questions  sug- 
gested. It  is  conceded  by  both  that  the  rule  of  that  case  does 
not  follow  the*  holdings  of  perhaps  the  majority  of  other 
courts.  Plaintiff  never  consented  to  the  change  in  the  rela- 
tionship between  himself  and  the  partnership  on  the  original 
indebtedness.  Under  the  evidence  in  this  case,  we  think  that 
we  should  spend  no  more  time  on  this  proposition. 

There  is  no  dispute  as  to  the  essential  facts  in  the  case, 
and,  admitting  all  the  evidence  and  most  favorable  inferences 
that  could  be  drawn  therefrom  in  favor  of  the  defendant,  we 
think  that  for  the  reasons  given,  as  a  matter  of  law,  the  plain- 
tiff was  entitled  to  recover.  Such  was  the  holding  of  the  dis- 
trict court,  and  the  judgment  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Bernice  L.  Young,  Appellant,  v.  John  A.  Young,  Appellee. 

DIVOBOE:  Grounds — Craelty— Evidence — ^Insufficiency.  Evidence 
held  insuflacient  to  jufltify  decree  of  divorcse  on  ground  of  cruel 
and  inhuman  treatment. 


Digitized  by  LjOOQ IC 


Jan.  1916]  Young  v.  Young.  425 

Appeal  from  Buchanan  District  Court, — George  W.  Dunham, 

Judge. 

Wednesday,  January  12,  1916. 

Plaintiff  asks  a  divorce  from  the  defendant  on  account 

of  his  alleged  cruel  and  inhuman  treatment,  and  for  alimony. 

Defendant  denies  the  facts  alleged  in  the  petition,  and,  after 

a  full  trial,  the  district  court  dismissed  the  plaintiff's  petition, 

and  from  such  ruling  and  judgment,  the  plaintiff  appeals. — 

Aflirmed, 

• 
Hasner  A-  Hasner  and  O,  H,  Phillips,  for  appellant. 

Edwards,  Loyxgley,  Eansier  ct  Smith,  for  appellee. 

Preston,  J. — There  is  no  dispute  between  counsel  as  to 

legal  propositions.     Plaintiff  contends  that  treatment  which 

affects  the  mind  to  such  a  degree  as  to  destroy  health  and 

endanger  life  is  a  cause  for  divorce,  citing 

Divorce:  ° 

¥ii}^!^^i'A^'    cases,    and   that   unfounded    accusations    of 

elty :  eviaence :  ' 

sufflctency.  unchastity  may  wound  the  feelings  and 
destroy  the  wife's  peace  of  mind  to  such  an  extent  as  to 
endanger  her  life,  citing  further  cases. 

Appellee  does  not  dispute  these  propositions,  but  says 
that  a  fact  case  is  presented,  and  he  relies  upon  the  following 
cases  to  sustain  the  decree:  Kitikade  v,  Kinkade,  164  Iowa  56; 
Laytoii  V.  Layton,  166  Iowa  74 ;  Meyer  v.  Meyer,  169  Iowa  204. 

It  is  a  fact  case.  It  will  serve  no  useful  purpose  to  set 
out  all  of  the  evidence  of  the  parties  and  witnesses  in  detail, 
but  we  shall  attempt  to  determine  the  matter  by  stating  in  a 
general  way  the  claims  of  the  parties  and  our  conclusions. 

The  parties  were  married  in  January,  1901,  and  lived 
together  until  January,  1914.  There  were  three  children,  the 
youngest  being  four  years  old  at  the  time  of  the  trial.  It  is 
claimed  by  counsel  for  plaintiff  that  she  is  a  lady  of  refine- 
ment, and  he  concedes  that  the  defendant  is  a  man  of  more 
than  ordinary  ability.    When  the  parties  were  first  married, 
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they  lived  in  the  town  of  Lamont,  for  two  years,  and  after- 
wards moved  onto  the  husband's  farm  of  320  acres,  which  was 
later  increased  by  the  purchase  of  80  acres  more.  The  plain- 
tiff's claim  is  that  the  defendant  is  worth  about  $60,000.00, 
and  she  asks  a  divorce  and  alimony  in  the  sum  of  $25,000.00. 

It  is  not  claimed  by  plaintiff  that  the  defendant  was 
guilty  of  any  personal  violence,  but  that  he  was  jealous  of 
others,  particularly  one  or  two  doctors,  and  that  he  accused 
her  of  improper  relations  with  other  men,  and  that  such 
accusations  were  of  frequent  occurrence,  and  that,  because 
thereof,  her  health  ajid  life  have  been  affected.  Some  of  the 
matters  complained  of  were  during  the  early  part  of  the  mar- 
ried life  of  these  parties.  There  seems  to  have  been  trouble 
about  1903,  after  which  there  was  a  reconciliation  between 
them.  The  first  matter  complained  about  by  her  was  in  regard 
to  one  Fred  Draper,  a  nephew  of  defendant,  and  occurred 
during  the  first  two  years  and  before  the  reconciliation.  Of 
this,  plaintiff  says  in  substance  that  defendant,  at  one  time, 
came  home  and  found  his  nephew  at  the  house,  and  said  that 
the  plaintiff  met  him  by  date ;  that  the  young  man  was  about 
twenty-one  years  old  and  was  a  son  of  defendant's  sister;  that 
the  transaction  happened  on  a  Sunday  morning,  and  that,  on 
this  morning,  she  did  not  go  to  Sunday  School  with  her  hus- 
band ;  that  he  wanted  her  to  go,  but  that  defendant  said  she 
stayed  at  home  to  meet  Draper.  Her  evidence  is  that  Draper 
came  to  the  house  and  inquired  for  Mr.  Young  while  defendant 
was  at  church,  and  that  he  came  in  and  waited  until  Mr. 
Young  returned,  and  plaintiff  claims  that,  when  defendant 
came,  he  ordered  Draper  out  of  the  house.  Plaintiff  testifies 
that  defendant  called  her  and  her  mother  and  sisters  vile 
names,  charging  them  with  being  impure  and  unchaste. 

Another  circumstance  testified  to  by  plaintiff  is  that, 
while  she  was  living  in  town,  her  cousin  came  to  visit  plain- 
tiff's mother,  and  the  plaintiff  desired  to  visit  her  mother,  and 
that  defendant  replied  that,  if  she  went,  she  could  take  her 
things  and  stay.    When  plaintiff  returned  to  her  home,  with 


Digitized  by  LjOOQ IC 


Jan.  1916]  Young  v.  Young.  427 

her  father,  after  this  visit,  she  claims  that  defendant  rushed 
at  them  with  a  revolver,  threatening  to  shoot.  Plaintiff  had 
been  away  from  home  several  days.  The  father  testifies,  in 
reference  to  the  transaction,  that  defendant  ran  into  the  house 
and  came  out  with  a  gun  in  his  hand,  and  says,  "I  will  fix 
them",  and  came  towards  plaintiff  and  her  father;  that 
defendant's  sister  grabbed  hold  of  defendant,  and  witness 
says  he  does  not  know  whether  she  was  as  strong  as  he  or  not, 
but  that  she  held  him  until  they  got  up  to  them.  About  two 
weeks  after  this  transaction,  there  was  a  reconciliation  between 
the  parties,  and  they  went  to  live  together  again,  plaintiff 
stating  .that  she  "thought  a  lot  of  him";  and  their  differences 
were  adjusted  and  they  went  to  the  farm  to  live,  defendant 
promising  to  do  better. 

When  the  first  child  was  bom,  a  reputable  physician  was 
employed  to  attend  her,  and  thereafter  she  had  occasion  to 
get  medicine  of  him  for  the  child,  now  and  then,  and  plaintiff 
claims  that  defendant  became  jealous  of  her,  and  objected  to 
her  going  to  his  office.  At  one  time,  a  few  days  after  the  plain- 
tiff had  gone  to  the  doctor's  office  for  medicine  for  the  child, 
defendant  asked  a  witness  who  had  nursed  plaintiff  whether 
she  thought  plaintiff  did  anything  wrong  in  going  to  the 
doctor's  ofiice  alone,  and  asked  the  witness  whether  she 
thought  plaintiff  was  guilty  of  a  misdemeanor,  and  this  wit- 
ness says  that  she  told  defendant  that  she  did  not  think  there 
was  any  impropriety,  and  she  says  defendant  said  he  thought 
otherwise.  Plaintiff  testified  that  defendant  frequently  threw 
this  matter  up  to  her  afterwards. 

The  next  occurrence  w«^  in  regard  to  a  young  milk  hauler 
who  hauled  milk  for  the  farmers  to  the  creamery  and  stopped 
at  defendant's  house  daily.  It  is  testified  that  the  milk  boy 
stopped  one  day,  and  plaintiff  showed  him  her  incubator  and 
the  chickens  that  had  been  hatched,  and  plaintiff's  claim  is 
that,  when  defendant  came  home,  he  abused  his  wife  and  told 
her  the  young  Tjian  did  not  come  to  see  the  chickens,  but  to 
see  her.    And  it  is  testified  by  plaintiff  that  defendant  was 
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jealous  of  the  mail  carriers  j  that  he  charged  that  their  second 
son  was  not  his  child.  Plaintiff  claims  that  defendant  accused 
her  of  having  designs  upon  another  young  man,  a  nephew  of 
defendant's. 

A  short  time  before  plaintiff  left  her  home,  she  sprained 
her  knee,  and  another  physiqian  attended  her.  The  doctor 
called  to  see  her,  and  plaintiff's  claim  is  that  defendant  came 
to  the  house  and  wanted  to  know  what  was  up,  and  plaintiff 
explained  how  the  doctor  happened  to  call,  and  she  says  that 
the  defendant  charged  her  with  being  immodest,  and  stated 
that  the  only  reason  the  doctor  was  there  was  "just  to  look 
at  her  leg."  Plaintiff  and  defendant  attended  the  Methodist 
church  at  Lamont,  and  so  did  the  physician  last  referred  to. 
Plaintiff  says  that,  because  of  the  defendant's  jealousy  of  this 
physician,  he  insisted  on  her  going  to  church  at  Aurora. 
Plaintiff  says  that,  while  she  was  lame,  she  wanted  to  go  and 
visit  her  sister  in  Oelwein,  and  that  defendant  was  angry 
about  it,  saying  that,  as  soon  as  the  children  were  old  enough, 
he  would  give  her  her  walking  papers,  and  that  he  would  not 
live  with  such  a  woman.  She  testifies  that,  on  the  day  she  left 
home,  defendant  was  angry.  The  defendant  retained  pos- 
session of  the  three  children  when  plaintiff  left. 

This  is  the  substance  and  substantially  all  the  circum- 
stances relied  upon  by  plaintiff.  There  is  some  evidence  tend- 
ing to  support  plaintiff's  claim  at  some  points,  but  it  must  be 
admitted  that  the  corroboration  is  not  at  all  strong.  The  case 
depends  very  largely  upon  the  testimony  of  the  plaintiff  her- 
self. She  gives  the  names  of  persons  who,  she  saj'^s,  were  the 
cause  of  the  jealousy  and  in  whose  presence  she  claims  the 
outbursts  occurred,  but  she  does  not  call  these  witnesses  to 
support  her  statements,  and  offers  no  explanation  for  her 
failure  to  produce  them.  The  first  witness  for  plaintiff,  Mrs. 
Voorhees,  does  not  relate  anything  that  occurred  between 
plaintiff  and  defendant,  but  gives  a  conversation  between  the 
wit^iess  and  defendant,  in  which  he  inquired  as  to  whether 
witness  thought  plaintiff  did  anything  wrong  in  going  to  the 
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doctor's  oflSce  alone.  The  next  witness  is  a  domestic  employed 
in  the  family,  who  had  been  there  for  some  time.  This  witness 
does  not  testify  to  any  continual  charges  of  unfaithfulness  and 
cruelty,  as  claimed  by  plaintiflf.  It  would  seem  as  though,  if 
such  treatment  was  incessant,  as  plaintiff  claims,  the  domestic 
would  have  heard  some  of  it ;  but  the  only  circumstance  testi- 
fied to  by  this  witness  is  that,  when  the  doctor  came  to 
examine  plaintiff's  sprained  knee,  defendant  said,  ''She  just 
wanted  the  doctor  to  look  at  her  leg."  This  was  the  fact,  and 
any  impropriety  in  the  statement  would  necessarily  depend 
upon  the  meaning  of  the  witness,  as  shown  by  the  tone  of 
voice.  The  next  witness.  Bush,  testifies  to  nothing  thiat 
occurred  before  the  separation,  but  testifies  that  defendant 
said  he  would  not  take  plaintiff  back, — at  least  that  is  the  way 
the  witness  understood  him.  On  cross-examination,  the  wit- 
ness says  that  this  was  on  the  theory,  as  he  understood  it,  that, 
as  the  parties  were  quarreling,  he  would  not  want  to  take  her 
back.    This  is  the  substance  of  all  the  testimony  in  chief. 

In  rebi^ttal,  plaintiff's  father  testified  to  the  revolver 
transaction  before  referred  to.  It  does  not  clearly  appear 
what  that  difficulty  was  about,  but  there  was  no  attack  or 
assault  on  the  wife  at  that  time,  and  no  contention  with  the 
wife.  This  transaction  was  before  the  separation  and  recon- 
ciliation, and  thereafter  they  went  to  the  farm  to  live. 

The  defendant  denies  in  detail  substantially  all  plain- 
tiff's claims.  He  denies  the  Draper  matter.  Draper  was  not 
called  to  support  plaintiff's  claim,  and  it  appears  that  plain- 
tiff's  sister  was  at  the  home  the  same  day,  and  does  not  testify 
to  any  such  conversation  of  the  defendant's.  The  defendant 
flatly  denies  making  any  such  charges  as  claimed  by  plaintiff 
as  to  the  first  doctor  before  referred  to,  and  this  doctor  was 
the  attending  physician  called  by  the  defendant  himself  to 
attend  the  birth  of  two  of  his  children, — at  least  one  of  these 
children  was  bom  after  the  alleged  accusations  against  this 
physician.  In  regard  to  this  physician,  defendant  testified, 
and  it  seems  undisputed,  that  it  was  customary  for  plaintiff 
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to  go  into  the  office  of  this  physician  almost  every  time  she 
went  to  town,  and  that,  one  day,  plaintiff  said  to  him  that  the 
doctor's  wife  came  in,  and  plaintiff  said,  **I  have  an  idea  his 
wife  is  a  little  jealous  of  me",  and  that  defendant  said,  *'If 
that  is  the  case,  it  is  time  you  are  careful  about  not  going  in 
there  unattended;  because,  if  she  is  jealous  of  you,  she  won't 
give  you  any  particular  good  standing,  or  say  any  good  things 
for  you:  she  might  misinterpret  your  motive  and  say  some- 
thing derogatory  in  regard  to  your  going  there.  Don't  go 
there  any  more  unless  you  are  attended  by  me  or  some  lady." 
And  that  plaintiff  said  all  right,  she  wouldn't.  Defendant 
denies  the  testimony,  in  part  at  least,  of  Mrs.  Voorhees. 

If  the  doctor's  wife  was  jealous  of  plaintiff,  we  think  it 
would  not  constitute  cruel  and  inhuman  treatment  for 
defendant  to  caution  her  against  a  continuation  of  such  visits. 
As  to  the  milk  hauler  and  the  mail  carriers,  plaintiff  does  not 
testify  that  defendant  charged  her  with  any  infidelity  with 
them,  but  only  that  he  thought  it  was  improper  for  men  to 
come  to  the  house  to  visit  a  married  woman  when  no  one  else 
was  there.  But,  aside  from  this,  defendant  denies  making  the 
statements  concerning  them  which  plaintiff  testified  to. 
Defendant  denies  saying  at  any  time  that  the  second  son  was 
not  his  child.  We  think  the  defendant's  conduct  towards  this 
son,  in  some  measure,  sustains  his  denial.  As  to  the  defend- 
ant's objection  to  plaintiff's  going  to  the  dentist's  at  Oelwein, 
on  cross-examination  plaintiff  admitted  that  her  husband  took 
her  to  the  train  for  that  purpose,  and  gave  her  a  blank  signed 
check  to  pay  the  bill,  and  she  admits  that  he  took  her  to  the 
train  to  go  and  visit  her  mother  and  sister.  Another  circum- 
stance that  perhaps  we  should  have  referred  to  is  that  plain- 
tiff testified  that  defendant  found  fault  with  her  because  she 
went  to  a  neighbor's  with  Ross  Young,  defendant's  nephew. 
Defendant  denies  this,  and  Boss  Young  himself,  as  a  witness, 
testifies  that  Mr.  Young  made  no  objections,  but  rather  asked 
him  to  go  with  plaintiff.  As  to  the  revolver  transaction,  the  * 
defendant  denies  a  part  of  the  testimony  introduced  for  plain- 
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tiff.  He  swears  that  he  did  not  say  that  he  would  get  the  gun 
and  fix  them.  He  denies  that  he  went  into  the  house  for  it, 
but  says  that  he  carried  it  on  his  person.  He  admits,  however, 
that  his  sister  came  out  and  took  the  revolver  away  from  him, 
and  he  testifies  that  he  was  not  going  to  shoot  plaintiff  or  her 
father.  His  explanation  is  that  he  does  not  know  why  he  had 
the  revolver,  but  claims  it  was  to  make  plaintiff's  father  get 
out  of  there,  and  he  says  he  had  no  contention  with  his  wife 
at  that  time  whatever.  The  defendant's  testimony  and 
explanation  of  this  revolver  transaction  are  not  entirely  satis- 
factory or  to  his  credit,  and  yet  we  think  it  cannot  be  properly 
claimed  that,  because  of  anything  he  said  or  did  at  that  time, 
his  wife's  life  was  in  danger.  And  that  is  the  claim  in  this 
case.  The  trial  court  saw  the  witnesses  and  their  manner  and 
appearance,  and,  as  we  have  said  many  times,  we  should  give 
some  weight  to  that  fact.  We  have  examined  this  evidence, 
and  we  are  ourselves  satisfied  that,  although  these  parties  have 
not  done  right  by  each  other,  the  plaintiff  has  not  made  a  case 
warranting  a  decree  of  divorce. 

Aa  in  many  divorce  cases,  the  situation  is  most  unfor- 
tunate. Here  are  people  who  have  not  yet  reached  middle 
life,  with  three  interesting  children ;  they  are  well  to  do.  They 
are  responsible  for  bringing  these  children  into  this  world, 
and  they  are  abundantly  able  to  take  care  of  them  and  raise 
them  properly  to  make  good  citizens,  and  it  is  their  duty  to  do 
so."  Though  we  hold  that  the  evidence  is  not  sufficient  to 
justify  a  divorce,  yet  the  defendant  has  not  treated  his  wife 
with  the  consideration  due  to  the  mother  of  his  children,  and 
it  may  be  that  the  wife  has  not  always  done  as  she  should. 
The  thing  for  these  people  to  do  is  to  get  together  and  bury 
the  past ;  to  recall  their  marriage  vows  and  perform  their  duty 
to  themselves,  to  their  children  and  to  the  state. 

The  judgment  and  decree  of  the  district  court  are — 
Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Digitized  by  LjOOQ IC 


432  Balz  v.  Goquillette.  [173  Iowa 


E.  L.  Balz,  Appellee,  v.  A.  Coquillette,  Appellant. 

HABEAS  OOBF17S:    Scope  of  Inquiry— Oommitment  to  Oraod  Jozy— 

1  Beviev.  One  held  to  answer  to  the  gn>and  jury  under  a  state  of 
facts  which  constitute  no  crime,  will  be  released  on  habecut  corpus. 
Evidence  reviewed,  and  held  to  justify  an  order  releasing  the 
complainant. 

INSUBANCfE:      Criminal    Law— False    Beports — Statute—Construe- 

2  tion.  Sec.  1641-g,  Sup.  Code,  1913,  punishing  the  making  of  false 
reports  for  the  purpose,  etc.,  of  inflating  the  apparent  value  of 
shares  of  stock,  has  manifestly  no  application  to  the  making  of 
reports  concerning  the  financial  operations  of  a  fraternal  bene- 
ficiary association  organized  under  Chap.  9,  Title  9,  Code,  1897, 
such  associations  having  no  issue  of  capital  stock. 

Appeal  from  Superior  Court  of  Cedar  Bapids. — C.  B.  Bobbins, 

Judge. 

Thubsday,  January  13,  1916. 

The  opinion  states  the  case. — Aflirrned. 

O.  P.  LiTwiUe,  County  Attorney,  and  Bickel  ds  Dennis, 
tor  appellant. 

Orimm  cfe  Treurin,  for  appellee. 

Weaver,  J. — The  plaintiff  herein,  E.  L.  Balz,  is  the  secre- 
tary of  an  insurance  benefit  association  known  as  The  Modern 
Brotherhood  of  America.  On  September  28,  1914,  a  pre- 
1.  Habeas  ooBPX78:liininary  information  was  filed  before  one 
qvS^:  a>nunit*  Nugent,  a  justice  of  the  peace  at  Cedar 
Jury:  rew!«w.  Rapids,  lowa,  charging  that  Balz,  in  pub- 
lishing a  report  of  t]ie  expenditures  of  the  brotherhood  for 
the  month  of  August,  1913,  included  therein  an  item  reading 
88  follows:  '^Field  expense,  sundry  amounts  as  per  itemized 
statement,  $^7,405.47";  that  the  statement  so  made  was  false ; 
that  tlie  sum  so  indicated  had  not  been  paid  out  for  field 
expenses;  and  that  the  report  was  so  published,  falsely  and 
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corruptly,  with  the  intent  to  deceive  and  mislead  the  members 
of  the  brotherhood,  as  well  as  the  public  generally.  Upon  this 
Information,  a  warrant  was  issued,  and  Balz  arrested.  After 
hearing  the  evidence  oflFered,  the  magistrate  overruled  a 
motion  for  the  discharge  of  the  accused  and  found  that  there 
was  sufficient  ground  for  holding  him  to  bail  to  await  the 
action  of  the  grand  jury,  and  entered  an  order  accordingly. 
Thereupon,  the  accused  sued  out  a  writ  of  habeas  corpus  from 
the  superior  court  of  Cedar  Rapids,  and,  after  a  hearing  and 
examination  of  the  case,  the  court  found  that  the  charge  was 
not  sustained  by  sufficient  evidence,  and  ordered  the  petitioner 
discharged.  From  this  order,  the  proceeding  has  been  brought 
to  this  court  by  the  defendant,  in  whose  custody  Balz  was 
placed  by  the  committing  magistrate. 

The  section  of  the  statute  with  a  violation  of  which  the 
appellee  was  charged  reads  as  follows : 

'*Sec.  1641-g,  Every  director,  officer  or  agent  of  any  cor- 
poration or  joint-stock  association,  who  knowingly  concurs  in 
making,  publishing  or  posting,  either  generally  or  privately 
to  the  stockholders  or  other  persons,  any  written  report, 
exhibit,  or  statement  of  its  affairs  or  pecuniary  condition,  or 
book  or  notice  containing  any  material  statement  which  is 
false,  or  any  untrue  or  wilfully  or  fraudulently  exaggerated 
report,  prospectus,  account,  statement  of  operations,  values, 
business,  profits,  expenditures,  or  prospects,  or  any  other 
paper  or  document  intended  to  produce  or  give,  or  having. a 
tendency  to  produce  or  give,  the  shares  of  stock  in  such  cor- 
poration a  greater  value  or  a  less  apparent  or  market  value 
than  they  really  possess,  is  guilty  of  a  felony,  and  upon  con- 
viction thereof  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  to  exceed  one  year,  or  by  imprisonment  in 
the  county  jail  not  to  exceed  six  months  or.  a  fine  not  exceed- 
ing five  hundred  dollars.'' 

Stated  briefly,  the  facts  are  as  follows:    The  petitioner, 
as  secretary  of  the  Modem  Brotherhood,  prepared  a  statement 
of  the  financial  operations  and  condition  of  that  organization 
Vol.  173  Ia.— 28 
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covering  the  month  of  August,  1913,  and  published  the  same 
in  a  journal  which  is  issued  at  regular  intervals  in  the  interest 
of  the  brotherhood.    Under  its  plan  of  business,  the  brother- 
hood appears  to  have  maintained  a  general  fund  upon  which 
orders  were  drawn  for  the  payment  of  expenses,  such  as  sal- 
aries of  officers,  clerk  hire,  supplies,  legal  expenses,  field  work 
and  other  purposes  pertaining  to  the  general  management  of 
the  corporate  affairs.    This  general  fund  was  carried  in  a  bank, 
which  accounted  to  the  brotherhood  or  its  treasurer  for 
interest  at  the  rate  of  2  per  cent,  on  daily  balances.     The 
receipts  for  the  credit  of  the  general  fund  for  the  month  of 
August  were  $73,294.67,  and  this  item  was  incorporated  in 
the  published  statement.    Against  this  fund,  the  secretary,  in 
an  itemized  statement  known  as  Exhibit  2,  reported  a  "List 
of  Orders  Drawn  on  the  General  Fund  from  August  1,  1913, 
to  September  1, 1913."    In  this  list,  under  the  head  of  ''Field 
Expenses",  is  an  extended  statement  of  orders  drawn,  most 
of  which  were  comparatively  small  amounts,  amounting  in  the 
aggregate  to  $2,405.47,  and  closing  with  the  single  item,  "  A.  H. 
Gale,  $25,000",  making  a  total  of  $27,405.47.     A.  H.  Gale 
was  the  treasurer  of  the  brotherhood.    The  explanation  of  this 
statement  is  that  the  actual  expenses  incurred  for  field  expenses 
during  that  month  amounted  only  to  the  first  named  sum, 
$2,405.47;  but  the  further  order  of  $25,000  was  drawn  on 
account  of  future  or  anticipated  expenses,  for  the  purpose  of 
taking  it  out  of  the  general  fund,  where  it  earned,  as  we  have 
said,  only  2  per  cent,  interest  on  daily  balances,  and  placing  or 
investing  the  same  in  certificates  of  deposit,  in  which  form  a 
more  remunerative  rate  of  interest  could  be  obtained.    This 
deposit  was  represented  by  five  certificates  of  $5,000  each,  the 
theory  of  the  transaction  evidently  being  that,  when  the  money 
was  required  for  field  work,  the  certificates  could  be  cashed 
one  at  a  time  as  needed.    The  money  had  not,  in  fact,  been 
expended,  nor  were  the  assets  of  the  brotherhood  decreased  or 
impaired  by  said  amount  of  $25,000,  or  any  part  thereof ;  but 
of  necessity,  the  order  upon  the  treasurer,  by  means  of  which 
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this  sum  was  taken  or  transferred  from  the  general  fund  and 
thereafter  carried  in  the  form  of  certificates  of  deposit, 
appears  in  the  account  of  orders  drawn,  and  the  treasurer  was 
entitled  to  credit  accordingly.  The  facts  concerning  this 
transaction  do  not  appear  in  the  published  report  with  the 
fullness  or  in  the  closely  consecutive  order  in  which  we  have 
here  stated  them;  but  they  do  appear  with  sufficient  particu- 
larity to  make  it  plain  to  the  ordinary  understanding  that 
there  was  no  attempt  to  deceive  or  mislead  the  brotherhood 
or  the  public  as  to  the  truth,  and  also  to  make  it  clear  that 
the  brotherhood  and  its  membership  had  in  no  manner  been 
wronged.  By  whom  this  method  of  holding  the  funds  and 
keeping  the  brotherhood's  accounts  was  planned  or  author- 
ized does  not  appear;  but,  so  far  as  shown,  the  books  were 
kept  and  the  acts  of  the  secretary  in  the  management  of  his 
office  wtere  strictly  within  the  scope  of  the  duties  which  had 
been  imposed  upon  him ;  nor  can  it  be  said  that,  when  his  pub* 
lished  statement  is  fairly  read  as  a  whole,  it  states  anything 
more  or  less  than  the  literal  truth,  so  far  at  least  as  relates 
to  the  single  item  which  the  preliminary  information 
denounces  as  false. 

It  follows  of  necessity  that,  even  if  we  assume  that  the 
statute  in  question  has  any  application  to  a  case  such  as  the 
state  here  attempts  to  make,  there  is  such  a  manifest  failure 
of  proof  that  the  court  below  was  clearly  and  unquestionably 
right  in  sustaining  the  writ  of  habeas  corpus  and  ordering  the 
petitioner  discharged. 

Moreover,  we  are  fully  persuaded  that,  if  the  evidence 
fairly  sustained  the  charge  made  in  the  preliminary  informa- 
tion, it  would  constitute  no  ground  for  prosecution  or  pun- 
ishment under  this  statute.  A  reading  of  the 
^'  criminaYiaw-  Section  shows  that  it  is  made  up  of  a  single 
staiute*:^'^^*  *     sentence,  in  which  punishment  is  provided 

construbtlon.         ^^^    ^j^^    ^^^    ^j    ^^^    ^gj^^^    ^^    ^^^^^    ^j    ^ 

corporation  or  joint  stock  association  for  knowingly  mak- 
ing,  publishing  or  posting   false   reports   of  its  pecuniary 
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condition  or  business  affairs  or  operations  ''intended  to 
produce  or  give,  or  having  a  tendency  to  produce  or  give, 
the  shares  of  stock  in  such  corporation  a  greater  value  or  a  less 
apparent  or  market  value  than  they  really  possess".  It 
appears,  without  dispute,  that  the  brotherhood  is  a  fraternal 
beneficiary  association  organized  under  Chapter  9,  Title  9,  of 
the  Code  and  amendments  thereto,  not  for  pecuniary  profit, 
and  wholly  without  capital  stock  or  stockholders.  It  issues  no 
shares  of  stock.  No  share  or  interest  therein  can  become  a 
matter  of  barter,  purchase  or  sale  in  the  markets,  and  nothing 
appearing  in  the  secretary's  published  report  could  ''produce 
or  give,  or  have  a  tendency  to  produce  or  give,  the  shares  of 
stock  in  such  corporation  a  greater  or  a  less  apparent  or  market 
value  than  they  really  possess".  Criminal  statutes  are  not  to 
be  given  any  forced  or  unnatural  construction  in  order  to 
bring  within  their  scope  acts  or  conduct  to  which  they  are  not 
clearly  and  fairly  applicable.  We  are  well  satisfied  that  the 
matters  complained  of  in'  the  preliminary  information  con- 
stitute no  public  offense  under  the  statute  upon  which  the 
state  places  reliance. 

The  petitioner  was  properly  discharged,  and  the  order 
and  ruling  of  the  trial  court  are — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


WnjLiAM  BiKBKAMP,  Appellee,  v.  M.  Beuthien  et  al., 
Appellants. 

BBOKBBS:  Action  for  Compensation — ^Pleading — ^Express  Contract— 
1  Qnantom  Memit— Variance.  A  broker  who,  in  his  pleading, 
plants  his  right  to  recover  solely  on  an  express  contract  of  employ- 
ment and  not  on  any  claim  of  quantum  meruit ^  must  recover  upon 
proof  of  such  express  contract  and  compliance  therewith,  or  not 
at  all.  So  held  where  the  evidence  wholly  failed  to  show  that  the 
wife,  jointly  sued  with  her  husband  on  an  express  contract,  ever 
contracted  with  the  broker  or  authorized  her  husband  to  so  con* 
tract  for  her. 
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TSIAL:    Instrttctions— Applicability  to  Eyldence.    It  is  error  to  in- 

2  0truct  on  a  theory  unsupported  by  any  evidence.  So  held  where 
the  court  submitted  to  the  jury  the  question  whether  a  wife  had 
authorized  her  husband  generally  to  contract  in  her  behalf,  there 
being  no  evidence  of  such  authorizi^tion. 

HUSBAND  AND  WTPB:    Agency  of  Hnaband  for  Wife— Inmifflciency 

3  of  Sho-wing.  The  naked  fact  that  a  wife  knew  that  her  husband 
was  trying  to  bring  about  a  sale  of  her  property  is  insufficient  to 
render  her  liable  for  the  commission  of  a  broker  employed  by  the 
husband  alone. 

TRIAL:     Conduct  of  Court— Hostile  Examination  of  Witness.    The 

4  hostile  examination  of  witnesses  by  the  court,  in  a  manner  calcu- 
lated to  impress  the  jury  with  the  belief  that  the  court  did  not 
believe  their  story,  may  constitute  reversible  error. 

Appeal  from  Cedar  District  Court. — Milo  P.  Smith,  Judge. 

Thursday,  January  13,  1916. 

Action  at  law  to  recover  commission  alleged  to  have  been 
earned  by  plaintifl?  in  procuring  a  purchaser  of  the  property 
of  defendant.  There  was  a  verdict  for  plaintiff,  and  from 
the  judgment  entered  thereon,  the  defendants  appeal. — 
Reversed  and  Remanded, 

W.  0,  W.  Oeiger,  for  appellants. 

J,  C.  France,  for  appellee. 

Weaver,  J. — The  defendant,  Elise  Beuthien,  wife  of  her 
codefendant,  M.  Beuthien,  owned  certain  property  in  the 
town  of  Durant,  which  she  sold  and  conveyed  to  one  Miller. 
The  plaintiff  sues  both  husband  and  wife  to  recover  a  com- 
mission upon  such  sale,  alleging  that  he  procured  Miller  to 
make  the  purchase,  as  he  had  been  previously  authorized  to 
do  by  the  defendant  M.  Beuthien.  The  defendants,  separately 
answering,  deny  plaintiff's  agency  in  the  matter  of  said  sale, 
and  deny  his  right  to  a  commission  thereon. 

I.     Error  is  assigned  upon  the  refusal  of  the  trial  court, 
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at  the  close  of  the  trial,  to  direct  a  verdict  in  favor  of  the 

defendant  Elise  Beuthien,  because  of  the  lack  of  evidence  to 

_  justify  a  finding  that  she  employed  the  serv- 

1.  Brokbra:  ac-       .  "^  °  '^    "^ 

pl^auon^"*"     ^^^  ^    ^^^  plaintiff  or  authorized  any  other 

SSS^y^n-       Person  to  do  so. 

mS^iit?*^'**^  We  are  of  the  opinion  that  the  exception 

is  well  taken,  and  that  verdict  should, have 
been  directed  in  favor  of  said  defendant.  The  record  is 
wholly  barren  of  evidence  that  plaintiff  was  ever  employed 
by  or  for  this  defendant,  or  that  she  knew  or  understood  that, 
in  whatever  he  did  with  reference  to  the  sale,  plaintiff  was 
acting  or  claiming  to  act  as  her  representative.  His  conduct 
in  her  presence  and  his  conversations  with  her  or  in  her  pres- 
ence were  not  at  all  inconsistent  with  the  theory  that,  in  so  far 
as  he  represented  anybody  in  the  transaction,  it  was  the  buyer, 
rather  than  the  seller,  and  this  is  what  she  claims  to  have  sup- 
posed. It  is  to  be  borne  in  mind  that  plaintiff  has  sued  in  this 
case  upon  an  alleged  express  contract,  and  not  upon  a  qitanium 
meruit,  and  he  must  recover  upon  proof  of  the  making  of  such 
express  tsontract  and  the  performance  of  the  agreed  service, 
or  not  at  all.  Hunt  v.  Tuiile,  125  Iowa  676.  Applying  that 
rule  to  the  record  in  this  case,  there  should  have  been  no 
recovery  against  Mrs.  Beuthien. 

In  this  connection,  we  may  also  note  the  appellant's 

exception  to  the  fourth  paragraph  of  the  court's  charge  to  the 

jury.    The  court  there  stated  one  phase  of  the  rule  of  law 

applicable  to  the  case  to  be  that,  "if  the 

2.  Trial:  Instruc-    J^^  ,*■    -r^       ,  .  ,       .      , 

tiona:  appuca-   defendant  M.  Beuthien  was  authorized  gen- 

Dllity  to  *=* 

evidence.  erally  to  act  for  his  wife  in  this  matter,  or  for 

both  of  them,  and  he  did  so  act",  then  she  would  be  liable  to 
plaintiff  for  his  commission,  the  same  as  if  all  the  transactions 
were  had  between  herself  and  plaintiff  directly.  For  reasons 
already  stated,  this  instruction  should  not  have  been  given. 
There  is  no  evidence  to  the  effect  that  the  husband  was  author- 
ized to  act  in  the  matter  generally  for  his  wife,  or  to  bind  his 
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wife  to  an  obligation  to  pay  an  agent's  commission  for  the  sale 

^   „  of   her   own   property.     She   doubtless   did 

3-  Husband  AND  r     r       ^ 

hShiinS^tor  ^^  understand  that  her  husband  was  trying  to 
5^<L*^"®*  bring  about  a  sale  of  the  property,  and  it  was 
ahowin«.  within  her  right  to  approve  any  sale  he  might 

arrange  for,  if  she  found  it  satisfactory,  and  to  carry  it  out  by 
executing  and  delivering  the  proper  conveyance,  but  it  needs 
more  than  this  to  bind  her  to  liability  for  the  fees  or  services 
of  agents  whom  he  may  employ  in  such  transaction. 

II.  The  appellants  further  complain  that  the  trial  court 
erred  to  their  prejudice  in  interrupting  the  course  of  the  trial 
and  itself  conducting  extensive  examination  of  the  witnesses, 
4.  tbial:  con-  ^^^  especially  of  the  defendant  M.  Beuthien, 
court^hosuie  in  a  manner  calculated  to  impress  the  jury 
^wiSS^ub!^  with  the  thought  that  the  court  did  not  believe 
the  witness,  and  that,  in  its  view,  the  defense  was  without 
merit. 

In  this  respect,  also,  we  think  the  objection  must  be  sus- 
tained. None  knows  better  than  does  this  court  the  high 
character  of  the  trial  judge  and  his  unimpeachable  purpose  to 
fipve  all  litigants  a  fair  hearing  and  to  do  equal  and  exact 
justice  to  all,  without  respect  to  rank  or  station.  But  judges 
are  human,  and  the  weariness  and  vexations  attendant  upon 
a  laborious  term  of  court  sometimes  lead  to  departures  from' 
that  guarded  poise  and  self-control  which  are  wont  to  mark 
its  conduct  of  trials;  and  under  such  circumstances,  it  is 
fatally  easy  to  do  irreparable  injury  to  the  cause  of  a  litigant 
without  realizing  it,  and  very  certainly  without  intending  it 
We  shall  not  burden  this  opinion  with  any  extensive  recita- 
tion of  the  record  in  detail  at  this  point.  It  is  enough  to 
mention  that  the  examination  of  the  defendant  M.  Beuthien 
by  his  own  counsel  was  very  frequently  interrupted  by  the 
court;  and,  on  several  occasions,  the  questioning  by  the  court 
had  the  appearance  of  severe  cross-examination ;  and  that  such 
examinations,  in  the  aggregate,  are  sufScient  to  fill  several 
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printed  pages  of  the  record.  In  the  course  of  these  inter- 
ruptions, we  may  say,  by  way  of  illustration,  the  court 
remarked  to  the  witness,  "Yes,  wait  until  he  finishes  the 
question,  it  will  be  hard  enough  to  answer  then.**  And  again, 
when  counsel  was  endeavoring  to  draw  from  his  client  certain 
information,  the  court  broke  in  with  the  sarcastic  suggestion, 
' '  Why  don 't  you  tell  him  what  to  say  1 ' '  Again,  the  defendant 
having  denied  that  plaintiff  was  instrumental  in  making  the 
sale,  and  having  also  testified  to  a  certain  conversation  between 
himself  and  the  purchaser  at  one  time  on  the  railway  train, — 
two  statements  which,  from  the  plaintiff's  standpoint,  were  not 
entirely  consistent  with  the  defense, — ^the  court  repeatedly  and 
with  much  persistence  interrogated  the  witness  minutely  with 
respect  to  the  conversation  on  the  train,  in  a  manner  which 
could  not  have  failed  to  emphasize  that  episode  in  the  minds 
of  the  jurors  in  a  manner  unfavorable  to  th^  defense.  Again, 
when  defendant's  counsel  raised  objection  to  the  line  of  the 
court's  inquiries,  as  calling  for  testimony  which  was  hearsay 
and  incompetent,  the  court  responded,  by  way  of  explanation, 
**It  is  cross-examination."  It  seems  hardly  necessary  to  sug- 
gest that  the  hostile  cross-examination  of  witnesses  is  no  part 
of  the  functions  of  a  court  presiding  at  a  jury  trial.  As  a 
proposition  of  fact  or  morals,  the  judge  may  have  been 
entirely  justified  in  disbelieving  the  defendant  as  a  witness, 
and  have  been  fully  convinced  of  the  justice  of  the  plaintiff's 
claim ;  but  it  was  the  right  of  the  defendant  to  have  the  ver- 
dict of  the  jury  thereon  uninfluenced  by  any  intimation,  direct 
or  indirect,  from  the  court.  The  quick  sensitiveness  of  the 
jurors  to  catch  the  lightest  suggestion  of  the  court's  opinion 
upon  any  question  submitted  for  their  decision  is  well  known, 
and  it  requires  unflagging  caution  by  every  court  to  **keep  the 
l)alance  right  adjusted".  When  this  is  neglected  or  forgotten, 
a  new  trial  is  the  only  effective  cure  for  the  error.  State  v. 
Allen,  100  Iowa  7. 

Further  discussion  is  unnecessary.    For  the  reasons  given, 
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the  judgment  below  will  be  reversed  and  cause  remanded  for 
a  new  trial. — Reversed  and  Remanded. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Frank  Burbell,  Appellee,  v.  Waterloo,  Cedar  Falls  & 
Northern  R.  Co.,  Appellant. 

EMINEKT  DOMAIN:  Natnze  of  Proceeding— Agreemant  to  Donate 
Blgbt  of  Way— Ad  Quod  Danmnm  to  Enforce.  A  railway  com- 
pany may  not  resort  to  ad  quod  damnum  proceeding  for  the  pur- 
pose of  enforcing  affirmatively  specific  performance  of  a  contract 
for  right  of  way.  In  other  words,  a  railway  company,  having  insti- 
tuted condemnation  proceedings,  will  not  be  permitted,  on  appeal 
of  the  landowner  from  the  award  of  the  sheriff's  jury,  to  show 
that  the  landowner,  prior  to  the  location  of  the  line  over  his 
land  had  solicited  the  location  of  the  line  over  his  land  and  had 
agreed  to  donate  the  right  of  way. 

Appeal  from  Benton  District  Court. — Frank  Cummings, 

Judge. 

Thursday,  January  13,  1916. 

This  is  a  condemnation  proceeding  for  railroad  right  of 
way  purposes.  There  was  an  award  by  the  verdict  of  the  jury 
and  a  judgment  against  the  defendant  railway  company  for 
the  costs  of  the  action.  The  defendant  has  appealed. — 
Affirmed. 

Tobin  i&  Jensen^  and  Edwards,  Longley,  Ransier  cfe  Smith, 
for  appellant. 

Kirkland  &  White,  for  appellee. 

Evans,  C.  J. — The  statutory  proceedings  herein  were 
instituted  by  the  defendant  railway   company  against  the 
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plaintiff  as  the  owner  of  land  desired  for  railway  right  of  way 
purposes.    The  damages  were  first  appraised 

Eminent  do-  '^^ 

of^procSedinl-  "^  *  sheriff's  jury  as  provided  by  statute. 
dSHtS"  rtght^of  ^^^^  this  award,  the  plaintiff  appealed  to  the 
damnum  \o^^  district  court.  An  increased  award  was 
en  orce.  allowed  by  the  verdict  of  the  jury  in  the  dis- 

trict court,  and  a  judgment  for  costs  was  entered  against  the 
defendant.  On  the  trial  in  the  district  court,  the  defendant 
offered  to  prove  by  the  testimony  of  one  0*Neil  and  other 
witnesses  that,  prior  to  the  location  of  the  defendant's  right 
of  way  over  the  land  of  the  plaintiff,  such  line  of  location  was 
solicited  by  the  plaintiff;  and,  in  consideration  therefor,  the 
plaintiff  agreed  to  **  permit  the  occupancy  of  the  said  lands 
without  the  payment  of  damages  therefor".  To  this  line  of 
evidence,  the  plaintiff  objected  as  incompetent,  irrelevant  and 
immaterial,  and  not  pertinent  to  any  issue  in  the  case.  This 
objection  was  sustained.  The  one  question  presented  for  our 
consideration  on  this  appeal  is  whether  such  evidence  was 
admissible  in  an  ad  quod  damnum  proceeding. 

The  appellant  relies  at  this  point  upon  our  former  cases 
of  Corbin  v.  Wisconsin  I,  <fe  N.  R.  Co.,  66  Iowa  269,  and 
Keokuk  &  N.  W.  R,  Co.  v.  DonneU,  77  Iowa  221,  wherein 
similar  testimony  was  held  admissible.  In  each  of  these  cases, 
the  railway  company  had  acquired  peaceable  possession  of 
its  right  of  way  under  an  alleged  agreement  with  the  owner 
concerning  compensation.  Ignoring  such  agreement,  the  land 
owner  afterward  instituted  ad  quod  damnum  proceedings.  It 
was  held  in  each  of  such  cases  that  it  was  permissible  to  the 
railway  company  to  show  such  agreement  in  defense  of  the 
proceeding  instituted  by  the  landowner.  The  argument  here 
is  that,  if  such  evidence  was  admissible  in  those  cases,  it  is 
admissible  herein.  In  the  case  before  us,  the  railway  company 
initiated  the  ad  qv^d  damnum  proceeding,  and  thereby  caused 
the  damages  to  be  first  assessed  by  sheriff's  jury.  Prom  this 
assessment,  the  plaintiff  appealed  to  the  district  court.  The 
question  then  is:     Can  the  railway  company  resort  to  an 
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ad  qxtod  damnum  proceeding  for  the  purpose  of  enforcing 
aflSrmatively  specific  performance  of  a  contract  for  right  of 
way?  It  is  quite  a  diflferent  question  from  that  involved  in 
the  cited  cases.  To  deny  the  right  of  a  landowner  to  resort 
to  an  ad  quod  damnum  proceeding  because  of  a  previous  con- 
tract is  one  thing;  to  resort  afSrmatively  to  the  ad  quod 
damnum  proceeding  as  a  means  of  enforcing  an  alleged  con- 
tract, Is  quite  another.  There  is  some  plausibility  in  the  argu- 
ment that  the  parties  should  be  permitted  to  go  into  the  full 
merits  of  their  controversy.  This  ignores,  however,  some 
jurisdictional  difficulties.  The  proceeding  thus  instituted  is 
summary.  No  pleadings  are  required.  The  jurisdiction  of  the 
district  court  therein  is  appellate,  rather  than  original.  The 
jurisdiction  has  its  origin  in  the  sheriff's  jury.  The  jurisdic- 
tion of  the  district  court  on  appeal  can  be  no  broader  than 
the  original  jurisdiction  of  the  sheriff's  jury.  Unless,  there- 
fore, the  contract  relied  on  was  specifically  enforceable  by 
order  of  the  sheriff's  jury,  it  cannot  logically  be  enforceable 
by  order  of  the  district  court  on  appeal.  It  will  hardly  be 
contended  that  the  question  thus  raised  could  have  been 
adjudicated  by  the  sheriff's  jury.  The  issue  before  the  sheriff's 
jury  was  made  by  the  statute  and  was  a  narrow  one.  No 
pleadings,  therefore,  were  necessary.  The  issues  were  not 
changed  by  appeal  to  the  district  court.  The  scope  of  the 
inquiry  could  not  thereby  be  broadened. 

If  the  defendant  had  a  valid  agreement  with  the  plain- 
tiff, such  as  it  offered  to  prove,  it  was,  of  course,  entitled 
to  its  enforcement.  It  had  abundant  remedy  to  that  end, 
either  by  specific  enforcement  or  by  quieting  title  or  by  action 
for  damages.  We  think  it  clear  that  condemnation  proceed- 
ings cannot  be  resorted  to  aflBrmatively  as  a  means  of  specific 
enforcement  of  an  alleged  contract.  The  cited  cases  did  not 
recognize  such  affirmative  remedy,  and  we  are  not  willing  to 
go  further  in  that  direction  than  we  have  already  gone. 

This  conclusion  is  determinative  of  the  question  pre- 
sented, arid  we  need  not  deal  with  the  other  phases  of  the 
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argument.  Whether  the  defendant  has  waived  the  agreement 
by  instituting  the  condemnation  proceeding,  and  whether  it  is 
barred  hy  its  institution  from  hereafter  enforcing  the  alleged 
agreement  by  other  appropriate  proceedings,  are  questions 
which  can  arise  herein  only  in  an  argumentative  sense. 

The  district  court  properly  excluded  the  offered  evidence. 
Its  order  is,  therefore, — Affirmed, 

Debmer,  Weaver  and  Preston,  JJ.,  concur. 


James  Carr,  Appellee,  v.  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  Appellant. 

OABBIEBS:    Transportation  of  Property— I>ela7—-Bi]zden  of  Pioof — 

1  Instmctions — ^Kew  TziaL  In  actions  for  damages  for  negligent 
delay  in  the  transportation  of  property  by  a  common  carrier,  the 
burden  of  proof  is  distributed  between  shipper  and  carrier  as 
follows : 

1.  On  the  shipper  to  show  the  unusual  delay. 

2.  On  the  carrier  to  show  legal  justification  for  such  unusual 
delay.     (Sec.  2116,  Sup.  Code,  1913.) 

COMBCBBCE:     Intentate  Commerce — <*I>uty  of  Cazrler  to  Deliver 

2  With  Beasonable  Dispatch"— Federal  and  SUte  Statutes.  See. 
1  of  the  Interstate  Commerce  Act,  as  amended  by  the  act  of  June 
18,  1910  (36  Stat,  at  Large,  639,  545),  dining  "transportation", 
and  obligating  the  carrier  to  furnish  the  same,  is  in  no  manner 
contradictory  to  or  inconsistent  with  that  part  of  Sec  2116,  Sup. 
Code,  1913,  which  provides  that  freight  shall  be  transported  '*with 
all  reasonable  dispatch";  and  therefore  the  state  statute  is  not 
superseded  by  tlie  Federal  Act. 

COMMERCE:    Interstate  Commerce— Delay  in  Shipment— Bniden  of 

3  Proof— Federal  and  State  Statutes.  The  Interstate  Commerce 
Act  (24  Stet.  at  Large,  379;  34  Stat  at  Large,  584;  36  Stat,  at 
Large,  539)  enacts  no  rules  of  evidence  (conceding,  arguendo^  such 
power  in  Congress)  governing  the  burden  of  proof  in  actions  for 
damages  .for  delay  in  interstate  freight  shipments.  ITierefore, 
Sec.  2116,  Sup.  Code,  1913,  in  so  far  as  it  determines  such  burden 
of  proof,  is  controlling  with  the  courts  of  this  state. 
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Appeal  from  Hancock  District  Court. — J.  J.  Clarke,  Judge. 

Thursday,  January  13,  1916. 

Action  for  damages  for  negligent  delay  in  the  shipment 
of  stock.  There  was  a  trial  to  a  jury  and  a  verdict  for  the 
defendant.  Upon  motion  of  plaintiff,  a  new  trial  was  ordered. 
Prom  such  order,  the  defendant  has  appealed. — Affirmed. 

F.  W.  Sargent,  J.  H.  Johnson  and  Ramsey  &  Blackstone, 
for  appellant. 

/.  E.  Wichmany  for  appellee. 

Evans,  C.  J. — The  motion  for  new  trial,  which  was  sus- 
tained generally,  presented  twelve  grounds.  The  defendant, 
as  appellant,  maintains  as  a  ground  of  reversal  that  no  one 
1.  carrwrs:  ^f  ^^®  grounds  of  the  motion  for  new  trial  was 

o?prSperty?"    tenable,  and  that,  therefore,  the  order  sus- 

delay:  burden      ...         ., 

of  proof:  In-      taming  the  motion  was  erroneous. 

structlons:  ««,  ,      ,  ,  .    .  , 

new  triaL  Though  the  Order  sustaining  the  motion 

was  general  in  form,  the  trial  judge  filed  a  written  opinion, 
indicating  at  least  some  of  the  more  persuasive  reasons  in  his 
mind  for  sustaining  the  motion.  One  of  these  was  that  his 
instruction  No.  5  was  erroneous,  in  that  it  laid  undue  burden 
of  proof  upon  the  plaintiff.  ^  Appellant  has  directed  special 
attention  to  this  point.  This  instruction,  in  substance, 
charged  the  jury  that  the  burden  was  upon  the  plaintiff  not 
only  to  show  unusual  delay  in  the  shipment,  but  also  to  show 
that  such  delay  was  caused  by  the  negligence  of  the  defendant. 
The  true  rule  in  this  state,  as  will  hereinafter  appear,  is  that 
the  burden  is  upon  the  plaintiff  to  show  the  unusual  delay,  and 
that  the  burden  of  explanation  and  of  justifiable  excuse  is 
upon  the  defendant.  This  rule  is  in  harmony  with  Code  Sec- 
tion 2116,  as  amended  by  the  32d  General  Assembly.  Assum- 
ing that  this  rule  rests  upon  such  section  of  the  statute,  the 
appellant  contends  that  it  has  been  wholly  superseded  by  the 
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Federal  Interstate  Commerce  Act.    Section  2116  of  the  Code, 
as  originally  enacted,  was  as  follows: 

**  Every  railway  corporation  shall,  when  within  its  power 
to  do  so,  and  upon  reasonable  notice,  furnish  suitable  cars  to 
any  and  all  persons  who  may  apply  therefor,  for  the  transpor- 
tation of  any  and  all  kinds  of  freight,  and  receive  and  trans- 
port such  freight  with  all  reasonable  dispatch,  and  provide 
and  keep  suitable  facilities  for  the  receiving  and  handling 
thereof  at  any  depot  on  the  line  of  its  road;  and  shall  also 
receive  and  transport  in  like  manner  the  empty  or  loaded  cars 
furnished  by  any  connecting  road,  to  be  delivered  at  any  sta- 
tion or  stations  on  the  line  of  its  road,  to  be  loaded  or  dis- 
charged or  reloaded  and  returned  to  the  road  so  connecting; 
and  for  compensation  it  shall  not  demand  or  receive  any 
greater  sum  than  is  accepted  by  it  from  any  other  connecting 
railroad  for  a  similar  service." 

The  following  was  added  thereto  by  the  32d  (Jeneral 
Assembly : 

''In  any  suit  or  action  in  court  brought  against  a  rail- 
road corporation  for  the  purpose  of  enforcing  rights  arising 
under  the  provisions  of  this  section,  the  burden  of  proving  that 
the  provisions  of  this  section  have  been  complied  with  by  such 
railroad  corporation,  shall  be  upon  such  railroad  corpora- 
tion." 

Some  additions  have  been  made  later  by  the  35th  Gen- 
eral Assembly,  which  we  have  no  occasion  to  consider. 

Section  I  of  the  Interstate  Commerce  Act  as  amended  by 
Act  of  June  18,  1910,  is,  in  part,  as  follows  : 

"The  term  'transportation'  shall  include  cars  and  other 
vehicles  and  all  instrumentalities  and  facilities  of  shipment  or 
carriage,  irrespective  of  ownership  or  of  any  contract,  express 
or  implied,  for  the  use  thereof  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and  transfer  in  transit, 
ventilation,  refrigeration  or  icing,  storage,  and  handling  of 
property  transported ;  and  it  shall  be  the  duty  of  every  carrier 
subject  to  the  provisions  of  this  Act  to  provide  and  furnish 
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such  transportation  upon  reasonable  request  therefor,  and  to 
establish  through  rates  and  just  and  reasonable  rates  appli- 
cable thereto;  and  to  provide  reasonable  facilities  for  oper- 
ating such  through  routes." 

The  argument  is  that  the  Federal  Act  covers  the  subject 
matter  involved  in  our  Code  Section  2116  and,  therefore,  nec- 
essarily supplants  it.  On  the  other  hand,  the  argument  for 
appellee  is  that  the  Federal  Act  is  in  no  manner  contradictory 
to  or  inconsistent  with  our  statute  and  that,  therefore,  it  does 
not  affect  the  validity  of  such  statute. 

It  is  doubtless  true,  as  a  general  proposition,  that,  when 
Federal  legislation  deals  with  a  particular  subject  matter 
pertaining  to  interstate  commerce,  such  legislation  is  exclusive 
of  all  state  legislation  upon  the  same  subject  matter.  In  such 
a  case,  the  aid  of  state  legislation  is  not  needful  or  pertinent 
and  cannot  be  recognized.  And  this  is  even  so  where  the 
state  legislation,  giving  full  recognition  to  the  Federal  legis- 
lation, attempts  to  fix  additional  penalties  for  the  violation 
of  such  Federal  legislation.  Charleston  &  W.  C.  B.  Co.  v. 
Vamville  Furniture  Co.,  237  U.  S.  597. 

What  are  the  lines  and  limits  of  a  particular  subject 

matter  in  a  given  case  is  a  question  not  always  easy  to  answer. 

Manifestly,  there  is  no  conflict  or  inconsistency  between  our 

2  coMMERCB- In-   statute   and  the   Interstate   Commerce  Act. 

mer^^®"duty     We  incline  to  the  view,  however,  that  our 

deihfe/ wuh*       statutc    docs    iucludc    somc    of   the    subject 

patch" :  Fed- "   matter  covered  by  tlie  Interstate  Commerce 

cr&l   8.1ld   gta  t A 

statutes.  Act.     But  this  need  not  concern  us  unless 

such  subject  matter  is  involved  in  the  case  at  bar.  The  only 
provisions  of  our  statute  which  are  involved  in  this  discussion 
are:  (1)  That  provision  which  requires  transportation  to  be 
made  with  ** reasonable  dispatch*';  and  (2)  that  provision 
relating  to  burden  of  proof  which  was  added  as  an  amend- 
ment by  the  32d  General  Assembly,  and  which  is  above  quoted. 
As  to  the  first  feature,  it  Amounts  to  no  more  than  a 
declaration  of  pre-existing  law.    Such  was  the  law  in  every 
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common  law  jurisdiction,  before  its  enactment  and  since.  In 
the  absence  of  contrary  legislation,  such  would  be  the  law  if 
the  statute  were  superseded  or  repealed.  There  is  nothing 
in  the  Federal  Act  which  contravenes  it.  So  far,  therefore,  as 
this  feature  is  concerned,  it  matters  not  if  our  statutes  should 
be  deemed  superseded  by  the  Federal  Act. 

As  to  the  amendment  adopted  by  the  32d  (Jeneral 
Assembly,  which  we  have  above  quoted,  this  also  was  pre- 
existing law,  so  far  as  the  judicial  decisions  i;i  this  state  were 
8.  commercb:  In-  concerned.  .  Such   decisions   have   been  fol- 

terstate  com- 

in^BhTpmtnf  r  lowed  Consistently  since  the  enactment  of  such 
proof  ?*  Federal  amendment.  A  confession  is  perhaps  due  at 
statutes.*  ■  tliis  poiut.  We  have  passed  upon  the  question 
involved  in  this  amendment  and  have  reiterated  the  rule 
announced  therein  in  several  cases  since  its  enactment,  but 
without  any  reference  to  the  statute  as  thus  amended.  In  none 
of  such  cases  was  this  amendment  cited  in  the  briefs  or 
brought  to  our  attention  it.  any  way.  The  net  result  is  that 
this  amendment  was  declaratory  of  existing  law,  as  announced 
by  judicial  decisions,  and  we  have  since  followed  such  amend- 
ment unconsciously  by  reiterating  previous  judicial  holdings. 
These  subsequent  decisions  amount  to  a  fair  construction  of 
such  amendment.  Under  such  holding,  in  actions  based  upon 
negligent  delay  in  delivery,  the  burden  is  upon  the  shipper 
to  show  the  unusual  delay,  and  the  burden  of  explanation  and 
justification  is  upon  the  carrier.  St  Clair  v.  Chicago,  B.  <fe  Q. 
B.  Co.,  80  Iowa  304;  Oreen  v.  Chicago,  B.  I.  &  P.  B,  Co.,  130 
Iowa  123 ;  Cownie  Glove  Co.  v.  Merchants*  Co.,  130  Iowa  327 ; 
Tiller  &  Smith  v.  Chicago,  B.  &  Q.  B,  Co.,  142  Iowa  309; 
Daoust  V.  Chicago,  B.  I.  &  P.  B.  Co.,  149  Iowa  650;  McMiUan 
V.  Great  Northern  B.  Co.,  147  Iowa  596,  599. 

Whether  this  rule  be  deemed  statutory  or  otherwise,  the 
question,  of  course,  remains  whether  it  is  superseded  by  the 
Interstate  Commerce  Act  as  amended.  There  is  nothing  in 
such  act  which  purports  to  supersede  it.  There  is  no  provision 
in  such  act,  express  or  implied,  which  is  inconsistent  with  the 
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operation  of  such  rule.  The  rule  itself  is  incidental  to  the 
practice  and  procedure  in  the  courts  of  our  state.  The  Inter- 
state Commerce  Act  confers  jurisdiction  upon  such  courts  to 
hear  and  decide  causes  arising  thereunder.  A  corresponding 
obligatioh  is  imposed  upon  the  state  courts  to  exercise  such 
jurisdiction.  Presumptively,  such  courts  are  bound  by  the 
uniform  rules  of  evidence,  practice,  and  procedure  therein 
obtaining.  Confessedly,  Congress  has  power  to  deny  juris- 
diction to  the  state  courts  in  all  such  cases.  Conceding  also, 
for  the  sake  of  argument,  that  Congress  has  power  to  enact 
rules  of  evidence  and  of  practice  and  of  procedure  which 
should  be  obligatory  upon  all  courts  in  the  trial  of  cases  aris- 
ing under  the  Federal  Act,  it  has  not  done  so,  so  far,  at  least, 
as  relates  to  this  feature  of  the  act.  What  rules  of  evidence, 
therefore,  can  the  courts  of  the  state  follow  in  the  hearing  of 
such  causes  except  their  own  1  This  is  a  subject  matter  fairly 
distinct  from  the  substantive  law.  Upon  this  subject  matter, 
Congress  has  not  assumed  to  speak. 

The  following  authorities  bear  somewhat  upon  the  view 
herein  expressed:  Gulf  T.  <fe  W.  R.  Co.  v.  Dickey,  (Tex.)  171  S. 
W.  1097 ;  Missouri,  K.  &  T.  R,  Co,  v,  Harris,  34  Sup.  Ct.  Rep. 
790;  Bicklmeier  v.  Minneapolis,  St.  P.,  etc,  R.  Co.,  (Wis.) 
150  N.  W.  508;  EUiott  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (S.  D.) 
150  N.  W.  777;  DuvaU  v.  Louisiana  W.  R.  Co.,  (La.)  65  So. 
104;  Chicago,  R.  I.  &  P.  R.  Co.,  v.  Harrington,  (Okla.)  143 
Pac.  325 ;  Eastover  M.  &  H.  Co.  v.  Atlantic  Coast  Line,  (S.  C.) 
83  S.  E.  599 ;  Hickmam,  v.  Missouri,  K.  &  T.  R.  Co.,  (Mo.)  167 
S.  W.  1178. 

We  think,  therefore,  that  the  trial  court  properly  held 
Instruction  No.  5  to  have  been  erroneous,  and  a  new  trial  was 
properly  awarded  on  that  ground.  Whether  other  grounds 
were  also  valid,  we  shall  have  no  need  to  consider. 

For  the  reasons  indicated,  the  order  appealed  from  will 
be  aflSrmed. — Affirmed. 

Deemer,  Weaver,  Preston  and  Salinger,  JJ.,  concur. 

Vol.  173  U.— 29 
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P.  D.  Dennis  et  al.,  Appellees,  v.  W.  B.  Mantle  et  al., 

Appellants. 

INJITKOnON:     Bond-— Action  on  Bond— Proper  Parties  PlafntUT. 

Joint  defendants  in  an  action  for  injunction  may  be  joint  plain- 
tiffs in  an  action  on  the  injunction  bond. 

Appeal  from  Marshall  District  Court. — B.  P.  Cummings, 

Judge. 

Thursday,  January  13,  1916. 

The  opinion  states  the  case. — Affirmed. 

Bradford  dk  Johnson,  for  appellants.  ^ 

Carney  cfe  Carney,  and  Boardman  dk  Lawrence,  for  appel- 
lees. 

Weaver,  J. — In  the  year  1911,  the  present  defendant, 
W.  B.  Mantle,  brought  an  action  in  the  district  court  of  Mar- 
shall County,  Iowa,  joining  as  the  defendants  therein  the 

Injunction:      plaintiffs  in  this  action,  F.  D.  Dennis,  H.  J. 

bond :  pro^  °"  Rcidcl,  Leonard  Amey,  as  central  committee 

parties 

piaintitt  of  the  Albion  and  Marshalltown  Telephone 

Company,  also  the  Iowa  Valley  Mutual  Telephone  Company 
and  the  Home  Mutual  Telephone  Company,  to  obtain  certain 
equitable  relief  to  which  he  claimed  to  be  entitled,  with  ref- 
erence to  the  use  of  certain  telephone  lines  and  connections. 
In  aid  of  his  said  action,  he  applied  to  the  court  or  the  judge 
thereof  and  obtained  the  allowance  of  a  temporary  writ  of 
injunction,  restraining  the  persons  named  by  him  as  defend- 
ants from  certain  acts  of  which  he  complained.  An  injunction 
was  allowed,  upon  condition  that  Mantle  file  a  bond  in  the 
penal  sum  of  $250,  to  pay  all  damages  and  costs  which  said 
injunction  defendants  might  sustain  by  reason  of  the  writ ; 
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and  thereupon,  Mantle,  as  principal,  with  J.  C.  Koontz  and 
M.  W.  McEabben  as  sureties,  executed  and  filed  the  required 
bond,  and  the  writ  prayed  was  thereupon  issued  and  served. 
Thereafter,  the  injunction  defendants  (who  are  plaintifEs  in 
the  present  proceeding)  moved  to  dissolve  or  vacate  the  writ ; 
and,  upon  hearing  by  the  court,  the  motion  was  sustained. 
Thereupon,  and  before  the  cause  came  on  for  trial  upon  its 
merits,  Mantle  dismissed  it. 

In  this  action,  the  persons  who  were  united  as  defend- 
ants in  the  injunction  proceeding  join  in  suing  the  principal 
and  sureties  upon  the  injunction  bond  to  recover  damages  and 
expenses  incurred  in  resisting  the  injunction  and  obtaining  its 
dissolution.  To  this  action,  the  said  principal  and  sureties 
appear  and  file  an  answer  which  is,  in  substance  and  effect,  an 
admission  that  the  bond  was  given  as  alleged  and  that  the 
writ  was  later  dissolved  on  motion  and  the  action  dismissed, 
but  denies  that  defendants  have  suffered  damages  bepause 
thereof.  The  issues  were  tried  to  a  jury  and  verdict  returned 
for  plaintiffs  for  a  recovery  upon  the  bond  in  the  sum  of 
$102.15,  with  interest  and  costs.    The  defendants  appeal. 

At  some  point  in  the  trial  below,  defendants  raised  objec- 
tions to  the  right  of  the  obligees  in  the  bond  to  join  in  bring- 
ing suit  thereon,  insisting  that,  if  either  or  any  of  said 
obligees  had  sustained  any  damage,  it  was  individual  in  char- 
acter, and  a  recovery  therefor  could  be  had  only  in  an  indi- 
vidual and  separate  action.  The  same  question  is  raised  in 
this  court,  and  is  practically  the"  single  proposition  relied  upon 
for  a  reversal  of  the  judgment  below. 

The  lack  of  merit  in  the  point  so  made  is  too  manifest 
to  call  for  any  extended  consideration.  Mantle,  as  plaintiff 
in  the  injunction  suit,  saw  fit  to  unite  therein  several  defend- 
ants. He  prayed  injunctive  relief  against  all  of  them.  As 
defentlants,  the  preseAt  plaintiffs  imited  in  resisting"  the 
injunction  and  securing  the  dissolution.  The  costs,  expenses 
and  attorney's  fees  so  incurred  were  a  common  expense  for 
which  the  bond  was  liable  at  the  suit  of  all  the  obligees,  and 
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the  question  how  the  obligees  may  have  contributed  thereto 
as  between  themselves  is  wholly  immaterial. 

The  judgment  of  the  district  court  is— Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Hai«)Lan-Buck  Manufacturing  Co.,  Appellant,  v,  Waterloo 
Drop  Forge  Co.  et  al.,  Appellees. 

APPEAL  AND  EBBOB:     Asuigximent  of  ErTors--Oiniiibii8  Assign- 
1    ment.     An  omnibuB  assignment  of  error  is  insufELcient  to  raise 
any  question.     So  held  where  the  assignment  was  the  naked  state- 
ment that,  "The  court  erred  in  admitting  the  testimony  of"  (eight 
named  witnesses). 

EVIDEKOE:     Dedarations^Explanatory  of  PossesBion  of  Property. 

2  Declarations  of  a  party  while  in  possession  of  personal  property, 
explanatory  of  such  possession,  as  that  he  holds  in  his  own  right 
or  otherwise,  are  competent,  even  though  the  one  against  whom 
they  are  offered  was  not  present  when  the  declarations  were 
made. 

SALES:    Conditional  Sales—Sales  Under  anise  of  Lease— Legal  Effect 

3  of  Instmment  Controlling.  Irrespective  of  the  words  employed, 
if  the  essential  legal  effect  of  an  uwecorded  written  contract  is 
to  effect  a  sale  of  personal  property  and  to  make  the  transfer  of 
title  or  ownership  thereof  depend  upon  a  condition,  it  is  a  condi- 
tional sale,  and  void  as  to  creditors  or  purchasers  of  the  one  in 
actual  possession  obtained  in  pursuance  of  such  contract,  when 
such  creditors  or  purchasers  have  no  notice  of  such  unrecorded 
contract.  Contract  analyzed  and  held  to  constitute  a  conditional 
sale  and  not  a  lease.     (Sec.  2006,  Code,  1897.) 

APPEAL  AND  EBBOB:     Beview— Questions  of    Fact — Conflicting 

4  Evidence.  Under  a  fair  conflict  of  evidence,  the  findings  of  a 
jury  on  questions  of  fact  are  conclusive  with  the  appellate  court. 
So  held  where  the  jury  found  that  the  defendant  did  not  have 
notice  of  a  nonreeorded  contract  of  conditional  sale. 

SALES:    Conditional  Sales— Abandonment  of  Contract  Before  Bights 

5  of  Creditors  Attach — ^Evidence.  Evidence  reviewed  and  held  in- 
sufficient to  show  thai  a  conditional  contract  of  sale  had  been 
abandoned  and  the  relation  of  bailor  and  bailee  substituted  before 
the  rights  of  creditors  and  purchasers  attached. 
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TRUSTS:     Express  Trusts — Construction  of  Deed— "Secured  Oredl- 

6  tors".  Trust  deed  analyzed,  and  held  not  to  contemplate  that 
the  trustee  would  diminish  the  fund  in  his  possession  by  recogniz- 
ing alleged  liens  against  which  he  oould  raise  a  legal  objection. 

SAUESS:    Conditional  Sales— Becording  Act— Who  Is  a  *<Puxc]iMer"7 

7  The  trustee  in  a  deed  of  trust  of  all  of  grantor's  property,  duly 
authorized  and  obligated  in  the  deed  to  sell  such  property  and, 
generally,  to  close  up  all  the  affairs  of  the  grantor  and  to  pay  all  . 
the  creditors  of  grantor  in  proportion  to  their  claims,  said  deed 
of  trust  having  been  accepted  by  both  trustee  and  certain  credi- 
tors, is  a  purchcLser  within  the  meaning  of  Sec.  2905,  Code,  1897, 
providing  that  unrecorded  conditional  contracts  of  sale  are  void 
"against  any  creditor  or  purchaser' \  without  notice.  Such  a  deed 
is,  in  effect,  -a  mortgage. 

TRIAL:     Instructions— Form,  Bequisites  and  Sufficiency— Reference 

8  to  Pleading.  Beference  to  the  pleading,  by  name,  in  the  instruc- 
tions is  not  required.  The  all-important  essential  is  to  fairly  state 
to  the  jury  the  nature  of  the  several  disputed  questions  of  fact 
upon  which  it  is  required  to  pass. 

Appeal  from  Black  Hawk  District  Court, — Gborgb  W.  Dun- 
ham, Judge. 

Thursday,  January  13, 1916. 

Thb  opinion  states  the  ease. — Affirmed. 

J.  T,  Sullivan,  for  appellant. 

Pickett  &  Swisher,  Williams  dk  Clark,  for  appellees. 

Weaver,  J. — This  action  at  law  is  in  replevin  for  the 
recovery  of  the  possession  of  a  large  lot  of  machinery  and 
tools  of  which  plaintiff  claims  to  be  the  absolute  and  unquali- 
fied owner.  There  was  an  answer  by  the  defendant,  C.  W. 
Mullan,  denying  the  alleged  ownership  by  the  plaintiff  and 
setting  up  a  qualified  title  in  himself  and  right  to  the  pos- 
session of  the  property  under  a  trust  deed  made  to  him  by 
the  Waterloo  Drop  Forge  Company  to  secure  payment  of 
their  debts,  and  stating  that  he  took  said  title  without  notice 
of  any  right  or  claim  thereto  on  the  part  of  plaintiff.  There- 
after, the  persons  named  in  the  caption  hereof  as  interveners 
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filed  a  petition  of  intervention,  alleging  themselves  to  be  cred- 
itors of  the  Waterloo  Drop  Forge  Company,  setting  up  the 
transfer  of  the  title  to  the  property  to  C.  W.  Mnllan  in  trust 
for  their  benefit,  and  their  acceptance  of  the  benefit  of  the 
security  so  provided,  without  knowledge  or  notice  of  any 
right  or  claim  to  the  property  by  the  plaintiff.  Both  trustee 
and  interveners  allege  that  plaintiff's  claim  is  founded  upon  a 
reservation  of  title  made  in  a  contract  of  conditional  sale 
of  the  property  in  controversy  to  the  Waterloo  Drop  Forge 
Company,  which  contract  or  bill  of  sale  was  never  recorded, 
as  provided  by  statute,  and  that  such  contract,  so  far  as 
relates  to  the  condition  reserved  therein,  was  and  is  void  as 
against  themselves.  In  reply,  plaintiff  denies  that  the  con- 
tract between  itself  and  the  Drop  Forge  Company  was  one 
of  conditional  sale,  and  avers  that  it  never  parted  with  the 
title  to  the  property  conditionally  or  otherwise.  There  was 
trial  to  a  jury,  which  returned  a  verdict  for  defendants,  and 
assessed  the  value  of  the  property  at  $7,500. 

I.  The  first  assignment  of  error  argued  by  counsel  is 
based  upon  the  testimony  of  eight  witnesses  severally  named, 
which  testimony  is  said  to  have  been  admitted  over  the  objec- 

1.  APPEAL  AND       tion  of  the  plaintiff.     Strictly  speaking,  this 

error:  assisrn-  .  j.       i.   •  -i.  •  i  x 

men!  of  errors:  assignment,    being    omnibus    in    character, 

omnibus  .  .  ,  . 

assignment  directed  in  a  single  proposition  agamst  the 
testimony  of  numerous  witnesses,  without  differentiating 
between  them  or  pointing  out  the  particular  respect  in  which 
any  one  of  them  is  objectionable,  is  insufficient  to  raise  any 
question  for  our  consideration.    But  we  turn  to  another  divi- 

2.  bvidbncb:  dec-  siou  of  the  brief,  and  find  where  counsel  has 
pianatorVof"     mentioned     specifically     an     objection     to 

possession  of         .  .    . 

property,  inquiries  answered  by  one  of  the  witnesses  as 

follows.  It  appears  that  the  witness,  one  Burt,  had  visited  the 
Drop  Forge  Company's  plant,  with  a  view  to  investing 
therein,  while  the  machinery  was  in  the  company's  posses- 
sion, and  concerning  that  visit  he  was  asked  by  defendants' 
counsel : 
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"Q.  I  will  ask  you,  Mr.  Burt,  whether  anything  was  said 
at  the  time,  by  either  Mr.  Morris  or  Mr.  Rockwell,  to  the 
effect  or  in  substance  that  any  of  the  machinery,  tools  or 
appliances  that  were  in  the  plant  were  not  owned  by  the 
Drop  Forge  Company  and  not  a  part  of  its  assets.  (Plain- 
tiff objects  upon  the  ground  as  incompetent,  irrelevant  and 
immaterial  and  upon  the  further  ground  that  any  conversa- 
tion had  there,  not  in  the  presence  of  the  plaintiff,  could  not 
in  any  manner  bind  the  plaintiff,  and  that  declarations  by 
officers  or  employes  of  the  company,  not  in  the  presence  of 
the  plaintiff,  could  not  be  binding  upon  the  plaintiff.  Objec- 
tion overruled ;  plaintiff  excepts.)  A.  No.  Q.  I  will  ask  you, 
Mr.  Burt,  while  Mr.  Morris  and  Mr.  Rockwell  were  showing 
you  about  the  plant  for  the  purpose  of  inducing  you  to  become . 
a  member  of  the  board  of  directors  or  a  stockholder,  whether 
they  did  or  did  not  hold  out  to  you,  whether  all  of  the 
machinery  and  personal  property  in  the  plant  was  the  prop- 
erty of  the  Drop  Forge  Company.  (Plaintiff  objected  upon 
the  groimds  urged  in  the  previous  interrogatory.  Objection 
overruled;  plaintiff  excepted.)  A.  The  matter  was  not 
definitely  talked  of  in  that  respect  to  my  knowledge»and  recol- 
lection. Q.  I  will  ask  you  whether  anything  was  said  along 
the  lines  that  they  were  the  owners  of  all  the  property  which 
they  showed  to  you  at  that  time.  (Objected  to  by  plaintiff  for 
the  reasons  urged  in  the  former  interrogatory  of  like  char- 
acter. Objections  overruled;  plaintiff  excepts.)  A.  Nothing 
that  would  direct  my  attention  to  the  fact  that  they  were  not 
the  owners  of  the  property." 

Even  if  the  line  of  examination  was  objectionable,  the 
answers  of  the  witness  were  of  that  vague  and  colorless  char- 
acter from  which  we  could  not  presume  any  prejudice  to  the 
plaintiff.  But  the  fact  that  plaintiff  was  not  present  or 
represented  at  such  conversation  is  not  a  good  objection  to 
the  competency  of  the  evidence.  The  declarations  of  persons 
in  possession  of  personal  property  with  reference  to  the  title 
thereto  or  explanatory  of  their  possession  may  properly  be 
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shown.     Stephens  v.  WiUiams,  46  Iowa  540,  543.     It  may 
further  be  said  that  in  this  ease  this  line  of  inquiry  was  pur- 
sued with  several  other  witnesses,  and  answers  admitted  with- 
out objection  or  exception.     Concerning  the  other  witnesses 
named  in  the  assignment  of  error,  it  is  sufficient  to  say  that 
no  exceptions  to  their  testimony  appear  to  have  been  preserved. 
II.    At  the  close  of  all  the  evidence,  plaintiff  moved  for 
a  directed  verdict  in  its  favor  on  the  ground  that  the  contract 
by  which  the  Drop  Forge  Company  obtained  and  held  pos- 
session of  the  property  was  not  a  contract  of 
^'  fionai  'sjoes^**    ®*^^®»  *"^^  *^^*  ^^  appeared  without  dispute  that 
Siise  oflease:    the  title  thereto  had  never  passed  from  the 
jnsfrument  °      plaintiff.     The  motion  was  denied  and  error 

controlling.  .  .         ,     , 

is  assigned  thereon. 

The  contract  in  question,  omitting  the  formal  parts  and 
the  itemized  list  pf  machinery,  is  in  words  as  follows : 

**  "Whereas,  Party  of  the  first  part  is  a  manufacturer  and 
agent  of  various  kinds  of  machines,  castings,  drills,  vises, 
planing  machines,  screw  machines  and  other  property  which 
party  of  the  second  part  desires  to  use,  and, 

**  Whereas,  Party  of  the  second  part  desires  to  pay  by 
notes  for  the  use  of  said  materials  and  machines  which  are 
hereinafter  specified. 

**Now,  Therefore,  In  consideration  of  the  covenants  here- 
inafter specified,  and  the  sum  of  One  Dollar,  paid  by  party 
of  the  second  part  to  the  party  of  the  first  part,  the  receipt  of 
which  is  hereby  acknowledged,  it  is  agreed  between  the  parties 
as  follows: 

**  First.  Party  of  the  first  part  agrees  to  allow  party  of 
the  second  part  to  use  the  following  described  property  from 
the  date  of  this  contract,  up  to  and  including  the  2nd  day  of 
March,  1911,  to  wit :    [Here  follows  itemized  list.] 

**  Second.  Party  of  the  second  part  agrees  to  pay  party 
of  the  first  part  Fifteen  Thousand  Dollars  for  the  use  of 
said  machinery,  material,  and  properties,  described  in  pank 
graph  first  of  this  contract;  said  payments  to  be  made  Five 


Digitized  by  LjOOQ IC 


Jan.  1916]  Handlan-Buck  Co.  v.  Waterloo,  Etc.  Co.      457 

Thousand  Dollars  on  the  2nd  day  of  March,  1910,  Five  Thou- 
sand Dollars  on  the  2nd  day  of  September,  1910,  and  Five 
Thousand  Dollars  on  the  2nd  day  of  March,  1911;  party  of 
the  second  part  agrees  to  give  its  certain  promissory  notes  due 
on  said  dates,  and  for  the  said  amount,  to  the  party  of  the 
first  part,  immediately  upon  the  signing  of  this  contract. 

**  Third.  Party  of  the  second  part  agrees  to  pay  the 
premium  for  the  insuring  of  said  property,  and  agrees  to 
return  all  of  the  said  machinery  and  property  to  the  party  of 
the  first  part,  if  any  of  the  said  notes  are  not  paid  on 
maturity. 

**  Fourth.  Party  of  the  first  part  agrees  to  give  a  bill 
of  sale  to  party  of  the  second  part,  for  all  of  the  said  machines 
and  property,  on  the  3rd  day  of  March,  1911,  provided  all  of 
said  notes  are  paid  on  maturity. 

**  Fifth.  Party  of  the  second  part  agrees  to  keep  party  of 
the  first  part  advised  of  the  location  and  whereabouts  of  all 
of  said  property,  at  all  times  up  to  and  including  said  March 
2,  1911.'' 

Under  this  contract,  the  machinery  was  delivered  to  the 
Drop  Forge  Company,  which  made  payments  thereon  from 
time  to  time  to  the  amount  of  about  $8,000.  The  company  did 
not  prosper  financially,  and  gradually  accumulated  a  con- 
siderable burden  of  other  indebtedness,  and  plaintiff  fre- 
quently addressed  letters  to  the  company  complaining  of  its 
failure  to  pay  its  notes.  It  is  the  plaintiff's  further  claim 
that,  about  December  11,  1911,  it  entered  into  an  arrange- 
ment with  the  Drop  Forge  Company  by  which  the  agreement 
contained  in  the  written  contract  was  terminated,  and  the 
company  agreed  to  return  or  redeliver  the  machinery  to  the 
plaintiff,  after  which  time  it  is  the  plaintiff's  contention  that 
the  company  held  the  possession  as  a  mere  bailee  for  plain- 
tiff, having  no  right,  title  or  property  therein.  About  Febru- 
ary 1,  1912,  the  company's  shop  containing  the  machinery 
was  destroyed  by  fire,  but  the  machinery,  though  more  or  less 
damaged,  was  still  of  considerable  material  value.     Imme- 
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(liately  after  this  loss,  the  Drop  Forge  Company  made  and 
delivered  to  Hon.  C.  W.  MuUan  a  deed  conveying  to  him  all 
its  **real  estate,  personal  property,  ehoses  in  action,  bills  re- 
ceivable, accounts,  rights  and  credits,  goods,  chattels,  claims, 
equities  and  interests",  including  therein  "all  machinery, 
fixtures,  tools,  implements,  furnishings,  fittings  and  equip- 
ments of  every  kind,  character  and  nature,  situated  or  located 
in  or  in  any  manner  connected  with  the  land  conveyed,  or  the 
buildings,  shops  or  erections  thereon,  including  boilers, 
engines,  hammers,  forges  and  all  other  appliances,  equipments, 
machinery,  tools  and  fixtures  upon  the  lands  or  in  any  wise 
connected  therewith  or  the  buildings  thereon''.  The  convey- 
ance was  expressed  to  be  in  trust  **to  have  and  to  hold  said 
property,  all  and  singular,  as  trustee  of  the  Waterloo  Drop 
Forge  Company  and  as  trustee  of  all  the  creditors  of  the 
Waterloo  Drop  Forge  Company  in  proportion  to  the  amount 
of  their  respective  claims".  Under  the  terms  of  the  trust, 
MuUan  was  authorized  to:  (1)  Employ  such  assistance  as  he 
reasonably  needed  in  said  business;  (2)  sell  and  convey  the 
real  estate  and  personal  property;  (3)  sell  and  dispose  of 
the  fixtures,  machinery,  tools,  implements  and  appliances  gen- 
erally; (4)  collect  all  claims,  accoimts  and  bills  receivable 
owing  to  the  company;  (5)  settle  and  compromise  any  and 
all  disputed  claims  between  the  company  and  other  persons; 
(6)  appear  for  and  protect  the  interests  of  the  company  and 
its  creditors  in  court  proceedings;  (7)  collect  all  insurance 
due  the  company  upon  policies  held  by  it  at  that  date;  (8) 
compromise  and  adjust  secured  claims  held  by  creditors  of 
the  company;  and  (9)  wind  up  and  close  out  the  business 
affairs  of  the  Drop  Forge  Company  and  apply  the  net  proceeds 
of  such  liquidation  to  the  payment  of  the  company's  creditors, 
holding  in  due  respect  the  rights  of  secured  creditors. 

This  trust  having  been  accepted  by  MuUan,  he  at  once 
assumed  possession  of  the  property,  including  the  machinery 
in  question.  It  does  not  appear  that  the  parties  to  this  instru- 
ment intended  it  as  a  general  assignment  for  the  benefit  of 
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creditors  under  the  statutes  of  this  state,  and,  so  far  as  re- 
vealed by  the  record,  no  creditor  has  sought  to  deny  its 
validity  or  to  compel  its  settlement  in  the  manner  provided 
for  statutory  assignments.  Its  purpose  seems  rather  to  have 
been  to  preserve  the  assets  of  the  company  for  the  benefit  of 
its  creditors,  to  obtain  such  settlements,  compromises  and 
adjustments  with  creditors  as  should  be  found  practict^ble, 
and  to  that  end  to  apply  the  property  and  assets  to  the  pro 
rata  discharge  of  all  valid  claims  held  by  creditors  electing 
to  acquiesce  in  or  accept  the  benefit  of  the  security  thus 
aflPorded. 

With  the  foregoing  general  outline  of  the  situation  before 
us,  we  return  to  a  consideration  of  the  contract  hereinbefore 
quoted,  under  which  the  machinery  was  delivered  to  the  Drop 
Forge  Company.  Does  this  writing  evidence  a  conditional 
sale  within  the  meaning  of  our  recording  act,  or  is  it  a  mere 
agreement  of  lease  ?  What  is  the  effect,  if  any,  upon  the  rights 
of  the  parties  herein  of  the  failure  of  the  plaintiff  to  have 
the  same  recorded,  as  provided  by  the  statute  (Code  Section 
2905),  which  reads  as  follows: 

"No  sale,  contract  or  lease,  wherein  the  transfer  of  title 
or  ownership. of  personal  property  is  made  to  depend  upon 
any  condition,  shall  be  valid  against  any  creditor  or  purchaser 
of  the  vendee  or  lessee  in  actual  possession  obtained  in  pur- 
suance thereof,  without  notice,  unless  the  same  be  in  writing, 
executed  by  the  vendor  or  lessor,  acknowledged  and  recorded 
the  same  as  chattel  mortgages." 

It  is  the  claim  of  the  plaintiff  that  the  failure  to  record 

the  contract  is  immaterial  upon  any  theory,  because  Mullan, 

the  trustee,  and  all  the  interveners  had  actual  notice  of  the 

contract  and  its  nature  and  effect  long  prior 

*■  kS?^ review :    to  the  making  of  the  deed.    There  is  evidence 

?ac?^^conflicting  Strongly  supporting  this  contention,  but  it  is 
evidence.  ._  ,..-,.-.,.,  ..  •• 

met  with  explicit  denial  by  these  parties,  and 
the  jury  has  found  for  the  defendants  upon  that  issue.  The 
finding  is  conclusive  upon  us,  and  we  must  dispose  of  the 
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appeal  on  the  theory,  in  this  respect,  that  the  trust  deed 
was  made  and  accepted  without  notice,  actual  or  constructive, 
of  the  terms  of  the  agreement  between  plaintiff  and  the  Drop 
Forge  Company.  Notwithstanding  the  use  in  the  contract  of 
words  which,  taken  from  their  context,  would  indicate  merely 
a  purpose  to  lease  and  not  to  sell  the  machinery  to  the  Drop 
Forge  Company,  we  think  it  impossible  for  any  candid,  dis- 
interested person  to  read  the  agreement  as  a  whole  and  reach 
any  other  conclusion  than  that  a  sale  of  the  machinery  was 
intended,  and  that  the  retention  of  the  title  in  plaintiff  and 
the  right  of  plaintiff  to  a  return  of  the  property  **if  any  of 
said  notes  are  not  paid  at  maturity",  and  the  promise  of 
plaintiff  to  make  a  formal  bill  of  sale  ''provided  all  of  said 
notes  are  paid  at  maturity'',  was  neither  more  nor  less  than 
a  device  by  which  to  secure  to  plaintiff  payment  of  the  agreed 
price  or  value  of  the  machinery.  This  is  the  direct  effect  of 
the  decision  of  this  court  in  Singer  Sewing  Machine  Co,  v, 
Holcomb,  40  Iowa  33.  In  that  case,  the  agreement  was  in  the 
form  of  a  lease,  without  any  stipulation  that  upon  payment 
of  the  amount  named  as  rent  the  machine  should  become  the 
property  of  the  vendee  or  lessee,  and  we  held  it  competent 
to  prove  such  stipulation  by  parol  evidence.  It  was  further 
held  that,  with  such  stipulation  added  to  the  agreement,  the 
legal  effect  of  the  entire  contract  was  to  make  the  transfer 
of  the  title  **  depend  upon  a  condition,  namely,  the  payment 
of  the  stipulated  sums  as  they  mature",  and  this  was  suffi- 
cient to  bring  it  within  the  statutory  rule  making  it  void  as 
against  subsequent  purchasers  and  creditors  without  notice, 
unless  duly  acknowledged  and  recorded.  The  contract  in  the 
present  case  contains  an  express  stipulation  for  the  transfer 
of  the  title  when  the  payments  called  for  by  the  agreement 
should  be  fully  paid,  and  therefore  no  parol  proof  was  neces- 
sary to  bring  it  within  the  rule  of  the  Holcomh  case.  More- 
over, even  if  we  should  be  disposed  to  treat  the  agreement  as 
one  of  lease  or  as  a  contract  not  to  be  classified  as  either  con- 
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ditional  sale  or  lease,  the  necessity  of  recording  it  would  still 
remain  as  against  subsequent  purchasers  and  creditors.  The 
statute  in  express  terms  is  made  applicable  to  any  **sale''  or 
** lease''  or  *' contract"  in  which  a  transfer  of  title  is  made 
to  depend  or  to  become  effective  upon  a  condition  to  be  per- 
formed in  the  future.  It  follows  that  in  this  case,  the  want 
of  notice,  constructive  or  actual,  being  found  by  the  jury,  a 
verdict  for  defendants  was  inevitable,  unless  we  are  to  say 
that  the  answering  defendants  and  interveners  are  not  pur- 
chasers or  creditors  of  the  Drop  Forge  Company,  within  the 
meaning  of  the  statute. 

The  rule  applied  in  Donnelly  v.  Mitchell,  119  Iowa  432, 
and  Gaar,  Scott  &  Co.  v,  Nichols,  115  Iowa  223,  cited  by 
appellant,  is  in  harmony  with  our  conclusion.  In  the  Don- 
nelly case,  the  alleged  purchaser  had,  at  most,  something  in 
the  nature  of  an  option  to  buy  certain  horses  or  to  account 
to  the  plaintiff  for  the  earnings  of  the  horses.  *In  the  Gaar 
case,  the  property  was  not  delivered  to  the  purchaser  by  the 
seller,  but  by  an  unauthorized  agent,  so  that  the  purchaser's 
possession  was  wrongful  from  the  beginning. 

Plaintiff  claims  something  for  the  effect  of  correspond- 
ence already  referred  to  with  the  Drop  Forge  Company,  early 
in  December  before  the  fire.    It  appears  that,  plaintiff  becom- 
ing weary  of  the  delay  in  the  company's  pay- 
^*  fionai  "safes'^*"     ments,  several  letters  passed  between  them  in 
conS-act"before'  which  the  return  of  the  machinery  was  dis- 
ors  attach:         cusscd,  and  it  is  the  theory  of  plaintiff  that 

evidence. 

the    written    contract    was  .  abandoned    by 

mutual  agreement,  and  that  whatever  interest  the  Drop 
Forge  Company  had  acquired  in  the  machinery  became  rein- 
vested in  plaintiff  and  the  possession  thereof  was  thencefor- 
ward held  by  the  company  as  a  bailee.  But  we  think  that  the 
evidence  fails  to  establish  the  fact  as  claimed.  The  corre- 
spondence shows  no  definite  agreement  in  this  respect.  The 
first  letter  shown  in  the  record  concerning  this  subject  is 
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dated  December  5,  1911,  in  which  plaintiff  complains  that  its 
inquiries  have  been  ignored  by  the  company,  and  asks  the 
question : 

"Now,  would  you  care  to  make  us  up  a  list  of  what 
machinery  you  have  up  there  and  other  things  that  belong 
to  the  agreement  which  are  still  our  property,  and  on  this 
list  give  us  a  memorandum  of  the  articles  as  to  whether  they 
have  never  been  used,  or  whether  in  good,  bad  or  fair  condi- 
tion. If  you  do  not  care  to  do  this  for  us,  let  us  know  and 
we  will  send  a  man  up  there  to  attend  to  it." 

To  this  the  company  responded,  enclosing  a  list  of 
machinery  which  they  say  **we  figure  belongs  to  you".  That 
the  subject  of  returning  the  machinery  was  not  then  con- 
sidered closed  between  them  is  shown  by  a  letter  of  December 
11,  1911,  in  which  plaintiff  again  complains: 

**  Referring  to  your  letter  of  December  7th,  beg  to  state 
that  you  are  giving  us  the  same  kind  of  an  excuse  as  you 
gave  us  a  year  ago.  You  are  not  reducing  your  indebtedness 
any.  You  are  not  living  up  to  your  many  promises,  and 
unless  you  can  send  us  a  check  for  at  least  $1,000  on  or 
before  December  18th,  we  will  have  to  close  this  matter  out, 
and  sell  the  machinery  up  there  or  have  it  shipped  to  Chicago 
or  here.*' 

Following  this,  on  December  19,  1911,  plaintiff  vn^ote: 

**  Referring  to  our  letter  of  December  11th,  beg  to  state 
that  you  have  not  sent  the  amount  asked  for,  nor  have  even 
answered  the  letter.  Under  the  circumstances,  will  you  kindly 
make  arrangements  to  discontinue  the  use  of  our  machinery, 
as  we  will  make  immediate  arrangements  to  either  ship  it  to 
Chicago  or  St.  Louis." 

And  again,  on  December  28,  1911,  as  follows: 

''Could  you  give  us  an  estimate  as  to  the  cost  of  having 
someone  pack  our  machinery,  hauling  and  shipping  to  St. 
Louis?" 

On  the  next  day,  the  Drop  Forge  Company  wrote  plain- 
tiff, giving  an  estimate  of  $500  as  the  probable  cost  of  boxing, 
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crating  and  loading  the  *' material  to  which  you  hold  title 
in  the  plant  of  the  Waterloo  Drop  Forge  Company". 

This  constituted  the  entire  correspondence  in  evidence 
upon  the  matter  of  surrendering  the  machinery,  and  demon- 
strates that  no  final  agreement  or  understanding  looking  to 
an  abandonment  of  the  contract  or  any  change  in  their  re- 
spective relations  to  the  ownership  of  the  machinery  was  ever 
effected.  This  is  further  indicated  by  the  testimony  of  one 
of  the  officers  of  the  company,  who,  in  speaking  of  the  cor- 
respondence, says: 

**We  kept  writing  the  Handlan-Buck  Company  and  kept 
them  from  taking  the  machinery  from  us.  They  just  let  us 
use  the  machinery  along  until  the  fire.'' 

Another  officer  testifies  that,  after  the  fire,  and  before 
the  deed  of  trust,  he  ordered  the  Handlan-Buck  machinery 
cleaned  and  set  by  itself  to  be  sent  to  the  plaintiff  on  its 
order ;  but,  so  far  as  shown,  this  act,  if  done,  was  not  in  pursu- 
ance of  any  agreement  with  the  plaintiff,  and  could  not,  we 
think,  have  any  effect  upon  the  legal  status  of  the  property  or 
the  title  thereto.  This  witness  also  admits  that  he  executed 
the  trust  deed,  which  purported,  among  other  things,  to 
transfer  this  same  machinery  to  MuUan,  and  that  the 
machinery  was  at  that  time  in  the  company's  possession  in 
and  upon  the  premises  conveyed  to  MuUan.  The  claim  made 
that  the  contract  was  abandoned  or  set  aside  or  that  the 
machinery  was  retransferred  to  the  plaintiff  finds  no  sub- 
stantial support  in  the  record. 

It  is  next  argued  for  appellant  that  the  trust  deed  in 

express  terms  recognizes  the  existence  of  secured  creditors 

and  makes  the  trust  subject  to  such  secured  claims,  and  neither 

the  trustee  nor  the  interveners  can  be  heard 

*■  JrSiVtTu^':      to  contest  the  right  of  plaintiff  to  the  security 

constniction  of  .  .  -»    t    •        •       -^  ^        ^ 

deed:  "secured   or  preference  provided  for  m  its  contract. 

credltora." 

This  is  hardly  the  reasonable  and  fair  con- 
struction of  the  clause  of  the  deed  to  which  reference  is  made. 
Its  evident  purpose  was  to  authori25e  the  trustee  to  treat  with 
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persons  who  may  be  found  to  hold  valid  liens  on  the  company's 
property  and  to  obtain  the  best  available  compromise  or  set- 
tlement. It  was  not  the  purpose  of  the  trust  to  give  any  new 
preference  to  the  secured  creditors  at  the  expense  of  the  un- 
secured, but  rather  to  make  the  fund  available  for  payment 
of  general  claims  as  large  as  possible.  The  trustee  could  not 
be  expected  to  diminish  that  fund  by  recognizing  or  giving 
preference  to  any  alleged  lien  against  which  he  could  raise 
a  legal  and  proper  objection. 

But  counsel  insists,  and  this,  in  the  judgment  of  the 
writer,  presents  the  only  debatable  question  in  the  case,  that 
MuUan,  taking  the  deed  in  trust  for  the  use  and  benefit  of  the 
Drop  Forge  Company  and  its  creditors,  is  not 
^*  tionai'aaSa^^"  &  Subsequent  purchaser  protected  by  the  re- 
who^is^/'^ur-  cording  act,  and  that  he  holds  the  property  as 
the  Drop  Forge  Company  held  it,  subject  to 
the  rights  of  the  plaintiff  under  its  contract.  If  Mullan  were  to 
be  regarded  as  a  mere  assignee  in  insolvency,  under  our 
statute  relating  to  the  general  assignments  for  the  benefit  of 
creditors,  the  objection  would  have  to  be  sustained ;  for  this 
court  has  given  its  adherence  to  such  rule  in  very  many  cases. 
Roberts  v,  Austin  Corbin  &  Co,,  26  Iowa  315,  327 ;  Ol}ick  Co. 
V.  Therme,  154  Iowa  201,  204;  In  re  Assignment  of  Wise,  121 
Iowa  359,  361 ;  Arnold  v.  Grimes,  2  Iowa  1 ;  First  Nat.  Bank 
of  Omaha  v.  Day,  150  Iowa  696,  700 ;  Jenks  v.  Smith,  Lichty 
(&  Hilman  Co.,  129  Iowa  139 ;  Cuddy  v.  Becker,  Mayer  &  Co., 
146  Iowa  250,  253 ;  Meyer  v.  Evans,  66  Iowa  179, 183 ;  Wartwr 
V.  Jameson,  52  Iowa  70,  72 ;  Des  Moines  Bridge  &  Iron  Works 
V.  Plane,  163  Iowa  18,  22;  Wackerbarth  &  Blamer  Co.  v. 
Ind.  School  District,  157  Iowa  614;  Davenport  Plow  Co.  v. 
Lamp,  80  Iowa  722,  725;  See,  also,  Burrill  on  Assignments 
(6th  Ed.),  pp.  483-4. 

But  Mullan,  as  grantee  in  the  deed,  was  not  an  assignee 
in  statutory  insolvency  proceedings  in  which  an  insolvent 
estate  was  to  be  settled  by  him  under  the  direction  and 
approval  of  the  court.    The  trust  deed  was,  in  effect,  a  mort- 
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gage  by  which  the  company's  property  was  pledged  to  the 
payment  of  the  claims  of  its  creditors,  so  far  at  least  as  they 
should  acquiesce  therein. 

The  interveners  have  accepted  the  tendered  security,  and 
we  can  see  no  sound  reason  why  they  are  not  protected  by  it 
to  the  same  extent  as  if  the  company  had  made  and  delivered 
to  them  for  the  same  purpose  a  mortgage  in  the  ordinary  form. 
Had  the  company  made  and  delivered  a  mortgage  to  the 
interveners,  instead  of  the  trust  deed  to  Mullan,  its  validity 
as  against  the  unrecorded  claim  of  the  plaintiff  would  be 
beyond  question;  and,  if  such  be  the  case,  we  recall  no  rule 
or  principle  which  would  make  a  trust  deed  any  less  effective 
to  the  same  end. 

III.  Appellant  makes  the  further  point  that  the  court 

failed  to  properly  state  the  issues  to  the  jury,  because  it 

omitted  to  inform  the  jury  that  plaintiff  had  filed  an  answer 

to  the  petition  of  intervention  and  had  also 

8.  Tual:  instruc- 

M2?*i*iJ2™'^     filed  a  reply  to  the  answer  of  Mullan,  trustee. 

reoulsitea  ana  ^  *'  ' 

Je^renc?'!©       ^^  appears  to  be  true  that  the  court  failed  to 
pleading.  ^^^  j^^  j^^  charge  that  plaintiff  had  filed  an 

answer  to  the  petition  of  intervention  and  a  reply  to  the 
trustee's  answer,  but  this  was  wholly  immaterial  and  without 
prejudice  to  the  appellant  if  the  court  otherwise  fairly  stated 
to  the  jury  the  nature  of  the  several  disputed  questions  of  fact 
upon  which  it  was  required  to  pass.  Reference  to  the  plead- 
ings by  name  in  the  instructions  is  not  required.  What  the 
court  should  state  is  the  issue  or  issues  to  be  tried,  and  we 
find  the  charge  as  given  sufficiently  full  and  specific  in  this 
respect.  Other  objections  to  the  instructions  raise  only  ques- 
tions of  law  which  we  have  already  considered  in  previous 
paragraphs  of  this  opinion  and  ruled  against  the  appellant's 
contentions. 

There  is  no  prejudicial  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Deembr  and  Preston,  JJ.,  concur. 
Vol.  173  Ia.— 30 
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Prank  Landis,  Appellant,  v.  Interurban  Railway  Company, 

Appellee. 

APPEAL  AND  EBBOB:     Bevenal—- Proceeding  After  Remand.     A 

1  general  order  of  reversal  in  a  law  action,  tried  in  the  lower  court 
to  a  jury,  has  the  effect  of  sending  the  cause  back  to  the  lower  court 
for  full  retrial,  even  though  the  opinion  on  reversal  shows  that 
the  evidence  was  insufficient  to  sustain  the  judgment  of  the  lower 
court.  The  supreme  court  may  avoid  a  retrial,  if  the  circum- 
stances warrant,  by  entering,  or.  by  specifically  ordering  the  lower 
court  to  enter,  a  final  judgment.     (Sec  4139,  Code  Sup.,  1913.) 

PRINCIPLE  APPLIED:  In  an  action  for  personal  injury,  the 
court,  on  appeal  from  a  judgment  in  plaintiff's  favor,  found  that 
plaintiff  (a)  was  guilty  of  contributory  negligence  and  (b)  was 
not  entitled  to  recover  on  the  doctrine  of  the  "last  clear  chance". 
Tlie  final  language  of  the  opinion  on  reversal  was:  ''For  the 
reasons  pointed  out,  the  judgment  must  be,  and  it  is,  reversed." 
The  procedendo  to  the  lower  court  provided  that  "you  proceed 
in  the  manner  required  by  law  and  in  harmony  with  the  opinion 
of  this  court,  anything  in  the  record  or  proceedings  aforesaid 
heretofore  certified  to  the  contrary  notwithstanding".  Held,  lower 
court  should  have  tried  the  case  anew. 

MAXTMS:     Application.     The  maxims,  "that  a  man  shall  not  be 

2  twice  vexed  for  one  and  the  same  cause",  and  "it  is  to  the 
public  welfare  that  there  be  an  end  of  litigation",  are  not  applic- 
able to  the  case  of  a  remand,  on  appeal,  for  retrial  or  resub- 
mission of  the  facts,  under  the  same  issues. 

Appeal  from  Dallas  District  Court. — L.  N.  Hays,  Judge. 

Monday,  November  1,  1915. 

Rehearing  Denied,  Jan.  14,  1916. 

This  is  an  action  at  law  to  recover  damages  for  personal 
injury  sustained  by  the  plaintiff.  It  has  once  before  been  in 
this  court,  where  the  judgment  of  the  trial  court  was.  reversed. 
Landis  v.  Interurban  Railway,  166  Iowa  20.  A  procedendo 
issued  to  the  trial  court  on  September  30,  1914.  Some  time 
after  that,  a  paper  denominated  an  amended  and  substituted 
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petition  was  filed  by  plaintiff,  setting  up  substantially  the 
same  grounds  of  negligence.  Appellee,  the  defendant  in  the 
court  below,  filed  a  motion  in  two  divisions,  one  to  strike  the 
new  pleading,  and  the  other  for  a  judgment.  Defendant's 
motion  to  strike  was  overruled,  but  there  is  no  appeal  from 
that  ruling.  Defendant's  motion  for  judgment  was  sus- 
tained. This  appeal  is  from  the  action  of  the  court  in  sus- 
taining the  motion  for  judgment. — Reversed. 

E,  J.  Kelly  and  H,  O.  Oiddings,  for  appellant. 

Parker,   Parrish   &   Miller   and    White   A   Clarke,   for 
appellee. 

Preston,  J. — The  only  issue  presented  was  on  the  motion 

for  judgment  upon  the  record  as  then  made.     No  evidence 

was  taken  or  offered.     The  action  was  originally  brought 

August  15,  1912,  to  recover  damages  for  per- 

^'  mo^rt^       sonal  injury  to  plaintiff.     It  was  tried  to  a 

oeedini  after     jury,  resulting  in  a  verdict  for  plaintiff,  and 

remand. 

the  cause  was  then  appealed  to  this  court  by 
the  defendant  company.  The  judgment  of  the  trial  court 
was  reversed  by  the  supreme  court  and  the  cause  sent  back 
to  the  district  court  for  further  proceedings.  After  the,  cause 
had  been  assigned  for  trial,  and  before  it  was  reached,  defend- 
ant filed  its  motion  for  judgment,  which,  as  before  stated,  was 
sustained.  At  the  time  this  motion  was  sustained,  the  cause 
stood  in  the  trial  court  without  proof  on  either  side,  but  upon 
the  issues  made  by  plaintiff's  petition  and  the  denial  of  the 
defendant,  save  as  the  same  may  have  been  altered  by  the 
legal  effect  of  the  former  trial,  appeal  and  reversal.  The 
errors  relied  upon  by  defendant  on  that  appeal  were  resolved 
in  favor  of  plaintiff,  except  upon  the  question  of  plaintiff's 
contributory  negligence.  Following  the  discussion  of  that 
evidence,  the  court  said: 

**  While  not  departing  from  the  rule  that  questions  of 
negligence  and  of  contributory  negligence  are,  as  a  general 
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thing,  primarily  for  a  jury,  it  is  nevertheless  as  much  our 
duty  in  clear  cases  to  say  that  a  defendant  who  is  without 
fault  should  not  be  held  to  answer  for  an  injury  done,  as  that 
a  plaintiff  or  a  party  injured  who  has  not  shown  himself  free 
from  contributory  negligence,  but,  on  the  contrary,  has  failed 
to  exercise  the  care  required  of  him,  cannot  throw  the  respon- 
sibility upon  another,  although  such  other  may  also  have 
been  at  fault.  So  long  as  the  doctrine  of  contributory  negli- 
gence applies,  it  must  be  recognized  by  both  courts  and  juries, 
and,  if  juries  fail  in  their  duty,  the  responsibility  is  upon  the 
court.  Such  responsibility  is  even  greater  where  a  jury  fails 
to  do  its  full  duty  than  where  it  exercises  its  judgment  upon  a 
fair  conflict  in  the  testimony,  or  in  the  inferences  to  be 
derived  therefrom.  There  is,  to  our  minds,  no  explanation 
for  the  accident,  save  that  plaintiff  was  entirely  heedless  or 
oblivious  of  his  surroundings." 

On  the  question  of  last  fair  chance,  also  submitted  to  the 
jury  in  the  first  trial,  we  said:  **As  we  view  the  record,  there 
was  not  suflScient  testimony  to  justify  a  verdict  on  this 
ground."  The  opinion  finally  concluded  as  follows:  **For  the 
reasons  pointed  out,  the  judgment  must  be,  and  it  is, 
reversed."  Thereafter,  the  ordinary  procedendo  issued  to  the 
trial  court  containing  these  provisions,  wherein  it  is  stated 
that  the  supreme  court : 

**0n  the  14th  day  of  May,  1914,  did  reverse  the  judg- 
ment aforesaid  granted  in  the  court  below  and  order  further 
proceedings  to  be  had  in  said  court  not  inconsistent  with  the 
opinion  of  the  supreme  court.  Therefore,  you  are  hereby  com- 
manded that,  with  the  speed  which  of  right  and  according  to 
law  you  may,  you  proceed  in  the  manner  required  by  law  and 
in  harmony  with  the  opinion  in  this  court,  anything  in  the 
record  .or  proceedings  aforesaid  heretofore  certified  to  the 
contrary  notwithstanding." 

At  the  time  the  motion  was  heard,  the  plaintiff  did  not 
tender  or  offer  of  record  any  testimony,  and  there  was  no 
further  hearing  or  trial  in  the  district  court  after  the  reversal, 
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except  the  hearing  of  the  two  motions  before  referred  to. 
The  order  reversing  the  case  on  the  first  appeal,  as  stated  in 
the  opinion,  was  general,  and  it  is  not  claimed  that  the 
supreme  court  in  its  opinion  gave  any  specific  direction  that 
the  trial  court  should  enter  a  judgment  for  defendant  upon 
the  finding  of  the  supreme  court  that  plaintiff  was  guilty  of 
contributory  negligence.  This  could  have  been  done.  The 
rule,  as  stated  in  some  of  the  cases,  is  that,  in  actions  at  law : 

''It  is  only  where  the  facts  in  issue  in  a  cause  are  settled, 
either  by  agreement  of  the  parties,  a  finding  of  the  court  or  a 
referee,  or  by  the  special  verdict  of  a  jury,  that  a  reversal 
of  the  judgment  in  this  court  is  final.'' 

But  we  think  the  statute  is  broad  enough  to  authorize 
this  court,  if  the  circumstances  warrant,  to  render  a  final 
judgment;  that  is,  such  a  judgment  as  the  district  court 
should  have  entered.  Such  has  been  the  practice,  at  least. 
See  McCarl  v.  Clarke  County,  167  Iowa  14,  26.  In  that  case, 
the  holding  was  that  we  should  not  extend  the  ruling  further 
than  the  case  of  McCann  v.  Clarke  County,  149  Iowa  13.  The 
purpose  was  to  end  litigation,  and  the  opinion  specifically 
directs  the  trial  court  upon  remand  to  render  a  judgment 
for  the  other  party.  We  think  the  question  has  been  fore- 
closed by  our  own  decisions.  In  Seevers  v.  Coal  Co.,  166  Iowa 
284,  294,  295,  we  said: 

**A  reversal  of  the  judgment  on  appeal,  with  order  for 
new  trial  general  in  form,  and  with  no  directions  to  the  trial 
court  limiting  its  scope  or  effect,  brings  the  case  back  for  trial 
upon  the  issues  joined  just  as  if  the  former  trial  had  never 
taken  place.  .  .  .  Indeed,  after  considerable  research  we 
have  been  unable  to  find  any  authority  sustaining  the  posi- 
tion that  after  a  reversal  of  a  judgment  in  a  law  action,  with 
an  order  for  new  trial  limited  by  no  directions  from  the  appel- 
late tribunal,  the  trial  court  may  proceed  to  enter  judgment 
for  either  party  on  any  of  the  issues  joined  because  of  any- 
thing appearing  in  the  record  of  the  former  trial." 

In  Dry  den  v.  Wyllis,  53  Iowa,  at  391,  we  said:    **It  was. 
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however,  the  duty  of  the  district  court  to  proceed,  try,  and 
determine  the  issues  joined  in  the  petition  for  a  new  trial,  as 
if  no  appeal  had  been  taken.  All  that  this  court  held  in  the 
former  appeal  was  that  the  evidence  was  not  sufBcient  to  sus- 
tain the  judgment,  but  it  was  not  held  that  the  plaintiff  could 
not  introduce  more  evidence,  and  thus  establish  the  fact  that 
he  was  entitled  to  a  new  trial." 

See  also,  Pomroy  v.  Pamdee,  10  Iowa  154;  Meadows  v. 
Hawkey e  Ins.  Co.,  67  Iowa  57 ;  Gray  v.  Regan,  37  Iowa  688, 
690;  Artz  V.  Chicago,  R.  L  &  P.  R.  Co.,  38  Iowa  293;  Inman 
Mfg.  Co.  V.  American  Cereal  Co.,  155  Iowa  651 ;  2  R.  C.  L.  244; 
Talcott  V.  Delta  County  Land  &  Cattle  Co.,  (Colo.)  73  Pac. 
256;  Gas-Light  Co.  v.  ZanesviUe,  47  Ohio  35 ;  Belskis  v.  Dear- 
ing  Coal  Co.,  246  111.  62  (92  N.  E.  575) ;  Rigdon  v.  Moore,  242 
111.  256  (89  N.  E.  992) .  These  cases  generally  hold  that,  where 
a  law  case  is  reversed  on  appeal  and  remanded  to  the  lower 
court  for  further  proceedings,  the  case  goes  back  to  the  trial 
court  and  there  stands  on  the  issues  as  if  the  former  trial  had 
not  taken  place.  It  is  conceded  by  plaintiff  that  there  are 
some  cases  in  other  jurisdictions  sustaining  the  defendant's 
contention.  Suppose  a  law  action  is  reversed  because  of  some 
error  in  the  trial  court  in  giving  an  instruction,  ought  we  to 
hold  that  the  trial  court,  upon  reversal,  general  in  terms,  may 
not  attempt  to  give  an  instruction  on  that  subject  which  states 
a  correct  rule  of  law  ?  We  are  unable  to  see  any  distinction, 
under  such  circumstances,  between  the  point  supposed  and  a 
reversal  because  the  evidence  upon  the  first  trial  is  not  sufS- 
cient  upon  some  point.  To  be  sure,  if,  upon  a  retrial  of  the 
ease  after  reversal,  if  the  evidence  is  the  same  as  upon  the 
first  trial,  and  the  court  indicates  that  the  evidence  is  not 
sufficient,  the  trial  court  should  be  ruled  by  the  first  opinion. 
The  evidence  introduced  upon  the  former  trial  is  not  a  part 
of  the  record  in  the  sense  that  it  may  be  considered  on  a 
second  trial,  unless  it  is  offered  in  evidence.  Under  some  cir- 
cumstances, the  transcript  may  be  offered  and  used.  Or  sup- 
pose, upon  a  retrial,  the  plaintiff  should  (as  is  sometimes  done, 
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improperly  perhaps, — ^yet  it  might  be  possible  to  properly  cor- 
rect his  evidence)  change  his  testimony  on  the  question  of  con- 
tributory negligence,  his  evidence  upon  the  second  trial  would 
be  the  evidence  in  the  case ;  and  if  his  testimony  upon  the  first 
trial  is  offered,  after  proper  foundation,  that  would  be 
impeaching  only.  State  v.  Carpenter,  124  Iowa  5;  State  v. 
Dietz,  162  Iowa  332. 

It  is  thought  by  appellee  that,  when  the  motion  for  judg- 
ment was  presented,  plaintiff  should  have  resisted  the  motion 
and  made  a  showing  that  he  did  have  additional  or  different 
testimony.  But  suppose  that  is  done  and  the  showing  is  made 
by  aflBdavit  and  by  such  means  he  obtains  permission  of  the 
trial  court  to  retry  his  case,  but  his  supposed  new  or  dif- 
ferent evidence  is  not  forthcoming  and  the  evidence  in  fact 
is  the  same  as  upon  a  former  trial.  The  showing  amounts  to 
no  more,  under  such  circumstances,  than  the  right  to  try  the 
case  over  again,  in  order  that  it  may  be  determined  whether 
there  is  any  new  or  different  evidence. 

Appellee  cites  a  large  number  of  cases  to  sustain  the  legal 
maxims :  '^  It  is  a  rule  of  law  that  a  man  shall  not  be  twice 
vexed  for  one  and  the  same  cause";  and  ''It  is  to  the  public 
welfare  that  there  be  an  end  of  litigation." 
2-  JJ;J|^^^"'  appu*  These  propositions  at  this  point  are  not  dis- 
puted by  a|)pellee.  The  Iowa  cases  cited 
by  appellee  are  readily  distinguished  from  the  case 
at  bar.  The  cases  of  StodghiU  v.  Chicago,  B,  &  Q.  R.  Co.,  53 
Iowa  341 ;  Hayes  v.  Chicago,  M,  &  St.  P.  B.  Co.,  64  Iowa  753, 
and  Hogle  v.  Smith,  136  Iowa  32,  involve,  the  doctrine  of  res 
ad  judicata.  In  Lord  v.  Ellis,  11  Iowa  170,  the  trial  court  was 
directed  by  the  appellate  court  to  enter  judgment.  Zalesky  v. 
Home  Ins.  Co.,  114  Iowa  516,  involved  the  question  of  estoppel 
because  of  changes  in  the  pleadings  upon  former  trials.  Ingold 
V.  Symonds,  134  Iowa  206,  was  a  case  where  plaintiff  on  a 
retrial  attempted  to  amend  hi9  petition,  changing  the  issues 
entirely  from  those  presented  at  the  first  trial.  It  is  not  a 
case  of  retrial  or  resubmission  of  the  facts  under  the  same 
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issues.  Chicago,  M.  &  St  P.  R.  Co.  v.  Hemenway,  134  Iowa 
523;  Steltzer  v.  Chicago,  M.  &  St.  P.  R.  Co.,  167  Iowa  464; 
Adams  v.  Burlington  &  M.  R.  Co.,  55  Iowa  94 ;  Hogle  v.  Smith, 
supra,  were  equity  cases.  Hensley  v.  Davidson,  143  Iowa  742, 
was  a  ease  in  which  there  had  been  a  trial  to  a  jury  and  a  ver- 
dict for  plaintiff  and  the  verdict  was  set  aside  by  the  trial 
court.  This  case  was  reversed  by  the  supreme  court,  with 
directions  to  enter  judgment  on  the  verdict;  and  it  was  held 
that,  upon  a  second  appeal  by  defendants,  they  could  not  urge 
objections  to  the  instructions  that  should  have  been  urged  in 
support  of  the  trial  court's  action  on  the  first  appeal.  We 
think  it  is  not  in  point  on  this  question.  In  re  Estate  of  Cook, 
143  Iowa  733,  is  relied  upon ;  but  that  was  a  case  involving  the 
question  of  amendment  to  pleadings  following  an  appeal,  by 
which  the  issues  were  entirely  changed.  Such  is  not  the  case 
with  the  cause  before  us.  As  stated,  there  was  no  change  in 
the  issues  by  plaintiff's  so-called  amended  or  substituted  peti- 
tion. The  trial  court  so  held,  and  defendant  has  not  appealed. 
There  may  be  some  other  cases  cited,  but  we  are  very 
clear  that  the  trial  court  erred  in  rendering  a  judgment  for 
the  defendant  without  any  evidence  to  support  it.  Such  ruling 
and  judgment  is  reversed  and  the  cate  is  remanded,  with  direc- 
tions  to  the  district  court  to  proceed  and  hear  the  case  anew. 
If  the  evidence  is  the  same  as  before  on  the  question  of  con- 
tributory negligence,  the  trial  court  will  direct  a  verdict  for 
the  defendant  upon  that  ground.  If  there  is  a  change  in  the 
testimony,  the  trial  court  should  exercise  its  judgment  as  to 
whether  there  is  a  jury  question  upon  the  question  of  con- 
tributory negligence*  and  other  questions  in  the  case,  if  there 
should  be  a  change  in  the  testimony  as- to  such. — Reversed  and 
Remanded. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 
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Grant  Teeters,  Appellant,  v.  City  of  Des  Moines,  Appellee. 

MUNIOIPAL  COBPORATIONS:  Negligence— Independent  Contrac- 
tonhip  Created  by  Statute— Non-LiabiUty  of  MunlcipaUty.  A 
municipality  is  not  liable  for  the  negligence  of  an  independent 
contractor  in  doing  work  not  intrinsically  dangerous.  So  held 
where  the  status  of  the  contractor  was  one  created  by  statute,  or 
at  least  by  the  construction  placed  on  the  statute. 

PRINCIPLE  APPLIED:  Sec.  1530,  Code  Sup.,  1907,  com- 
manded that  certain  road  taxes  in  the  possession  of  the  county  be 
expended  on  the  roads  within  or  adjacent  to  the  city  where  the 
tax  was  raised,  the  expenditure  to  be  "under  the  direction  of 
the  city  council".  The  city  directed  the  county  to  expend  the 
tax  in  grading  a  certain  street  at  a  certain  place,  "work  to  be 
done  under  the  direction  of  the  board  of  public  works'^  of  the 
city.  ^  The  city  and  the  county  appear  to  have  construed  the 
statute  as  commanding  the  county  to  actually  do  the  work,  with 
the  right  in  the  city  to  direct  the  place  and  the  general  result 
to  be  accomplished.  The  city  set  the  grade  stakes  and,  through 
its  street  commissioner,  went  upon  the  work  at  times  to  see  that 
the  work  was  done.  The  city  employed  no  help,  nor  did  it  direct 
any  of  the  employees  as  to  the  particular  way  in  which  the  work 
should  be  done.  The  county  proceeded  to  do  the  work  solely  with 
its  own  employees,  and  in  its  own  way.  Plaintiff  was  injured  in 
'  the  progress  of  the  work.  Held,  the  county  occupied  the  relation 
of  an  independent  contractor  to  the  city,  and  the  city  was  not 
liable  for  the  injury. 

Appeal  from  Polk  District  Court. — Charles  A.  Dudley, 

Judge. 

Monday,  October  4,  1915. 

Rehearing  Denied  Friday,  January  14,  1916. 

Action  to  recover  damages  for  personal  injury.  There 
was  a  directed  verdict  for  the;  defendant.  Plaintiif  appeals. — 
Affirmed, 

A.  D.  Pugh,  for  appellant. 

Robert  Brennan,  H.  W.  Byers  and  EskU  C.  Carlson,  for 
appellee. 
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Preston,  J. — 1.  Counsel  for  plaintiff  fairly  states  the 

issues  and  plaintiff's  claim  as  follows :    Plaintiff  alleged  that, 

on  April  23, 1906,  the  defendant,  by  resolution  duly  passed  by 

its  council,  directed  that  the  board  of  super- 

coS^Stons-    v^^^^  ^^  P®^^  County  be  instructed  to  expend 

Pnli^n'dent        ^^c  sum  of  $400  from  the  county  road  fund  in 

crSited' by*^*^    grading  Beaver  Avenue  in  said  city  from  the 

non-uabiiity  of   end  of  the  paving  to  Kimball  Comers,  **work 

municipality. 

to  be  done  under  the  direction  of  the  board 

of  public  works";  that,  pursuant  to  said  resolution,  said  grad- 
ing was  done  under  the  direction  of  the  city  council  of  said 
city,  and  was  paid  for  out  of  that  portion  of  the  county  road 
fund  arising  from  property  within  said  city,  as  provided  by 
Section  1530  of  the  Code  and  Supplement;  that  plaintiff  was 
employed  in  the  execution  of  said  grading  to  haul  dirt  with  a 
team  and  wagon,  and  was  paid  for  said  labor  from  that  part 
of  the  county  road  fund  arising  from  property  within  said 
city  (it  is  plaintiff's  claim  that,  in  thus  employing  plaintiff 
and  in  doing  the  work,  the  board  of  supervisors  was  the  agent 
of  defendant  city) ;  that  one  Frank  T.  Morris,  a  member  of 
said  board  of  supervisors,  acted  for  the  defendant  city  in 
hiring  and  paying  plaintiff  for  said  labor;  that  said  grading 
consisted  in  part  in  widening  a  fill  on  Beaver  Avenue  immedi- 
ately north  of  the  intersection  of  said  avenue  witii  Clark 
Street,  in  said  city,  by  extending  a  line  of  dirt  along  the  west 
side  of  said  fill  from  north  to  south ;  that  said  dirt  was  hauled 
in  wagons  from  a  cut  north  of  said  fill,  and  dumped  and  shov- 
eled over  the  west  side  of  said  fill ;  that  one  J.  J.  Jackson  was 
employed  by  the  city  as  general  foreman  on  said  work  and  one 
Ed  Kelly  was  employed  by  said  city  as  dump  boss  or  dump 
foreman  on  said  work;  that,  on  July  10,  1907  (plaintiff  being 
then  16  years  old),  immediately  after  a  rain  in  the  afternoon, 
said  Jackson  negligently  ordered  plaintiff  to  resume  work  too 
soon  after  said  rain,  when  the  dump  and  road  were  soft  and 
slippery;  and  that  said  Kelly  negligently  ordered  plaintiff 
to  drive  so  far  over  the  west  side  of  said  dump  that  the  dirt 
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gave  way  under  his  west  wheels  and  caused  his  wagon  and 
team  to  overturn  on  top  of  plaintiff  and  roll  down  said  fill, 
which  was  about  30  feet  high  at  said  place,  breaking  plaintiff's 
right  leg  in  three  places  and  injuring  him  internally  in  his 
back  and  chest,  and  causing  great  pain  and  suffering  and  per- 
manent and  total  disability  for  life ;  and  that,  by  reason  of  said 
negligence,  plaintiff  has  been  damaged  in  the  sum  of 
$25,000.00;  and  that  plaintiff  was  not  negligent;  that  plaintiff 
did  not  know  of  the  unsafe  condition  of  the  place  where  his 
wagon  overturned ;  that  said  place  was  in  charge  of  said  dump 
boss,  Kelly,  who  had  preceded  plaintiff  to  said  place. 

The  defendant  answered  said  petition,  admitting  the  cor- 
porate character  of  the  defendant  as  alleged ;  and  alleged  that, 
if  plaintiff  was  injured  as  he  alleged,  said  injuries  were  due 
to  his  own  negligence  causing  or  contributing  thereto ;  denied 
that  defendant  was  guilty  of  any  act  of  negligence  causing  or 
contributing  to  plaintiff's  alleged  injuries;  denied  indebted- 
ness to  plaintiff;  and  denied  each  and  every  other  allegation 
in  said  petition  contained. 

The  grounds  of  defendant's  motion  to  direct  a  verdict  are, 
substantially,  that  'the  evidence  fails  to  show  any  negligence 
on  the  part  of  the  city  or  its  officers ;  that  all  the  defendant 
did  was  in  the  exercise  of  its  governmental  powers,  for  the 
negligent  exercise  of  which  defendant  is  not  liable,  because 
the  resolution  of  the  city  council  directing  the  board  of  super- 
visors to  improve  Beaver  Avenue  and  to  expend  the  revenues 
of  the  county  road  fund  was  the  exercise  of  purely  govern- 
mental powers;  that  plaintiff  was  not  an  employe  of  the 
defendant  city  at  the  time  he  was  injured,  and  the  evidence 
fails  to  show  the  relation  of  master  and  servant  as  between 
plaintiff  and  defendant;  because  the  evidence  shows  that  the 
work  upon  which  plaintiff  was  engaged  was  being  performed 
by  an  independent  governmental  agency  over  which  defendant 
had  no  control  and  for  whose  negligence  the  city  is  not  respon- 
sible ;  because  the  undisputed  evidence  shows  that  plaintiff  was 
an  employee  of  Polk  County ;  because  plaintiff  was  employed 
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and  performing  work  pursuant  to  laws  of  the  state  by  and 
through  a  governmental  agency  and  in  the  exercise  of  a  gov- 
ernmental function ;  because  plaintiif  was  guilty  of  contribu- 
tory negligence ;  the  negligence  of  defendant  was  not  the  proxi- 
imate  cause  of  the  injury ;  because  plaintiff  assumed  the  risk; 
because  plaintiff  was  injured  by  the  negligence  of  a  fellow 
servant;  because  the  work  being  prosecuted  was  under  the 
exclusive  control  of  Polk  County,  with  which  defendant  city 
had  nothing  to  do,  except  to  direct  where  the  work  should  be 
done,  as  provided  by  Section  1530  of  the  statute,  and  because 
the  city  had  no  control  over  the  workmen  employed  in  per- 
forming said  work.  Appellant's  assignment  of  errors  covers 
these  different  points  raised  by  the  motion  to  direct. 

As  we  understand  it,  the  trial  court  based  its  ruling  on 
the  ground,  mainly,  that  the  board  of  supervisors  was  not 
the  agent  of*  the  city,  but  an  independent  contractor,  for 
whose  acts,  by  itself  or  agents,  the  city  was  not  liable.  The 
views  of  the  trial  court  are  reflected  by  its  opinion,  which 
appears  in  the  record,  the  substance  of  which  is : 

'*In  passing  upon  the  motion,  which  has  been  argued  at 
length,  and  very  ably,  I  shall  only  consider  that  which  inheres 
in  and  is  predicated  upon  Section  1530  of  the  Supplement. 
That  section  is  as  follows : 

**  *The  board  of  supervisors  of  each  county  shall,  at  the 
time  of  levying  taxes  for  other  purposes,  levy  a  tax  of  not  more 
than  one  mill  on  the  dollar  of  the  assessed  value  of  the  taxable 
property  in  its  county,  including  all  taxable  property  in  cities 
and  incorporated  towns,  which  shall  be  collected  at  the  same 
time  and  in  the  same  manner  as  other  taxes,  and  be  known 
as  the  county  road  fund,  and  paid  out  only  on  the  order  of  the 
board  for  the  purchase  of  road  tools  or  machinery  or  for  work 
done  on  the  roads  of  the  county  in  such  places  as  it  shall 
determine.  Provided  that  on  written  petition  of  a  majority 
of  the  electors  who  are  freeholders  of  any  township  in  any 
county,  the  board  of  supervisors  may  levy  an  additional  mill 
in  said  township,  to  be  expended  by  said  board  of  supervisors 
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on  roads  in  township  where  same  is  levied;  but  so  much  of 
the  eoimty  road  fund  as  arises  from  property  within  any  city 
or  incorporated  town,  except  such  pro  rata  share  as  may  have 
been  expended  by  the  board  for  the  purchase  of  road  tools  or 
Enaehinery,  shall  be  expended  on  the  roads  or  streets  within 
such  city  or  town,  or  on  the  roads  adjacent  thereto,  under  the 
direction  of  the  city  or  town  council ;  and  the  county  treasurer 
shall  receive  the  same  compensation  for  collecting  this  tax  as 
he  does  for  collecting  corporation  taxes.  Moneys  so  collected 
shall  not  be  transferable  to  any  other  fund  nor  used  for  any 
other  purpose.' 

**  There  is  another  portion  of  the  section  which  I  need  not 
read,  because  it  does  not  pertain  to  this  question.  Now  the 
material  portions  of  this  section  are  included  in  what  I  first 
read,  omitting  the  provision  for  the  levy  of  an  additional  mill 
upon  said  township. 

'*  Pursuant  to  this  statute,  this  county  road  fund  was 
levied  and  collected  for  the  year  involved  in  this  transaction. 
On  April  23,  1906,  the  city  council  of  the  defendant  passed 
the  following  resolution :  *No.  315.  Be  it  resolved  by  the  city 
council  of  the  city  of  Des  Moines:  That  the  board  of  super- 
visors be  instructed  to  expend  the  sum  of  $400  from  the 
county  road  fund  in  grading  Beaver  Avenue  from  the  end  of 
the  pavement  to  Kimball  corners.  Also  grade  Beaver  Avenue 
from  Forest  Avenue  to  University  Avenue ;  work  to  be  done 
under  the  direction  of  the  board  of  public  works.'  And  then 
follows  the  vote  by  which  that  resolution  was  adopted.  In 
other  words,  we  have  a  resolution  here  which  is  in  exact  accord 
with  the  provisions  of  the  statute  passed  by  the  city  council 
directing  the  board  of  public  works  of  the  city  of  Des  Moines, 
which  was  then  an  administrative  oflBce,  as  distinguished  from 
the  governmental  offices  of  the  city  council  of  the  city  of  Des 
^loines.  Pursuant  to  that  resolution,  the  board  of  supervisors 
in  its  own  way  and  using  its  own  employees  undertook  to  make 
the  fill  or  do  the  grading  as  indicated  in  the  resolution.  For 
the  purposes  of  this  case,  it  is  established  that  the  city  council 
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determined  the  place  where  this  work  should  be  done,  and  also 
set  the  grade  stakes.  Whether  it  was  more  than  a  practical 
grade  or  not  is,  I  think,  entirely  immaterial ;  but  at  least  the 
city  council  did  set  these  stakes.  The  statute  provides,  I  think, 
in  terms,  that  the  board  shall  expend  this  money.  Now  we  do 
not  have  to  deal  with  what  might  have  taken  place  under  other 
circumstances,  but  we  simply  have  to  deal  in  this  case  with 
the  facts  which  are  disclosed  in  evidence,  and  they  are  these, 
and  about  which  there  is  no  dispute.  As  I  said  before,  the 
board  of  supervisors  of  this  county  did  this  work.  It 
employed  its  own  tools  and  it  employed  the  men  to  do  the 
work,  and  they  were  under  the  immediate  direction  and 
supervision  of  the  officials  of  the  county,  to  wit,  Mr.  Frank  T. 
Morris,  then  a  member  of  the  board  of  supervisors,  and  the 
foreman  of  the  work,  Mr.  J.  J.  Jackson,  and  the  dump  fore- 
man on  the  job  were  all  of  them  the  employees  of  the  county. 
Then  so  far  as  the  work  is  concerned,  the  administrative  part 
of  the  work  was  performed  by  the  county,  without  any  inter- 
ference or  without  any  direction  whatsoever  upon  the  part  of 
the  defendant  city  or  any  of  its  officers.  It  is  true  that  the 
grade  stakes — that  is,  the  place  where  the  work  was  to  be 
done — was  indicated  and  fixed  by  the  council ;  and  it  is  also 
true  that  the  road  or  street  commissioner  did  go  upon  the  woit 
at  different  times  and  see  that  the  work  was  done.  It  is  not 
in  evidence  that  anyone  representing  the  city  at  any  time 
directly  or  indirectly  undertook  to  employ  any  help  to  control 
any  help,  or  direct  any  of  the  administrative  part  of  that 
work. 

**  Then  we  come  to  this  question,  as  to  whether  or  not,  this 
accident  having  occurred — a  lamentable  affair  which  we  must 
all  concede  and  one  which  calls  for  the  keenest  ^and  deepest 
sympathy  for  the  plaintiff  under  the  present  circumstances— 
whether  the  city  is  liable.  The  liability  of  any  other  party  is 
not  under  consideration  and  no  opinion  is  to  be  expressed  in 
regard  to  that  point.  It  is  claimed  in  the  petition  that  the 
county  was  the  agent  or  servant  of  the  defendant  city.    Of 
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course,  agency  is  the  result  of  a  contractual  obligation,  either 
by  a  contract  express  or  implied,  and  it  is  sometimes  a  little 
difScuIt  to  determine  just  where  the  line  begins  and  ends 
between  a  servant  and  an  agent.  In  fact,  one  of  our  judges  in 
discussing  that  question,  speaks  of  the  employment  of  the 
agent  and  the  servant  being  the  same,  only  a  little  different 
in  degree.  Now  the  cardinal  question  is,  Was  the  county  the 
servant  or  the  agent  of  the  defendant  cityf  As  I  have 
pointed  out,  the  only  thing  which  was  done  in  this  manner 
was  simply  to  direct,  as  this  resolution  states,  the  place  where 
this  work  was  to  be  done.  Now  I  cannot  find  in  that  that 
there  is  the  relation  of  principal  and  agent  or  servant  for 
this,  that  the  board  of  supervisors  is  an  independent  govern- 
mental agency  and  was  doing  this  work  as  it  saw  fit,  so  far  as 
any  interference  is  concerned  upon  the  part  of  the  city.  The 
only  control  over  the  county  was  this,  and  that  is  no  control — 
simply  a  direction  to  the  county  to  expend  this  road  fund  at 
a  particular  place  which  was  pointed  out  by  the  city.  Now,  it 
seems  to  me  that  the  evidence  which  makes  the  city  the 
employer  and  the  board  of  supervisors  the  employee  is  wanting 
in  this  case,  and  that  those  rules  cannot  apply  thereto.  That 
is  put  by  the  pleader,  I  think  not  without  some  thought  upon 
his  part,  because  he  evidently  wanted  to  avoid  the  contention 
that  these  parties — that  is,  the  county  and  the  city  was  an 
independent  contractor.  It  seems  to  me,  as  I  have  studied  this 
and  reflected  upon  it,  though  not  at  all  in  accord  with  the  con- ' 
tention  of  the  city  that  this  was  simply  the  discharge  of  a 
governmental  duty,  something  under  the  police  powers  of  the 
city  for  which  there  would  be  no  liability,  that  the  parallel 
is  more  nearly  correct  when  we  say  that  these  two  parties 
were  independent  contractors.  The  county  was  continually 
present  in  the  doing  of  this  work  by  its  employees  and  by  its 
highest  representative,  one  of  the  board  of  supervisors,  giving 
directions — in  fact  was  on  the  work  within  a  few  hours  before 
it  happened. 

**Now  it  was  held  in  the  case  of  Foster  v.  City  of  Chicago 
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that,  where  a  contractor  was  employed,  and  whose  contract 
required  him  to  furnish  all  labor  and  material,  and  provided 
that  the  material  and  the  time  and  manner  of  doing  the  work 
should  be  satisfactory  to  the  commissioner  of  public  works, 
and  that  it  should  be  done  under  the  immediate  direction  and 
supervision  of  the  commissioner,  that  it  was  a  case  of  an  inde- 
pendent contractor,  and  that  for  an  accident  which  occurred 
while  the  contractor  was  performing  that  work,  the  city  or 
principal  in  the  case  was  not  liable.  64  N.  E.  322,  323  (197 
111.  264).  I  do  not  care  to  further  discuss  that,  except  I  find 
a  similar  case  in  the  state  of  Missouri,  wherein  it  is  stated  as 
follows :  *  That  a  right  to  annul  or  suspend  the  contract  and 
an  obligation  on  the  contractor  to  discharge  workmen  disobey- 
ing a  city  oflBcer  will  not  constitute  the  contractor  the  agent 
of  the  city  so  as  to  make  it  liable  for  injuries  sustained  by  an 
individual  by  the  negligent  prosecution  of  the  work,  as  by 
careless  blasting. '  That  is  a  decision  from  the  Supreme  Court 
of  the  state  of  Missouri. 

''So,  taking  the  facts  as  they  are  in  this  case,  I  do  not 
find  that  the  work  was  done  under  such  conditions  as  that  the 
city  under  this  statute  is  liable.  I  do  not  want  to  be  under- 
stood as  saying  that  there  might  not  be  conditions  under  which 
the  city  would  be  liable,  but  I  am  speaking  now  of  this  statute 
as  applied  to  the  facts  in  this  case.  The  motion  will  have  to 
be  sustained." 

Plaintiff  was  injured  on  July  10,  1907.  The  action  was 
first  commenced  in  April,  1909,  and  the  cause  was  tried  in 
October,  1913.  There  have  been  some  changes  in  Section  1530 
of  the  Code  since  plaintiff's  injury,  and  we  have  to  do  with  the 
statute  as  it  then  existed.  The  case  turns  largely  upon  the 
interpretation  of  the  statute  as  applied  to  the  facts  in  this 
case,  and  upon  the  question  as  to  whether  the  board  of  super- 
visors was  the  agent  of  the  defendant  city. 

The  evidence  sustains  the  conclusions  of  the  trial  court 
as  to  the  facts.  We  are  of  opinion  that  the  trial  court  cor- 
rectly construed  the  statute  and  properly  directed  a  verdict 
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for  defendant.  It  must  be  admitted  that  the  statute  was,  at 
that  time,  incomplete.  It  could  have  been  executed  either  way, 
by  the  city  or  by  the  board  of  supervisors.  If  the  city  had 
undertaken  to  do  this  work,  a  different  question  would  be  pre- 
sented. If  the  money  had  been  paid  to  the  city,  it  could  spend 
it.  The  difficulty  with  plaintiff's  case  is  that  the  county  was 
expending  the  tax  by  doing  the  work  desired  with  the  per- 
mission of  the  defendant  city.  Plaintiff  was  not  in  the  employ 
of  the  city,  but  was  employed  by  the  county  at  this  or  any 
other  work  to  which  the  county  should  put  the  group  of  men 
with  whom  he  was  working.  The  city  did  not  have  a  thing 
to  do  with  it,  either  on  its  own  account  or  as  principal  for  the 
board  of  supervisors.  Suppose  one  of  this  group  of  men  had 
been  an  incompetent  employee,  and  because  of  his  known 
recklessness  or  incompetence,  likely  to  injure  his  co-employees, 
for  which  the  employer  would  be  liable.  The  county  alone  had 
the  means  to  protect  itself  by  discharging  such  incompetent. 
The  city  had  nothing  to  do  with  the  employment  of  any  of 
these  men  in  the  first  instance,  and  had  no  authority  to  dis* 
charge  any  of  them.  This  work  was  being  done  by  the  county 
for  the  benefit  of  the  city.  Under  the  statute,  it  is  or  may 
be  done,  and  was  so  done  in  this  case,  by  the  county,  under  the 
direction  of  the  city  council ;  that  is,  the  city  may  direct  where 
the  work  shall  be  done  and  the  character  of  the  work  it 
desires,  either  within  the  city  or  on  the  roads  adjacent  thereto. 
It  is  not  an  answer  to  this  point,  we  think,  for  plaintiff  to  say 
that  other  provisions  of  the  statute  give  cities  power  to  estab- 
lish, control,  and  grade  streets,  appoint  street  commissioners, 
and  prescribe  their  duties  and  the  like.  Here  we  have  a 
specific  statute  authorizing  the  board  of  supervisors  to  levy 
a  tax  for  a  road  fund  to  be  expended  for  the  benefit  of  both 
the  county  and  the  city,  and  providing  how  the  fund  shall 
be  expended  or  used.  That  part  of  the  public  living  outside 
the  dty  is,  to  some  extent,  interested  in  the  roads  or  streets 
within  the  city,  because  such  streets  are  used  by  the  outside 
residents  of  the  county.  The  city  is  also  interested  in  the 
Vol.  178  Ia.— 31 
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roads  outside  the  city  limits  but  adjacent  to  the  city.  The 
tax  is  levied  upon  the  property  of  both  residents  and  non- 
residents. 

By  this  statute,  it  is  provided  that  the  money  shall  be 
expended  on  the  roads  adjacent  to,  as  well  as  within,  the  city, 
and  undier  it  the  city  may  direct  what  work  shall  be  done  and 
where,  even  outside  the  city,  if  adjacent  thereto.  In  this  case, 
suppose  plaintiff,  at  the  time  he  was  hurt,  had  been  working 
on  a  county  road  outside  the  city  of  Des  Moines,  and  the  city 
had  directed  what  work  it  desired  done  there,  could  it  be 
claimed  that  the  city  would  be  liable  or  that  the  county  was 
the  agent  of  the  city  in  such  sense  as  that  the  city  would  be 
liable  for  the  negligent  acts  of  the  board  of  supervisors,  simply 
because  the  work  was  under  the  control  of  the  city  in  the  sense 
that  it  had  designated  the  character  of  work  and  the  place 
where  it  was  to  be  done  ?  We  think  not.  The  city  could  have 
no  other  control  over  the  county  roads  outside  the  city  limits. 
The  fact  that  the  accident  happened  in  the  city  does  not 
change  the  situation  under  this  statute.  The  case  of  Foster  v. 
Chicago,  197  111.  264,  in  64  N.  E.  322,  supra,  cited  by  the  trial 
court,  is  somewhat  similar  in  its  facts  to  the  instant  case.  In 
that  case,  deceased  was  working  for  a  contractor  who  had 
contracted  to  construct  sewers  in  an  alley  in  the  city.  Deceased 
was  in  the  employ  of  the  contractor  and  was  killed  by  the 
caving  in  of  the  side  of  an  excavation  in  a  public  alley  of  the 
city  in  which  he  was  employed  upon  the  construction  of  a 
sewer.  The  contract  between  the  city  of  Chicago  and  the 
contractor  provided : 

''That  all  material  and  the  time*  and  'manner'  of  doing 
the  work  'must  be  in  every  respect  satisfactory  to  the  com- 
missioner of  public  works';  also,  that  'the  whole  work  shall 
be  commenced  and  carried  on  when  and  where  the  commis- 
sioner of  public  works  shall  direct' ;  and  the  contractor  'agrees 
to  perform  all  of  said  work  under  the  immediate  direction  and 
superintendence  of  the  commissioner  of  public  works  of  the 
city  of  Chicago  and  to  his  entire  satisfaction,  approval  and 
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acceptance'.  .  .  .  The  sides  of  trenches  are  to  be  effec- 
tually supported  with  suitable  planks  and  timbers  by  the  con- 
tractor, without  expense  to  the  city." 

It  was  for  neglect  in  this  respect  that  the  administrator 
made  his  claim.    The  court  said  (197  111.  264,  268) : 

"The  contract  does  not  include  the  direction,  manage- 
ment and  control  by  the  city  of  every  detail  of  the  work.  The 
contractor  was  not  required  to  take  his  orders,  day  by  day, 
from  the  city.  He  was  to  be  guided  by  the  contract,  and  the 
specifications  constituting  a  part  thereof.  He  was  not  a  mere 
servant  and  employee.  He  was  an  independent  contractor; 
the  city  retaining  such  supervisory  power  as  it  might,  from 
time  to  time,  find  it  necessary  to  exercise  to  insure  compliance 
with  the  contract  and  to  obtain  the  result  called  for  thereby. 
The  contractor  employed  and  paid  his  own  laborers.  The 
deceased  was  his  employee.  The  difference  between  an  inde- 
pendent contractor  and  a  mere  servant  is  not  determined  solely 
by  the  retention  of  a  certain  kind  or  degree  of  supervision  by 
the  employer.  It  is  to  be  determined  by  the  contract  as  a 
whole, — by  its  spirit  and  essence,-r-and  not  by  the  phraseology 
of  a  single  sentence  or  paragraph.  Being  a  contractor  and  not 
a  mere  servant  of  the  city,  the  latter  cannot  be  held  liable  for 
his  negligence  in  the  performance  of  his  work.*' 

That  case  is  cited  with  approval  by  the  Supreme  Court  of 
Missouri  in  Salmon  v.  Kansas  City,  241  Mo.  14  (145  S.  W.  16) . 
The  doctrine  that  no  liability  exists  when  work  is  done  by 
an  independent  contractor  applies  to  municipalities.  See 
Bennett  v.  Inc.  Town  of  Mt.  Vernon,  124  la.  537 ;  Uppington 
V.  City  of  New  York,  53  L.  R.  A.  550,  552.  Other  questions 
are  argued  by  counsel  for  either  side,  but  we  think  those  we 
have  discussed  decide  the  case. 

The  judgment  is  therefore — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 
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Hannah  M.  Kenyon,  Administratrix,  Appellant,  v.  Illinois 
Central  Railroad  Company,  Appellee. 

aCiUSTEB  AND  SE&VANT:    Tools,  Machinery  and  Appliances— Neg- 

1  ligence — Evidence — Sufficiency.  Evidence  reviewed,  and  held  suf- 
ficient to  carry  to  the  jury  the  question  of  the  master's  negligence 
in  the  maintenance  of  a  water  pipe  or  penstock. 

KEGUOEKOE:    Contribatory  KegUgenee— Pederal  Employers*  Z«ia- 

2  bUity  Act.  Contributory  negligence  on  the  part  of  an  injured 
servant  will  not  necessarily  defeat  a  recovery  under  the  Federal 
Employers'  Liability  Act.  (Act  Apr.  22, 1908,  Chap.  149, 35  SUt., 
65.) 

HASTEB  AND  SEBVANT:    Assumption  of  Bisk— Federal  Employ- 

3  ers'  Liability  Act.  The  plea  of  assumption  of  risk  under  the 
Federal  Employers'  Liability  Act  is  affirmative  in  character  and 
the  servant  is  not  required  to  negative  it  in  order  to.  make  a 
prima-facie  case. 

Appe<U  from  Buchanan  District  Court » — George  W.  Dunham, 

Judge. 

Saturday,  January  15,  1916. 

AcnoN  at  law  for  damages  on  account  of  the  death  of 
plaintiff's  intestate.  There  was  a  directed  verdict  and  judg- 
ment for  defendant,  and  plaintiff  appeals. — Reversed  and 
Remanded. 

V.  L.  Belty  TourteUot  it  Donnelly  and  Dutcher  A  Davis, 

for  appellant. 

Helsell  (6  Eelselly  Hasner  &  Hasnerj  for  appellee. 

Weaver,  J. — Caleb  Eenyon  was  a  locomotive  fireman  in 

the  service  of  the  defendant  company,  and,  at  the  time  in 

question,  he  was  employed  upon  an  engine  in  use  for  the 

transportation  of  interstate  commerce  over 

^  m^T!'iS>\B    defendant's  line  of  road.    While  so  engaged 

awUanSM:"*     upon  a  train  moving  north  from  the. city  of 

ev&ence^ "        Waterloo,  the  engine  was  stopped  by  the  side 

sumclency.  _  '         -  .     ,      .  xi.     ^  i> 

of  a  water  pipe  or  penstock  at  the  town  of 
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Nashua  for  the  purpose  of  tdking  water.  The  operation  of 
watering  the  engine  was  effected  by  the  use  of  an  extension  or 
arm  at  the  top  of  a  standpipe,  through  which  the  water  was 
discharged  into  the  tank  of  the  engine.  The  arm  or  extension 
referred  to  was  so  constructed  as  to  swing  aside  when  not  in 
use  and  hang  parallel  with  the  track,  out  of  the  way  of  moving 
trains.  When,  however,  it  was  desired  to  take  water,  the 
engine  having  first  been  placed  in  position,  the  fireman  was 
expected  to  reach  out,  take  hold  of  the  arm  of  the  penstock' 
and  swing  or  pull  it  around  where  the  discharge  therefrom 
would  fall  into  the  manhole  of  the  tank.  To  do  this,  it  was 
necessary  for  the  fireman  to  take  his  stand  on  the  top  of  the 
tank.  On  the  occasion  in  question,  Kenyon  was  seen  to  climb 
to  the  top  of  the  tank  and  to  be  engaged  in  watering  his  engine. 
This  having  apparently  been  accomplished,  he  appeared  to 
attempt  to  swing  the  penstock  away  from  its  position  over  the 
tank.  He  first  pushed  with  one  hand,  but  for  some  reason 
was  not  able  to  move  it  effectively ;  then  he  placed  both  hands 
on  ihe  pipe,  using  considerable  force  to  start  it,  when  it  sud- 
denly gave  vay  "with  a  jerk",  precipitating  him  headfirst  to 
the  ground  or  platform  below  and  resulting  in  his  fatal  injury. 
This  action  for  the  recovery  of  damages  is  brought  by  the 
administrator  of  the  estate  of  deceased,  alleging  that  his  injury 
and  death  were  occasioned  by  the  negligence  of  the  defendant 
in  the  following  respects:  (1)  That  in  the  exercise  of  reason- 
able care  for  the  safety  of  its  employes  in  such  service, 
defendant  should  have  equipped  its  penstock  with  rods,  chains 
or  ropes  so  adjusted  that  the  fireman  could  reach  and  handle 
it  without  being  compelled  to  endanger  himself  by  reaching 
or  leaning  far  over  the  side  of  the  tank  for  that  purpose,  and 
that  no  such  protection  or  appliance  was  in  fact  provided; 
(2)  that  reasonable  care  required  the  defendant  to  have  its 
penstock  so  constructed  and  equipped  and  in  such  state  of 
repair  that,  when  the  tank  was  filled,  the  penstock  could  be 
swung  back  into  place  with  reasonable  effort  and  without 
catching  or  holding,  and  that  its  movements  should  have  been 
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secured  or  protected  by  a  lock  or  notch  or  clutch  or  other 
similar  device  which  would  stop  and  hold  it  in  place  when  it 
reached  its  proper  position  parallel  with  the  track,  and  that 
none  of  such  safeguards  was  in  fact  provided;  (3)  that  the 
penstock,  as  constructed  and  maintained,  would  not  swing 
with  reasonable  ease,  as  was  the  case  with  penstocks  properly 
constructed  and  properly  maintained,  and  was  so  placed  as 
to  make  it  necessary  for  deceased  to  stand  upon  the  extreme 
edge  of  the  tank  and  push  with  great  force,  and  that  in  the 
performance  of  such  duty  the  penstock  stuck  or  bound  and 
failed  to  move  until  deceased  applied  greater  force,  when  it 
suddenly  moved,  causing  him  to  lose  his  balance  and  fall  and 
receive  the  injuries  complained  of,  all  of  which  injuries  it  is 
again  alleged  were  caused  by  defendant's  lack  of  care  in  pro- 
viding and  maintaining  a  reasonably  safe  equipment  for 
watering  its  engines  at  the  time  and  place  stated.  The 
defendant,  by  its  answer,  admits  that  the  train  in  question 
was  employed  in  interstate  conmierce  and  that  deceased  was 
also  employed  in  such  service.  It  alleges  that  the  fall  and 
death  of  the  fireman  were  purely  accidental,  and  occurred 
without  fault  or  negligence  on  its  part,  and  by  way  of  defense, 
and  in  mitigation  of  damages,  it  also  pleads  that  deceased 
occasioned  or  contributed  to  his  injury  by  his  own  want  of 
reasonable  care.  It  is  further  alleged  that  the  penstock  was 
built  and  equipped  in  accordance  with  the  best  approved 
methods  in  use  by  railroads ;  that  deceased  knew  the  facts  with 
reference  to  its  structure  and  use,  and  assumed  the  risk 
thereof. 

In  addition  to  that  which  has  already  been  mentioned, 
there  was  evidence  tending  to  show  that  deceased  had  been  in 
defendant's  emplo3anent  as  a  fireman  for  a  considerable 
period,  but  had  been  sick  and  in  a  hospital  from  November, 
1909,  to  March,  1910.  He  returned  to  his  work  in  June,  1910, 
and  was  employed  on  another  division  of  the  road  until  about 
8  days  before  his  injury  in  November,  1910,  when  he  began 
making  trips  over  the  northern  route  through  Nashua,  and  had 
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made  four  or  five  trips  when  the  accident  occurred.  There  was 
evidence  from  which  the  jury  could  find  that  the  penstock  was 
so  constructed  and  adjusted  that,  when  in  proper  order  or  in 
good  working  condition,  it  could,  with  comparative  ease,  be 
swung  into  position  for  filling  a  tank,  and  when  this  had  been 
accomplished,  its  replacement  by  swinging  it  back  parallel  with 
the  track  did  not  require  the  application  of  any  great  force. 
It  appears  that  the. mechanism  by  which  the  penstock  was 
operated  was  so  adjusted  that,  when  in  position  over  the  tank 
and  ready  to  swing  back  to  its  resting  place,  it  stood  at  the 
"high  point'*  and  its  movement  back  was  aided  by  gravity 
until  it  reached  the  parallel  position,  where  an  automatic 
lock  or  "low  point''  in  the  segment  upon  which  it  moved  held 
it  in  place  and  prevented  its  being  blown  or  moved  back  over 
the  track.  An  expert  witness,  describing  its  operation,  says 
that,  with  the  penstock  in  proper  condition,  "with  a  very  slight 
pressure  in  passing  over  the  center  it  would  go  back  of  its 
own  weight,  its  own  accord,  its  springs  would  have  a  tendency 
to  roll  down  hill  and  pidl  it  back  into  normal  position."  An 
eyewitness  of  the  accident  testifies  that  the  fireman  "pushed 
first  like  it  did  not  work  very  good;  it  went  hard";  that  he 
first  pushed  with  one  hand,  but  it  did  not  move,  and  then  he 
applied  both  hands,  "and  it  pushed  real  hard  and  when  he 
pushed  with  both  hands  it  jerked  and  gave  way.  The  pen- 
stock moved  hard  when  he  pushed  as  I  have  described.  It 
gave  way  with  a  jerk  as  I  have  described  and  he  fell  off." 
Another  bystander  corroborates  the  statements  of  the  witness 
quoted.  A  locomotive  engineer,  who  had  also  served  as  fire- 
man on  this  division,  testified  that  he  knew  the  condition  of 
the  penstock  at  the  time  that  Eenyon  was  killed,  and  says 
that  for  a  considerable  period,  when  it  was  swung  back  to  a 
point  about  over  the  edge  of  the  tank,  it  would  stick,  but 
when  pushed  past  this  point,  the  movement  was  easier.  He 
further  swears  that  he  had  twice  reported  the  trouble  with 
the  penstock  to  the  station  agent  and  to  the  section  foreman, 
but  that  no  change  had  been  made  in  its  condition  up  to  the 
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time  that  Kenyon  was  killed.  Another  witness,  a  mail  agent 
on  this  route,  testifies  that  for  two  or  three  months  before 
Kenyon 's  death,  he  had,  on  different  occasions,  been  on  the 
platform  at  Nashua  and  had  Noticed  firemen  having  difficulty 
in  operating  the  penstock,  and  had  himself  stopped  and  ren- 
dered assistance  in  moving  it  into  place,  using  for  that  pur- 
pose a  lever  fastened  near  the  bottom  of  the  penstock,  and 
that  **it  took  a  good  strong  pull"  to  brjng  it  around.  Other 
evidence  was  given  and  other  offers  made;  but  as  our  view 
of  the  effect  of  that  to  which  we  have  referred  is  sufiScient  for 
the  disposal  of  the  appeal,  we  do  not  undertake  its  more  par- 
ticular mention. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant's 
motion  for  a  directed  verdict  in  its  favor  was  sustained.  Which 
of  the  numerous  grounds  of  the  motion  the  court  held  to  be 
well  assigned,  we  are  not  informed  by  the  record;  but  we 
think  it  safe  to  assume  from  the  course  of  counsel's  ai^fuments 
that  the  controlling  proposition  was  that  plaintiff  had  pro- 
duced no  evidence  upon  which  the  jury  could  properly  find 
defendant  chargeable  with  negligence. 

We  are  of  the  opinion,  however,  that  the  evidence,  if 
believed  by  the  jury,  was  sufficient  to  sustain  a  finding  that 
the  penstock  was  in  a  defective  condition,  that  defendant  had 
notice  of  such  defective  condition  in  ample  time  to  have  reme- 
died it  before  the  accident,  and  that  its  failure  to  remedy  the 
defect  was  the  proximate  cause  of  the  death  of  plaintiff's 
intestate ;  in  other  words,  we  hold  that  the  plaintiff,  upon  the 
record  as  made,  was  entitled  to  go  to  the  jury. 

As  this  conclusion  necessitates  a  new  trial,  it  is  better  that 

we  enter  upon  no  discussion  of  the  merits  of  the  case,  except 

to  add  that  this  is  an  action  under  the  Federal  statute,  and 

the  contributory  negligence,  if  any,  of  the 

2.  Ntoliobncb:         ,  ,      .„  .,     \   • 

contributory  dcccascd  Will  not  neccssarily  defeat  a  recovery 
piwTre'  SSbii-  ^y  plaintiff,  and  that  the  plea  of  assumption 
UyAct.  q£  j^g^  jg  affirmative  in  character,  and  the 
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plaintiff  was  not  required  to  negative  it  in 
^-  ^®^"^  ^^       order  to  make  a  prima-f acie  case. 

servant:  as-  *^ 

r?51^  Federal  ^^r  reasons  Stated,  the  judgment  below 

Sa&uty  ACL      will  be  reversed  and  cause  remanded  for  new 

trial. — Reversed  and  Remanded, 

Deemer,  Qaynor  and  Preston,  JJ.,  concur. 


National  City  Bank  op  Chicago,  Appellee,  v.  Pairbank 
State  Bank  et  al.,  Appellants.  (And  three  other  like 
cases.) 

COBPOBATIOKS:     Transfer  of  Shares-Oollatexal   Secnrity— Dual 

1  Method  of  Perfecting  Uen — Statate.  An  assignee  or  pledgee  of 
corporate  stock  as  collateral  security  may  perfect  his  Hen  on  the 
stock  against  subsequent  liens: 

( 1 )  By  taking  an  actual  assignment  of  the  stock  on  the  books 
of  the  corporation,  or, 

(2)  By  notifying  the  secretary  of  the  corporation  in  writing 
that  he  holds  such  stock  as  collateral  security. 

The  first  method  was  authorized  by  Sec.  1626,  Code,  1897,  befofc 
its  amendment  by  Chap.  81,  26th  G.  A.  Said  amendment,  provid- 
ing a  specific  method  for  perfecting  a  lien  on  stock  held  as  collat- 
eral security,  is  not  exclusive — ^the  former  method  may  still  ho 
employed. 

Deemer  and  Weaves,  J  J.,  dissent. 

OOBPOBATIONS:     Transfer  of  Shares— Stock  Held  as  Oollatersl— 

2  Entry  on  Books — Sufficiency.  Whether  the  lien  of  a  pledgee  of 
corporate  stock  as  collateral  security  is  perfected  against  subse- 
quent lieijs  by  tlie  entry  by  the  secretary  of  the  corporation  on  the 
proper  books  of  a  notice  that  such  stock  is  so  held,  when  such 
entry  is  made  by  the  secretary  because  of  his  actual  knowledge  that 
the  stock  was  so  held  and  not  because  of  u:iUten  notice  of  such 
fact,  as  required  by  Sec.  1626,  Code,  1897,  quaere. 

0OBPOBATIO:7S:     Transfer  of  Sliares— Stock  Ileld  as  Collateral— 

3  Omission  of  Date  of  Transfer — ^Effect.  An  entry  on  the  proper 
books  of  a  corporation  of  the  fact  that  certain  corporate  stock  is 
held  as  collateral  security  is  not  rendered  insufficient  because  of 
the  absence  of  the  date  of  transfer  (as  literally  required  by  Sec. 
1626,  Code,  1897)  when  such  entry  (without  date)  was  made  long 
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prior  to  the  accrual  of  the  rights  of  the  subsequent  claimant  of 
the  stock. 

Appeal   from   Black   Hawk   District    Court, — Charles   W. 
MuLLAN,  Judge. 

Tuesday,  January  18,  1916. 

Action  in  equity  to  enjoin  a  sheriff's  sale  under  execution 
of  certain  150  shares  of  capital  stock  of  the  Black  Hawk 
Building  Company.  The  plaintiff  bank  claims  to  hold  said 
shares  as  collateral  security  for  a  loan.  The  defendant  bank, 
as  a  judgment  creditor  of  the  original  owner  of  the  shares, 
caused  a  levy  of  execution  to  be  made  upon  such  shares.  The 
controversy  between  the  parties  turns  upon  the  question 
whether  the  method  adopted  in  the  transferring  of  the  shares 
as  collateral  security  to  the  plaintiff  was  a  sufficient  compli- 
ance with  the  requirements  of  the  statute,  Code  Section  1626. 
The  trial  court  found  in  the  affirmative,  and  the  defendant  has 
appealed. — Affirmed. 

Edwards,  Longley,  Bansier  &  Smith,  for  appellants. 

WiUiams  cfe  Clark,  and  Wade,  Butcher  &  Ba^,  for 
appellee. 

Evans,  C.  J. — In  the  district  court,  the  question  at  issue 

between  the  parties  was  presented  in  the  motion  to  dissolve 

a  temporary  injunction,  and  was  tried  in  a  hearing  upon  such 

motion.    The  parties  stipulated,  however,  that 

1.  coRPOBATioNs:    such  hcariug  should  be  deemed  a  final  hearing 

shares :  col-        upou  the  merits,  and  that  the  decree  upon  this 

lateral  secur-         *^  '  «,  «• 

meihod^if  per-  ^^^^^ing  should  be  a  final  decree.    The  effect 

statute."^'       of  this  Stipulation  is  to  treat  the  allegations 

of  the  petition  as  true,  and  to  leave  the  one 

question  whether  upon  such  allegations  the  plaintiff  is  entitled 

to  injunctional  relief. 

It  appears  that,  long  prior  to  the  levy  of  defendant's 
execution,  the  execution  debtor  had  transferred  the  shares  in 
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question  to  the  plaintiff  bank  as  security  for  a  loan  of  $12,500. 
Such  transfer  was  indicated  upon  the  books  of  the  corporation 
by  entering  upon  each  stub  of  the  certificate  book  from  which 
the  certificates  in  question  had  been  detached,  the  following 
notation:  ** Assigned  to  National  City  Bank  of  Chicago,  Illi- 
nois, as  collateral  security."  This  notation  was  made  in  the 
handwriting  of  the  secretary  of  the  corporation.  The  conten- 
tion for  appellant  is  that  this  notation  was  not  sufficient  com- 
pliance with  the  requirements  of  Section  1626.  Such  section 
is  as  follows: 

"The  transfer  of  shares  is  not  valid,  except  as  between 
the  parties  thereto,  until  regularly  entered  upon  the  books 
of  the  company,  showing  the  name  of  the  person  by  and  to 
whom  transferred,  the  numbers  or  other  designation  of  the 
shares,  and  the  date  of  the  transfer;  but  such  transfer  shall 
not  exempt  the  person  making  it  from  any  liability  of  said  cor- 
poration created  prior  thereto.  Its  books  must  be  so  kept  as 
to  show  the  original  stockholders,  their  interests,  the  amount 
paid  on  their  shares,  and  all  transfers  thereof ;  which  books, 
or  a  copy  thereof,  so  far  as  the  items  mentioned  in  this  section 
are  concerned,  shall  be  subject  to  the  inspection  of  any  person 
desiring  the  same.  [When  any  shares  of  stock  shall  be  trans- 
ferred to  any  person,  firm  or  corporation  as  collateral  security, 
such  person,  firm  or  corporation  may  notify  in  writing  the 
secretary  o{  the  corporation  whose  stock  is  transferred  as 
aforesaid,  and  from  the  time  of  such  notice,  and  until  written 
notice  that  said  stock  shall  have  ceased  to  be  held  as  collateral 
security,  said  stock  so  transferred  and  noticed  as  aforesaid 
shall  be  considered  in  law  as  transferred  on  the  books  of  the 
corporation  which  issued  said  stock,  without  any  actual 
transfer  on  the  books  of  such  corporation  of  such  stock.  In 
such  case,  it  shall  be  the  duty  of  the  secretary  or  cashier  of 
the  corporation  or  of  the  person  or  firm  to  which  such  stock 
shall  have  been  transferred  as  collateral  security  at  once,  upon 
'  its  ceasing  to  be  so  held,  to  inform  the  secretary  of  the  corpora- 
tion issuing  such  stock  of  such  fact.     The  secretary  of  the 
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company  whose  stock  is  transferred, as  collateral  shall  keep  a 
record  showing  such  notice  of  transfer  as  collateral,  and  notice 
of  discharge  as  collateral,  subject  to  public  inspection.  No 
holder  of  stock  ajs  collateral  security  shall  be  liable  for  assess- 
ments on  the  same.] '* 

That  part  of  the  statute  which  we  have  enclosed  in 
brackets  was  not  included  in  the  original  statute,  but  was 
enacted  as  an  amendment  thereto  by  Chapter  81  of  the  Laws  of 
the  26th  G.  A.  The  first  premise  in  the  argument  of  appel- 
lant is  that  the  method  detailed  in  such  amendment  is  exclusive 
and  that  the  method  of  transfer  set  forth  in  the  original 
statute  is  not  applicable  or  available  to  a  transferee  of  stock 
shares  as  collateral  security.  We  think  that  the  premise  cannot 
be  sustained.  The  original  statute  was  clearly  available  to  a 
transferee  of  collateral  before  the  adoption  of  the  amendment. 
The  purport  of  the  amendment  was  to  relieve  the  transferee 
of  collateral  security  from  the  strict  requirements  of  the 
original  statute,  and  to  permit  him  to  serve  a  written  notice 
upon  the  secretary  of  the  corporation.  There  is  nothing  in  the 
terms  of  the  statute  as  amended  which  would  forbid  such 
transferee  to  pursue  either  course  at  his  option.  It  is  still  per- 
missible to  the  proposed  lender  to  take  an  absolute  transfer  of 
shares  and  to  show  such  transfer  upon  the  books  of  the  corpora- 
tion, even  though  the  purpose  of  such  transfer  be  as  security 
only.  The  question  herein  is,  then :  Was  there 
^'  SaMfer^f*^"*  ^  suflScient  compliance  by  the  appellee  with 
he?d^  cof-**  either  statutory  method !  The  appellant  con- 
on  ^bookif"  ^     tends  that  neither  method  was  sufficiently 

sufficiency.  ,.,.,«,,  „  ,       , 

complied  with.  The  appellee  contends  that 
both  weire.  As  to  the  second  method,  it  is  conceded  that  there 
was  no  written  notice  by  the  transferee  to  the  secretary  of  the 
corporation ;  but  it  is  urged  for  appellee  that  there  was  actual 
notice  to  such  secretary,  and  that  the  secretary  acted  thereon 
and  made  the  record  upon  his  books,  which  was  required  by 
the  statute;  that  a  written  notice  had  no  other  function  to 
rcrve  than  to  accomplish  such  record;  that  the  secretary  was 
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not  bound  to  make  the  record  until  he  should  receive  the 
written  notice ;  and  that  such  written  notice  was  for  his  pro- 
tection.   On  the  other  hand,  the  arfniment  of  the  appellant  is 
that,  under  the  second  method,  the  duty  of  the  transferee  was 
to  serve  the  written  notice  and  that  this  was  his  only  duty; 
having  failed  to  do  this,  it  was  equivalent  to  doing  nothing. 
Because  of  our  conclusion  upon  the  other  question  presented, 
we  do  not  find  it  necessary  to  determine  this  one.    We  there- 
fore turn  our  attention  to  the.  first  method. 
''  SSSfer™''*'    The  principal  defect  of  proceeding  under  this 
hefd^  coiiat-    method  pointed  out  by  appellant  is  that  the 
of  date  of  ^      transfer  indicated  upon  the  books  of  the  cor- 

transfer:  effect. 

poration  did  not  show  the  date  of  such 
transfer.  The  whole  question  under  this  method  is  ruled  by 
Perkhis  v,  Lyons,  111  Iowa  192.  The  notation  in  that  case 
was  *'  'With  Brattleboro  S.  B.  as  collateral.'  "  It  was  held 
in  that  case  that  the  omission  of  the  date  was  not  fatal  to  the 
entry,  it  being  made  to  appear  that  it  had  been  made  long 
prior  to  the  levy.  Such  is  the  situation  herein.  The  notation 
under  consideration  herein  is  much  more  definite  than  that  in 
the  Perkins  case.  It  is  argued  for  the  appellant  that  the 
Perkins  case  was  wrongly  decided.  It  has  stood  for  15  years 
as  our  construction  of  this  statute.  The  parties  herein  pre- 
sumably relied  upon  it  and  adapted  themselves  to  it  in  their 
original  transaction.  Rights  of  property  have  arisen  under 
it,  and  we  would  not  be  justified  in  opening  to  new  argument 
the  question  then  settled.  The  course  adopted  by  the  tnuis- 
feree  in  this  case  complied  with  the  substantial  requirements 
of  the  statute  as  construed  in  the  Perkins  case. 

The  judgment  below  will  therefore  be — Affirmed, 

Ladd,  Gaynor,  Preston  and  Salinger,  JJ.,  concur. 

Deemer  and  Weaver,  JJ..  dissent. 

Deemer,  J.   (Dissenting) — Under  the  rule  in  this  state, 
statutes  regarding  the  transfer  of  corporate  stock  must  be 
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strictly  followed,  in  order  that  a  sale  or  pledge  thereof  may 
be  binding  upon  anyone  save  the  parties  to  such  sale  or 
pledge.  Moore  v,  Marshalltown  OperorHouse  Co,,  81  Iowa  45 ; 
Ft,  Madison  Lumber  Co.  v.  Baiavian  Bank  et  al,  71  Iowa  270 ; 
Ottumwa  Screen  Co,  v.  StodghiU,  103  Iowa  437;  Perkins  v. 
Lyons  et  al.,  Ill  Iowa  192.  It  is  entirely  immaterial  that  a 
stranger  had  actual  notice  of  the  transfer  or  pledge,  for  the 
statute  provides  the  only  methods  of  transfer.  See  cases  just 
cited.  Before  the  amendment  to  the  statute  by  the  26th  Gen- 
eral Assembly,  which  amendment  is  pointed  out  by  the 
majority,  one  who  took  an  assignment  of  stock  in  pledge 
or  as  collateral  security  might,  it  seems,  have  the  stock  so 
pledged  or  assigned  transferred  to  him,  either  as  if  he  were 
owner  or  as  pledgee  or  bailee,  and  such  transfer  was  regarded 
sufficient.  But  this  character  of  transfer  produced  much  con- 
fusion because  of  the  questions  arising  as  to  the  voting  power 
of  the  stock,  the  rights  of  the  holder  or  pledgor  or  assignor 
thereof  after  such  transfer,  and  the  liability  of  the  pledgee 
or  holder  for  assessments  or  calls  thereon  after  transfer  of 
the  stock.  That  such  transfer  was  valid  as  to  strangers  was 
held  in  First  National  Bank  of  Waterloo  v.  Park,  117  Iowa 
552;  Perkins  v.  Lyons,  supra.  The  manifest  object  and  pur- 
pose of  the  amendment  to  the  statute  was  to  provide  a  method 
for  the  transfer  of  stock  which  was  assigned  or  pledged  as 
collateral  security,  other  than  a  transfer  upon  the  stock  books 
of  the  company,  and,  as  I  view  it,  the  only  question  in  this 
case  is  whether  or  not  this  new  method  is  exclusive,  or  is  it 
simply  a  cumulative  remedy?  The  original  method  was  by 
absolute  transfer  upon  the  books  of  the  company,  and  this 
evidently  meant  the  stock  books;  the  new  method  does  not 
contemplate  any  transfer  of  the  stock  upon  the  books,  but 
written  notice  of  the  transfer  to  the  secretary  of  the  company 
and  an  entry  by  him  upon  another  book  or  books  showing  the 
notice,  and  also  a  like  entry  showing  the  discharge  of  the 
stock.  Such  form  of  transfer  in  no  manner  complicates  the 
situation  regarding  the  voting  powers  of  the  stock,  or  the 
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liability  for  assessments.  The  mischief  which  the  amendment 
to  the  statute  was  intended  to  cure  is  apparent,  and  the  act 
itself  is  clear  and  unambiguous.  Tierney  y.  Ledden,  143  Iowa 
286.  Was  it  intended  as  an  exclusive  method  of  giving  notice 
of  the  transfer  of  corporate  stock  as  collateral?  In  Tierney 
V.  Ledden,  supra,  we  said : 

''The  design  of  the  last-quoted  section  was  to  enable 
stockholders  to  hypothecate  their  shares  of  stock  without  can- 
cellation thereof  and  the  issuance  of  new  stock,  and  yet  pro- 
tect the  pledgee  against  the  claims  of  the  creditors  of  the 
pledgor  and  purchaser  without  notice.  Moore  v.  MarshaUtown 
Opera^House  Company,  81  Iowa  45 ;  Ft.  Madison  Lumber  Co, 
V.  Baiavian  Bank,  71  Iowa  270 ;  Ottumwa  Screen  Co.  v.  Stodg- 
hiU,  103  Iowa  437;  First  National  Bank  of  Waterloo  v.  Park, 
117  Iowa  552.  In  any  event,  our  duty  ends  in  construing  the 
statute  in  accord  with  the  manifest  purpose  of  the  lawmakers 
which,  as  seen,  results  in  exempting  the  holders  of  stock  as 
collateral  security  from  liability  as  stockholders." 

So  that,  under  the  law  as  amended,  no  transfer  of  shares 
upon  the  books  of  the  company  is  to  be  made  where  the  stock 
is  assigned  as  collateral  security. 

Much  reliance  is  placed  upon  the  use  of  the  word  "may" 
in  the  amendatory  statute,  because  the  term  is  permissive 
rather  than  mandatory.  Fortunately  or  unfortunately,  the 
word  has  no  such  significance.  All  depends  upon  the  nature 
and  purpose  of  the  act  in  which  it  is  found.  Minor  v. 
Mechanics'  Bank  of  Alexandria,  1  Pet.  (U.  S.),  44,  64;  Presi- 
dent, Director  &  Company  of  the  Newhurgh  and  Cochecton 
Turnpike  Road  v.  MiUer,  5  Johns.  Ch.  101.  The  word  is  quite 
as  often  used  in  an  imperative  as  in  a  permissive  sense.  As  a 
rule,  whenever  there  is  a  grant  of  right,  either  to  the  public 
or  to  particular  individuals,  the  use  of  the  word  *'may"  is 
regarded  as  mandatory.  Wendelv.  Durbin,  26  Wis.  390.  Perkins 
V.  Lyons,  supra,  relied  upon  by  the  majority,  instead  of  being 
an  authority  in  support  of  the  proposition  that  the  amendment 
to  the  statute  prescribes  a  cumulative  method  of  transfer  or 
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notice  thereof,  is,  to  my  mind,  an  inferential  holding  to  the 
contrary;  for  the  court  deemed  it  material  to  ascertain 
whether  or  not  the  amendatory  act  of  the  26th  General 
Assembly  was  retroactive  so  as  to  be  applicable  to  the  facts 
as  found.  That  question  was  of  no  importance  whatever  if 
the  amendment  to  the  statute  provided  simply  a  cumulative 
remedy.  My  thought  is  this:  The  statute  now  provides  the 
method  for  the  transfer  of  stock,  one  where  the  sale  thereof 
is  absolute,  and  the  other  where  it  is  qualified  as  a  pledge  or 
assignment  for  collateral  security.  In  the  former  case,  the 
stock  is  actually  transferred  upon  the  books  of  the  company, 
and  in  the  other,  it  is  not  transferred  at  all,  save  that  posses- 
sion is  delivered  to  the  pledgee  or  bailee,  and  such  a  holder 
gives  notice  of  the  pledge  to  the  secretary  of  the  company,  and 
the  secretary  enters  such  notice,  not  upon  the  stock  books, 
but  upon  another  book  kept  for  the  purpose  of  showing  such 
transfers.  To  hold  that  an  assignee  or  pledge^  of  stock  held 
as  collateral  may  now  adopt  either  method  at  his  election  is 
to  return  to  the  confusion  which  existed  prior  to  the  amend- 
ment to  the  statute  and  to  add  thereto,  because  an  inspection 
of  the  corporate  records  would  be  likely  to  be  more  confusing 
than  if  there  had  been  no  change  in  the  statutes.  I  am  not 
now  including  cases  of  transfer  as  collateral  security  where 
the  parties  by  contract  agree  to  a  complete  transfer  of  the 
stock  upon  the  books  of  the  company  for  the  purpose  of  giving 
the  pledgee  or  an  assignee  a  right  to  vote  and  to  absolutely 
control  the  stock ;  for  that  question  is  not  now  before  us.  There 
is  no  doubt  that  the  assignment  of  the  stock  in  this  case  was 
purely  as  collateral  security.  Under  the  statute  as  amended, 
creditors  or  others  interested  in  knowing  whether  stock. has 
been  assigned  as  collateral  have  the  right  to  rely  upon  notice's 
being  given  to  the  secretary  of  the  corporation,  as  required 
by  the  amendment  to  the  statute,  and  have  a  right  to  be 
informed  of  that  fact  by  the  books  which  the  secretary  is 
required  to  keep,  showing  all  such  assignments.  If  these  pro- 
visions of  the  law  have  not  been  followed,  a  creditor  is  justi- 
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fied  in  believing  that  no  such  assignments  have  been  made. 
On  the  other  hand,  one  dealing  with  stock  has  the  right  to 
purchase  it  from  the  holder  of  record,  and,  if  there  be  nothing 
on  the  record  showing' an  assignment  as  collateral,  one  has  the 
right  to  buy  stock  standing  in  the  name  of  the  holder, 
although  he  may  have  actual  notice  that  the  transfer  was  as 
collateral  only.  As  the  remedies  are  not,  in  my  opinion, 
cumulative,  and  as  the  transferee  in  this  case  did  not  comply 
with  the  statute,  as  amended,  I  think  the  plaintiff  should  be 
defeated,  and  for  that  reason  vote  to  reverse.  * 


State  of  Iowa,  ex  rel.,  H.  G.  Larimer  et  al.,  Appellant,  v. 
Chariton  Telephone  Company,  Appellee. 

ESTOPPEL:     Equitable  Estoppel— Void  Act  as  Basis.    That  which 

1  is  whoUy  void  and  without  legal  effect  eannot  be  made  the  basis 
of  an  estoppel. 

TELEOBAPHS  AND  TELEPHONES:    FranchlBe— Void  Ordinance— 

2  Valid  State  Statute — ^EstoppeL  A  telephone  company  which, 
prior  to  the  taking  effect  of  the  Code  of  1897  (Oct  1,  1897),  erected 
and  operated  its  telephone  equipment  upon  and  along  the  streets 
of  a  city,  is  not  estopped  to  claim  that  its  right  to  so  do  is  refer- 
able to  the  state  statutes  then  existing  (Sec.  1324,  Code,  1873,  as 
amended  by  Ch.  104,  19  G.  A.)i  by  the  fact  that,  in  the  original 
construction  of  such  equipment,  it  accepted  the  terms  of  an  vnvoMd 
city  ordinance,  which  assumed  to  grant  to  it  the  right  and  power 
to  so  construct  its  line. 

Weaver  and  Preston,  JJ.,  dissent. 

Appeal  from  Lucas  District  Caurt. — F.  M.  Hunter,  Judge. 

Tuesday,  January  18,  1916. 

Action  to  oust  the  defendant  company  and  its  poles  and 
wires  from  the  streets,  alleys  and  public  places  of  the  city  of 
Chariton.  The  demurrer  of  the  defendant  to  the  petition  was 
sustained.  Plaintiff  elected  to  stand  upon  the  petition,  and 
judgment  was  entered  against  the  plaintiff.  Plaintiff 
appeals. — Affirmed, 
Vol.  173  Ia.— 32 
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Storie  cfe  Kridelhatigh,  for  appellant. 
J.  A.  Penvnck  and  Parker,  Parrish  &  Miller,  for  appellee. 

Debmee,  J. — This  case  was  submitted  with  State  of  Iowa 

ex  rel.  Shaver  v.  Iowa  Telephone  Company,  175  Iowa  . .  (Apr. 

1,  1916).  The  issues  are  substantially  the  samie  as  in  that  ease, 

except  that  plaintiff  relies  upon  an  ordinance 

1.  BwOTPm:  of  the  city  of  Chariton,  and  the  defendant  does 

St'aS^baaii^''*    °^^  ^^^^  ^P^n  laches  and  one  or  two  other 

defenses  interposed  in  the  other  case. 

Chariton  is  an  incorporated  city  of  the  second  class ;  and, 
in  1894,  passed  an  ordinance  granting  to  the  defendant  com- 
pany the  right  to  erect,  maintain  and  use  poles  in  the  streets 
of  the  city  for  telephone  purposes,  upon  certain  conditions, 
for  the  period  of  15  years.  The  15  years  expired  in  1909. 
After  the  passage  of  the  ordinance,  the  company  did  construct 
a  telephone  exchange  within  the  city  and  upon  its  streets  and 
alleys,  and  has  continued  to  operate  the  same  and  occupy 
the  streets  and  alleys  with  its  poles  and  wires  ever  since. 

The  demurrer  of  the  defendant  was  on  the  following 
grounds : 

The  ordinance  is  invalid  because  of  a  want  of  power  in 
the  city  of  Chariton  to  enact  said  ordinance  or  grant  the  f  ran-  . 
chise  which  it  purports  to  contain  because,  prior  to  the  Code 
of  1897,  the  power  to  grant  such  franchises  or  rights  rested 
solely  in  the  state.  That  when  defendant  constructed  its  tele- 
phone system  in  Chariton,  there  was  in  force  Section  1324  of 
the  Code  of  1873,  as  amended  by  Chapter  104  of  the  Acts  of 
the  Nineteenth  General  Assembly,  and  that  defendant's  lines 
were  constructed  under  the  grants  contained  in  said  section, 
and  the  legislature  has  never  granted  the  city  of  Chariton  any 
power  to  cancel  or  terminate  said  grant.  That  the  construc- 
tion and  subsequent  operation  of  its  telephone  lines  by 
defendant  were  an  acceptance  of  the  grant  contained  in  the 
statute,  and  constituted  a  contract  between  defendant  and  the 
state  of  Iowa,  which  the  state  has  never  attempted  to  rescind. 
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That,  by  accepting  the  grant  under  the  statute  aforesaid,  the 
defendant  acquired  the  right  in  perpetuity  to  maintain  its 
poles  and  wires  upon  the  streets  of  Chariton,  subject  only  to 
the  exercise  of  the  police  power,  and  that  such  right  in  per- 
petuity is  protected  by  the  Constitution  of  the  United  States, 
which  provides  that  no  state  shall  enact  any  law  impairing 
the  obligations  of  a  contract,  which  right  the  defendant  sets 
up  and  relies  upon. 

The  points  relied  upon  by  plaintiff  (appellant)  are  that, 
the  legislature  having  defined  the  word  "highway",  the  court 
is  bound  by  that  definition  and  cannot  construe  the  word 
otherwise.  That  the  defendant  company  never  had  the  right 
to  construct  its  exchange  upon  the  streets  of  Chariton,  prior 
to  the  ordinance  granting  such  right  in  1894.  That  the  city 
of  Chariton  had  the  power  to  grant  a  license  to  the  telephone 
company,  and  such  was  the  effect  of  the  ordinance  passed  in 
1894.  That,  if  the  telephone  company  was  given  a  grant  by 
the  statute  relied  upon,  it  took  the  same  subject  to  Code  Sec- 
tion now  1619,  as  enacted  in  the  Code  of  1873,  and  new  condi- 
tions have  been  imposed  upon  the  enjoyment  of  the  same  by 
Sections  775  and  776,  Code,  which  conditions  the  telephone 
company  has  failed  to  comply  with. 

The  plaintiff  (appellant)  contends  that  the  court  arrived 
at  the  wrong  conclusion  in  Chamberlain  v.  Iowa  Tel.  Co.,  119 
Iowa  619,  in  construing  "highways"  in  the  statute  to  include 
streets  and  alleys ;  and  this  is  one  of  the  reasons  why  it  con- 
tends that  the  defendant  is  not  entitled  to  occupy  the  streets. 
Another  contention,  as  already  stated,  is  that  new  conditions 
have  been  imposed  upon  the  enjoyment  of  the  right,  by  Sec- 
tions 775  an4  776  of  the  Code  of  1897. 

We  do  not  consider  it  necessary  to  pass  upon  the  question 
as  to  the  effect  of  the  ordinance ;  the  def en<Jant  company  does 
not  claim  any  right  under  it.  It  should  be  said,  perhaps,  that 
a  majority  of  the  electors  have  not  voted  in  favor  of  any 
franchise  to  the  defendant  company,  as  provided  in  Section 
776  of  the  statute. 
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Every  point  save  one  in  this  case  is  ruled  by  State  ex  rel 

Shaver  v.  Iowa  Telephone  Company,  decided  at  the  present 

sitting  of  the  court  adversely  to  appellant's  contention.   That 

one  point  has  reference  to  the  effect  of  the 

2.  TBLBORAPH8       ordinaucc  granted  by  the  city  of  Chariton  to 

AND  THLB-  n  ^  ^ 

chtoe'^^void*""  the  Telephone  Company  and  the  Telephone 
vaUd  ^SSte  Company 's  acceptance  thereof.  It  is  conceded 
estoppel  that  there  was  no  statutory  authority  in  the 

city  to  grant  a  franchise  to  the  company,  and 
that,  at  best,  the  ordinance  was  nothing  more  than  a  police  or 
regulatory  measure.  It  is  so  fundamental  as  not  to  require 
the  citation  of  authority  that  a  municipality  has  no  power 
except  as  expressly  granted  by  the  legislature,  or  such  as  is 
necessarily  to  be  inferred  from  the  power  granted.  It  had  no 
power  to  grant  the  telephone  company  a  charter  in  the  year 
1894,  and  its  act  in  so  doing  was  idtra  vires  and  void.  The 
acceptance  of  the  ordinance  by  the  company  did  not  estop  it 
from  clainoing  under  a  valid  legislative  grant  by  the  state; 
and,  even  if  the  act  be  treated  as  a  license  to  the  defendant 
to  use  its  streets,  all  terms  of  that  license  have  been  complied 
with,  and  neither  party  is  claiming  an3rthing  directly  there- 
under. The  same  point  was  involved  in  Chamberlain  v.  Iowa 
Telephone  Co.,  119  Iowa  619,  and  it  was  there  disregarded  as 
inconsequential.  Such  is  the  holding  of  the  cases.  See  City  of 
Kenosha  v.  Kenosha  Hom^  Tel  Co,,  (Wis.)  135  N.  W.  848; 
Western  Union  Tel  Co.  v.  Ciiy  of  Visalia,  (Cal.)  87  Pac.  1023  j 
Farmer  v.  Columbiana  County  Tel  Co.,  (Ohio)  74  N.  E.  10784 
and  Burroughs  v.  City  of  Cherokee,  134  Iowa  429.  It  is 
earnestly  contended  that  the  Chamberlain  case,  su^pra,  is 
wrong  and  should  be  overruled.  We  have  re-examined  the 
matter  in  the  light  of  the  arguments  made  in  this  and  the 
Shaver  case,  and  are  unanimously  of  opinion  that  it  is  correct 
and  should  be  adhered  to.  It  follows  that  the  judgment  most 
be  and  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 
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Weaver,  J.  (Dissenting). — I.  For  reasons  which  are  suffi- 
ciently set  forth  in  my  dissent  in  the  recent  case  of  State  ex 
rel.  Shaver  v.  Iowa  Telephone  Co,,  I  must  decline  to  concur  in 
the  foregoing  opinion  prepared  by  Justice  Deemer. 

II.  I  further  dissent  because,  for  reasons  hereinafter 
stated,  the  correctness  of  the  majority  holding  in  the  Shaver 
case  may  be  conceded  and  the  authority  of  that  precedent  fully 
admitted,  and  yet  there  remain  good  and  sufficient  reasons 
why  it  does  not  apply  to  or  control  the  decision  of  the  case  at 
bar.  Let  us  assume,  for  the  purposes  of  the  argument,  that, 
under  the  statute  as  it  stood  when  the  telephone  company  first 
proposed  to  establish  a  business  at  Chariton,  it  had  the  legal 
right  to  enter  upon  and  occupy  the  streets  with  its  wires  and 
poles  and  establish  and  operate  an  exchange  without  the  city's 
consent  and  without  asking  and  receiving  a  local  charter 
therefor ;  yet  no  one  will  deny  that  it  was  under  no  legal  obli- 
gation or  necessity  to  claim  or  exercise  all  its  statutory  rights. 
Il  it  acted  as  it  did  in  order  to  cultivate  the  good  will  of  the 
people  whom  it  proposed  to  serve,  or  if  it  preferred  to  accept 
a  compromise,  rather  than  to  hold  for  the  full  measure  of  the 
grant  from  the  state,  or  if,  for  any  reason,  it  saw  fit  to  ask 
and  receive  a  local  franchise  of  an  expressly  limited  char- 
acter, or,  what  is  still  more  to  the  point,  if  it  did  not  know 
or  understand  its  superior  right  until  years  later,  when  this 
court  discovered  and  announced  it,  it  would  seem  to  be  beyond 
fair  question  in  a  court  of  equity  that,  when  such  corporation 
has  continued  in  possession  of  the  streets  and  in  the  trans- 
action of  its  business  under  the  franchise,  or  form  of  fran- 
chise, so  obtained,  for  the  full  period  of  time  therein  provided 
for,  it  would  not  be  heard  to  say  that  the  act  of  the  city  was 
vltra  vires,  and  that  it  now  elects  to  treat  its  entrance  into 
the  city  and  its  continuance  therein  as  referable  only  to  the 
statute.  It  stands  conceded  that,  in  the  year  1894,  the  tele- 
phone company  did  apply  to  the  city  for  and  obtain  there- 
from an  ordinance  purporting  to  be  the  grant  of  a  franchise 
for  its  bjisiness  in  that  city  for  a  period  of  fifteen  years ;  and 
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that,  pursuant  thereto,  it  did  construct  and  operate  its  9aid 
telephone  system ;  and  that  the  term  of  such  grant  had  fully 
expired  when  this  action  was  begun.  So  far  as  appears  from 
the  record,  the  company  never  based  any  claim  of  franchise 
on  the  statute  independent  of  the  action  of  the  city  until  its 
charter  from  the  latter  had  expired,  and  long  after  the  enact- 
ment of  Code  Sections  775  and  776.  Those  sections  were  also 
both  in  force  when  the  fifteen-year  period  of  the  company's 
local  charter  terminated.  It  requires,  as  properly  said  in  the 
Shaver  case,  not  only  the  statutory  grant,  but  also  an  accept- 
ance thereof,  to  constitute  a  valid  charter.  An  acceptance 
implies  an  intelligent  assent  of  the  mind.  If  a  telephone  com- 
pany wishes  to  show  an  acceptance  of  a  grant  under  this 
statute,  it  must  show  the  fact  that,  relying  upon  the  legisla- 
tive grant,  it  took  possession  of  the  city's  streets,  and  in  the 
same  reliance  expended  its  time,  labor  and  money  in  con- 
structing and  operating  its  system.  The  showing  here  made 
negatives  any  such  acceptance  and  demonstrates  that  the 
defendant,  instead  of  entering  upon  tiiis  venture  in  reliance 
upon  the  statutory  grant,  acted  solely  upon  the  ordinance 
grant.  The  one  plea  made,  the  sole  ground  of  the  demurrer, 
is  that  the  grant  of  the  ordinance  is  invalid.  That  may  be 
admitted,  but  what  difference  does  it  make  ?  The  fact  that  the 
grant  under  which  it  chose  to  act  was  invalid  makes  it  none 
the  less  clear  that  it  did  not  so  act  in  reliance  upoji  the  statute. 
Whether  the  ordinance  grant  was  valid  or  invalid,  there  is 
nothing  to  indicate  that  either  party  thereto  ever  repudiated 
it  or  refused  to  observe  its  conditions  at  any  time  during  the 
period  to  which  its  existence  was  limited,  and  now  that  it  has 
served  its  purpose,  it  is,  in  effect,  a  contract  which  has  been 
fully  performed  and  executed,  and  it  is  a  well  settled  general 
rule  that,  under  such  conditions,  neither  will  be  permitted  to 
raise  the  plea  of  ultra  vires.  Since  it  has  been  fully  performed 
on  both  sides,  neither  party  will  be  heard  to  say  that  it 
got  nothing  by  the  deal.  But  again  I  suggest,  it  is  wholly 
immaterial  whether  the  company  did  or  did  not  get  apy thing 
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of  value  by  the  ordinance  franchise.  The  material  fact  is 
that  the  company  sought  and  obtained  the  ordinance,  and  that 
act  demonstrated  that  .it  was  not  claiming  a  statutory  right 
superior  to  the  municipal  authority  and,  for  that  reason,  it 
acquired  no  franchise  except  the  one  (void  though  it  may  have 
been)  which  it  procured  from  the  city.  Having  neither 
claimed  nor  exercised  any  right  under  the  statute  until  long 
after  the  law  was  so  changed  as  to  make  necessary  the  pro- 
curement of  a  franchise  from  the  city,  it  is  in  no  position  to 
demand  exemption  from  that  requirement. 

Such  being  my  view  of  the  law,  I  think  the  decree  of  the 
district  court  should  be  reversed.  I  am  authorized  by  Mr. 
Justice  Preston  to  say  that  he  joins  in  this  dissent. 


E.  V.  Tuttle,  Plaintiff,  v.  M.  E.  HuTcmsON  et  al.,  Defendants. 

CJEBTIORABI:     Writ—To  Wliom  Dlrected--Oontempt— Intoxicating 

1  Licpiors.  A  writ  of  certiorari,  to  review  contempt  proceedings 
heard  by  the  courts  for  violation  of  the  intoxicating  liquor  stat- 
utes, should  be  directed  to  the  presiding  judge,  by  name,  who  heard 
and  decided  the  proceedings. 

CEBTIORABI:     Writ— -Erroneoiui  Writ— Appearance— Effect.     Ap- 

2  pearance  to  and  compliance  with  a  writ  of  certiorari  cures  errors 
of  form  therein. 

CEBTIORABI:    Writ— Befectiye  Writ— How  Beached.    A  defective 

3  writ  of  certiorari  should  be  met  by  motion  to  dismiss,  not  by 
objection  to  the  jurisdiction  of  the  court  to  which  return  is  made. 

nrrOXIOATIKa  LIQUOBS:     Oontempt— "pleadings"   Authorized. 

4  Answers,  replies,  confessions  and  avoidances,  are  unknown  to 
"contempt"  proceedings  to  punish  a  violation  of  an  injunction 
against  the  unlawful  sale,  etc.,  of  intoxicating  liquors.  The  only 
papers  permitted  or  wuthorized  to  be  filed  in  such  proceedings 
are: 

1.  An  information,  under  oath,  setting  forth  the  violation,  and 

2.  At  the  option  of  the  accused,  a  written  explanation,  under 
oath,  of  his  conduct. 

On  these,  and  these  alone,  the  court  must  proceed  to  find  the 
very  truth  of  the  charge,  unfettered  by  the  ordinary  rules  of 
pleading.     (Sees.  2405,  2407,  2424,  4465,  4466,  Code,  1897.) 
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APPSAIi  AND  EBBOB:    Dedstons  Bevlewable— Ckmstitatioiial  Qmes- 

5  Uoius — ^Non-Appeal  by  Successful  Party.  Constitutional  questions 
ruled  against  a  non-appealing  litigant  wHl  not  be  consideTed  on 
an  appeal  by  the  opposite  party. 

INTOZIOATINa  LIQXJOBS:     Contempt— Pioceeding  to  Establidi-— 

6  Discharge  by  Court— Appeal—JmlscUction.  Proceeding  to  pon- 
isb  for  contempt  for  violation  of  liquor  injunction  may  be  re- 
viewed by  certiorari,  whether  defendant  be  adjudged  guilty  or 
innocent.     (Sees.  2407,  4468,  Code,  1897.) 

Certiorari  from  Carroll  District  Court, — M.  E.  Hutchison, 

Judge. 

Tuesday,  March  23, 1915. 

Reheabing  Denied  Tuesday,  January  18,  1916. 

Certiorari  proceedings  from  a  finding  of  the  district 
court  of  Carroll  County  adjudging  respondents  Judge  and 
Bunting  not  guilty  of  a  contempt  of  court  in  selling  or  keep- 
ing for  sale  intoxicating  liquors  contrary  to  law. — Annulled 
and  Remanded, 

M,  S,  Odle,  for  plaintiff. 

L,  H.  Salinger  and  Ralph  Maclean,  for  defendant. 

Deemer,  J. — I.  In  a  proceeding  in  the  district  court  of 
Carroll  County,  Joe  Judge  and  M.  Bunting  were  charged  with 
contempt  in  having  violated  a  decree  of  injunction  previously 
entered  by  that  court  against  the  unlawful  sale  of  intoxicating 
liquor.  The  contempt  proceeding,  which  was  a  second  one  aris- 
ing out  of  the  original  case,  was  commenced  October  1,  1912. 
Hearing  was  had  in  the  district  court  on  December  6,  1912, 
Hon.  M.  E.  Hutchison  being  the  presiding  judge;  and  on 
January  4,  1913,  it  being  one  of  the  days  of  the  regular  term 
of  court,  judgment  was  entered  holding  that,  under  the  plead- 
ings and  proof,  the  defendants,  Judge  and  Bunting,  were  not 
guilty  of  contempt,  and  they  were  discharged.  Following  this 
action,  an  application  for  a  writ  of  certiorari,  directed  to 
*'M.  E.  Hutchison,  Judge  of  the  District  Court  of  Iowa,  in 
and  for  the  Sixteenth  District",  was  made  to  and  granted  by 
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a  member  of  this  court,  and  a  transcript  of  the  records  of  the 
lower  court  was  certified  to  this  court  by  Judge  Hutchison. 

•    In  this  court,  there  have  been  filed,  in  the  name  of  M.  E. 

Hutchison,  Judge,  objections  to  the  jurisdiction  of  this  court 

to  entertain  or  decide  this  case,  ui^ng,  among  other  reasons, 

that  the  record  shows  that  the  action  sought 

*  wT^^iowhom  to  be  reviewed  was  had  and  done  before  the 

tempt:  intoxi-     district  court,  and  no  writ  has  been  applied 

eating:  liquors.  ' 

for  or  issued  to  that  tribunal,  but  to  the  judge 
thereof;  and  the  record  shows  that  M.  E.  Hutchison,  as  such 
judge,  has  never  entertained  the  proceedings  complained  of, 
nor  made  the  order  which  is  now  sought  to  be  reviewed. 

II.  The  oflSce  of  the  writ  of  certiorari  is  to  bring  before 
the  reviewing  court  the  records  of  an  inferior  tribunal,  board 
or  oflScer  exercising  judicial  functions,  when  it  is  alleged  that 
proper  jurisdiction  has  been  exceeded.  Code  Section  4154. 
In  cases  like  the  present  one,  arising  out  of  an  alleged  viola- 
tion of  an  injunction  against  the  sale  of  intoxicating  liquor, 
the  only  method  of  review  is  by  certiorari.  Currier  v,  Mueller, 
79  Iowa  316.  While  Code  Section  2407  provides  that,  in  case 
of  the  violation  of  an  injunction  issued  under  the  act  regu- 
lating the  sale  of  intoxicating  liquor,  the  court  or,  in  vaca^ 
tion,  a  judge  thereof,  may  summarily  try  and  punish  the 
offender,  it  by  no  means  follows  that  '*the  court  or  judge 
thereof"  are  interchangeable  terms;  for  the  jurisdiction  of 
the  latter  in  such  matters  attaches  only  in  vacation.  The  trial 
in  the  proceedings  which  are  now  sought  to  be  reviewed  was 
in  the  district  court  in  term  time,  and  Judge  Hutchison  was 
its  presiding  officer.  It  is  true  that  certiorari  proceedings  are, 
as  said  in  Tod  v.  Crisman,  123  Iowa  693,  702,  ''leveled  at  the 
tribunal,  board  or  officer  alleged  to  have  exceeded  the  jurisdic- 
tion or  authority  conferred  by  law,  and  ordinarily,  these  are 
to  be  deemed  proper  parties  defendant  of  record";  it  is, 
nevertheless,  everywhere  recognized  that  every  process,  espe- 
cially every  writ  of  certiorari,  must  run  against  and  act  upon 
the  person.    As  said  in  Chambers  v.  Lewis,  9  Iowa  583,  "The 
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writ  does  not  act  upon  the  officer  as  such.  Though  the  com- 
mand be  to  do  or  to  correct  an  official  act,  yet  it  is  directed  to 
the  person." 

In  State  v.  Weber,  (Minn.)  37  N.  W.  949,  objection  was 
raised  that  the  writ  issued  to  the  judge,  instead  of  to  the  court, 
and  of  this,  the  opinion  says : 

"The  objection  .  .  .  goes  only  to  a  matter  of  form, 
and  is  not  well  taken.  Where  there  is  a  proceeding  in  a  court 
and  it  has  only  one  judge,  he  has  the  direction  and  control  of 
the  record;  and  the  mandate  of  this  court  requiring  him,  as 
such  judge,  to  certify  the  record  and  proceeding  to  this  court 
is,  in  substance  and  effect,  a  direction  to  his  court  to  so 
certify.*' 

The  force  of  the  opinion  is  not  minimized  by  the  fact 
that  there  are  two  judges  of  the  district  court  in  the  district 
of  which  Carroll  County  is  part,  for  the  reason  that  the  dis- 
trict court  in  session  in  any  county  of  this  state  consists  of 
but  one  judge  (Code  Section  241),  except,  perhaps,  in  some 
counties  having  two  or  more  judges.  In  the  latter  counties, 
it  is  apparent  that  a  writ  running  to  the  district,  without  ref- 
erence to  the  presiding  judge  of  the  court,  would  be  likely 
to  accomplish  nothing,  save,  perchance,  it  might  fall  into  the 
hands  of  the  proper  judge, — ^the  judge  whose  action  as  a  court 
was  challenged.  The  general  practice  in  this  state,  since  the 
opinion  was  pronounced  in  the  Charribers  case,  supra,  has  been 
to  issue  such  writs  to  the  district  judge  presiding,  by  name. 
See  Fagg  v.  Parker,  11  Iowa  18 ;  Allen  v.  Church,  101  Iowa  116 ; 
Lloyd  V.  Spurrier,  103  Iowa  744;  Bardes  v.  Hutchinson,  113 
Iowa  610;  Vette  v.  Byington,  132  Iowa  487;  Le  Grand  v. 
Fairall,  86  Iowa  211 ;  CaUanan  v.  Lewis,  79  Iowa  452 ;  Butter- 
field  V.  Treichler,  113  Iowa  328;  U.  S.  S.  Voting  Machine  Co. 
v.  Hobson,  132  Iowa  38;  Berkey  v.  Thompson,  126  Iowa  394; 
Oyster  v.  Bank,  107  Iowa  39 ;  Davis  v,  Preston,  129  Iowa  670 ; 
Coffey  V.  Gamble,  134  Iowa  754;  Denmead  v.  Parker,  145  Iowa 
581 ;  Boynton  v.  Church,  148  Iowa  197;  RusseU  v.  Anderson, 
141  Iowa  533;  Hemmer  v.  B&nson,  139  Iowa  210;  Brown  v. 
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Powers,  146  Iowa  729;  Lettns  v.  Brennan,  141  Iowa  585; 
Dugane  v.  Smith,  140  Iowa  674;  Sawyer  v.  Hutchinson,  148 
Iowa  449.  As  sustaining  the  practice  here  adopted,  see  County 
of  Brovm  v.  Land  Co,,  38  Minn.  397. 

In  State  ex  rel  v.  City  of  Milwaukee,  57  N.  W.  45,  the 
Supreme  Court  of  Wisconsin,  in  speaking  of  a  writ  of  cer- 
tiorari which  had  been  directed  to  the  city  of  Milwaukee  and 
to  George  R.  Mahoney  as  city  clerk,  said : 

*'By  Section  1,  c.  4;  of  the  city  charter  of  Milwaukee,  it 
is  provided  that  *the  municipal  government  of  the  city  shall 
be  vested  in  the  mayor  and  common  council',  and  the  common 
council  is  a  continuing  body  (Section  2,  c.  4,  City  Charter) 
and  has  the  control  of  all  its  records  and  papers,  while  the 
city  clerk  has  the  custody  thereof,  and  of  the  corporate  seal, 
and  is  a  mere  ministerial  officer,  without  any  judicial  or  quasi 
judicial  power.  It  is  a  general  rule  that  the  writ  of  certiorari 
cannot  go  to  a  mere  ministerial  officer,  save  in  exceptional 
cases,  as  where  the  body  or  board  whose  acts  are  sought  to  be 
reviewed  is  not  a  continuing  one,  or  has  ceased  to  exist,  and 
such  ministerial  officer  has  the  proper  custody  of  the  record 
or  proceeding  sought  to  be  reviewed.  Such  was  the  case  of 
Iron  Co.  V.  Schuhel,  29  Wis.  444,  explained  in  State  v.  Common 
Council  of  Fond  du  Lac,  42  Wis.  287,  294.  The  latter  was 
a  case  identical  with  this,  in  respect  to  the  direction  of  the 
writ,  and  conclusively  shows  that  in  this  case  the  writ  should 
have  been  directed  to  the  common  council,  and  not  to  the  city 
clerk.  The  fact  that  the  writ  is  directed  also  to  the  city  as 
a  corporate  body  will  not  obviate  the  objection.  The  city  in 
its  corporate  capacity  has  no  judicial  or  quasi  judicial  power 
in  the  premises,  and  for  that  reason,  the  writ  should  not  have 
been  directed  to  it.  The  error  of  directing  such  a  writ  to  the 
corporation  in  street  cases  was  noticed  and  held  fatal  in 
Bogert  v.  Mayor,  etc.,  7  Cow.  158 ;  In  re  Mt,  Morris  Square, 
2  Hill  14.  The  authorities  are  very  numerous  to  the  effect 
that,  where  the  acts  of  a  corporate  board  or  of  corporate  offi- 
cers are  the  proper  subject  of  review  by  writ  of  certiorari,  the 
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writ  must  be  directed  to  such  board  or  officers,  and  not  to  the 
corporation.  5  Wait,  Pr.  471;  Mechem,  Pub.  Off.,  Sees.  1001, 
,1007,  and  cases  cited;  In  re  Mt  Morris  Square,  2  Hill  14." 

See,  also,  Cammonwealtk  v.  Winthrop,  10  Mass.  star 
page  177. 

Our  statute  provides  for  the  service  of  the  writ  upon  the 

defendant,  and  such  defendant  must  perforce  be  some  person 

upon  whom  service  may  be  made.    If  it  runs  to  the  district 

court  alone,  upon  whom  is  service  to  be  made  ? 

2.  cbotiorabi:        ^Manifestly  not  upon  the  clerk,  for  he  is  a 

writ;  erroneous  -^  ^  ' 

aSce*:  eSSSf'  "^®^®  ministerial  officer.  Young  v.  Crane, 
(N.  J.)  51  Atl.  482;  State  v.  McGovem, 
(Wis.)  76  N.  W.  593.  If  upon  anyone,  it  must,  therefore,  be 
the  judge ;  for  none  of  the  other  officers  of  the  court  have  any- 
thing to  do  with  the  proceedings.  Moreover,  it  is  the  doctrine 
of  this  court  that,  even  though  the  form  of  the  writ  be  erro- 
neous, yet  if,  in  response  to  it,  defendant  brings  for  review 
all  the  facts  before  the  court  which  were  considered,  no 
prejudice  can  result  on  account  of  such  error.  Richman  v. 
Board,  70  Iowa  627.  And  an  appearance  to  the  writ  cures 
any  defects  therein  or  in  the  service  thereof.  Remey  v.  Board, 
80  Iowa  470.  Authorities  may  be  found,  holding  that  such  a 
writ  should  be  directed  to  the  court,  and  not  to  the  judge, 
when  an  act  of  the  court  is  to  be  reviewed.  See  Onesti  v. 
Freelan,  61  Gal.  625 ;  Frazer  v,  Freelon,  53  Cal.  644 ;  Living- 
ston V.  Livingston,  24  Qa.  379 ;  People  v,  Brennan,  79  Mich. 
362.  These  cases  seem  to  be  based  upon  statutes ;  but  if  not, 
we  should  not  be  disposed  to  follow  them  in  this  case,  for,  in 
any  event,  no  prejudice  resulted. 

Moreover,  the  only  remedy  available  to  defendant  was  a 

motion  to  quash  the  writ  or  for  a  dismissal  thereof,  and  not 

by  objection,  such  as  defendant  has  here  interposed.     See 

Standard  Encyclopedia,  Vol.  4,  pages  934  and 

8.  CBRTiojuuu  ^^^   935 ;  4  Eucyc.  of  Pleading  and  Practice,  241 ; 

T^^JT    ''   6  Cyc,  813. 

II.  Coming  now  to  the  merits  of  the  case, 
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the  contempt  proceedings  which  we  are  asked  to  review  were 
commenced  by  the  filing  of  an  affidavit  in  the  district  court 
of  Carroll  County,  in  a  case  entitled  E.  V.  Tuttle,  Plaintiff, 
E.  V.  Tuttle,  Relator,  v.  Joe  Judge  and  M.  Bunting,  in  which 
it  was  stated  that,  in  a  case  of  the  same  title,  defendants  were, 
on  the  8th  day  of  December,  1908,  enjoined  and  restrained 
from  selling  or  keeping  for  sale  intoxicating  liquors  illegally 
in  Carroll  County  or  at  any  place  within  the  judicial  district ; 
that,  since  October  3,  1911,  the  defendants  had  kept  and  sold 
intoxicating  liquors  in  said  county  and  did,  on  October  4, 
1911,  in  violation  of  law  and  of  the  decree  aforesaid,  sell 
intoxicating  liquors,  to  wit,  whiskey  and  beer,  to  various 
parties,  and  did  therein  keep  intoxicating  liquors  with  intent 
to  sell  the  same  illegally  in  the  city  of  Carroll.  Pursuant  to 
the  affidavit,  a  warrant  of  arrest  issued,  and  defendants  were 
ordered  to  show  cause  why  they  should  not  be  punished  for 
contempt.  Having  been  brought  before  the  court,  the  defend- 
ants filed  what  they  denominated  an  **  answer  to  the  informa- 
tion", the  material  parts  of  which  are  as  follows: 

''1.  They  admit  that  on  December  8,  1908,  they  were 
enjoined  from  the  illegal  sale  of  intoxicating  liquors  as  in  the 
information  averred. 

**2.  They  admit  that  between  the  3rd  day  of  October, 
A.  D.  1911,  and  the  29th  day  of  December,  A.  D.  1911,  they 
sold  intoxicating  liquors  on  the  premises  described  as  Lots  1 
and  2  in  Block  21,  in  the  city  of  Carroll,  Iowa. 

'  *  3.  They  aver,  however,  that  such  sales  were  made  under 
the  following  circumstances: 

''4.  That  on  the  19th  day  of  December,  A.  D.  1910,  there 
was  duly  filed  with  the  auditor  of  Carroll  County  a  written 
statement  of  general  consent  that  intoxicating  liquors  might 
be  sold  in  the  said  county  of  Carroll  and  in  the  city  of  C^roU 
situated  therein;  that  said  written  statement  was  signed  by 
more  than  65  per  cent  of  all  the  legal  voters  residing  in  said 
county,  as  shown  by  the  poll  lists  of  the  last  general  election, 
and  so  signed  by  82  per  cent  of  all  legal  voters  residing  within 
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the  township  of  Carroll  and  the  city  of  Carroll,  as  shown  by 
the  poll  lists  of  the  last  preceding  general  election;  and  the 
territory  embraced  within  the  limits  of  said  city  comprise 
all  the  territory  embraced  within  the  township  of  Carroll. 

''5.  That  thereafter  and  on  the  3rd  day  of  January,  A. 
D.  1911,  the  said  written  statement — ten  clear  days'  notice 
of  intention  to  make  such  canvass  having  been  previously 
published  by  the  auditor  of  said  county  in  the  official  news- 
papers of  said  county — was  publicly  canvassed  by  the  board 
of  supervisors  of  said  county  at  a  regular  meeting  of  said 
board,  and  said  finding  was  then  duly  entered  of  record;  it 
being  then  found  and  entered  of  record  by  said  board  that 
said  statement  had  been  signed  as  alleged  in  the  preceding 
paragraph  and  that  the  same  was  sufficient  as  to  said  city 
and  township  of  Carroll,  and  as  to  said  county. 

'^6.  That  said  finding  was  never  appealed  from,  nor  has 
the  consent  thus  given  been  withdrawn  or  revoked  in  any 
manner  whatsoever. 

"7.  These  defendants  aver  that  at  a  meeting  of  the 
council  of  the  city  of  Carroll  held  on  the  28th  day  of  June, 
A.  D.  1911,  the  said  council  duly  passed  and  the  mayor  of 
said  city  signed  a  resolution^  giving  consent  to  these  defend- 
ants *to  sell  intoxicating  liquors  in  accordance  with  law,  and 
the  ordinances  of  the  city',  in  a  building  situated  on  lots  1  and 
2,  in  block  21  of  said  city,  'from  the  1st  day  of  July,  A.  D. 
1911,  until  such  consent  is  revoked  or  withdrawn  as  by  law 
provided.' 

''8.  That  thereafter,  and  at  12  o'clock  midnight  of  June 
30,  A.  D.  1911,  and  at  the  close  of  such  day,  and  at  the  be- 
ginning of  the  1st  day  of  July,  A.  D.  1911,  these  defendants 
filed  in  the  office  of  the  auditor  of  Carroll  county,  a  duly 
certified  copy  of  such  resolution. 

"9.  That  at  said  time  these  defendants  filed  in  the  office 
of  the  said  auditor  the  written  consent  of  all  resident  free 
holders  owning  property  within  fifty  feet  of  the  building 
described  in  such  resolution. 
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^'10.  That  at  said  time  these  defendants  filed  with  said 
auditor  a  bond  in  the  sum  of  $3,000.00,  conditioned  as  re- 
quired by  Paragraph  3  of  Section  2448  of  the  Code ;  that  the 
defendants  signed  said  bond  by  themselves  as  principal,  and 
that  the  same  was  signed  as  sole  surety  by  a  surety  company 
authorized  to  do  business  in  the  state  of  Iowa  by  its  laws, 
which  surety  company  qualified  in  double  the  amount  of  said 
bond,  and  said  bond  was  at  said  time  duly  approved  by  the 
clerk  of  the  district  court  of  Iowa  in  and  for  Carroll  county. 
That  said  bond  was  by  its  terms  to  be  and  remain  in  force 
from  July  1st,  1911,  until  the  1st  day  of  July,  A.  D.  1912. 

''11.  That  at  said  time  the  defendants  filed  with  said 
auditor  a  list  of  all  persons  employed  about  the  place  where 
they  were  conducting  their  said  business. 

''12.  That  on  the  30th  day  of  June,  A.  D.  1911,  and  be- 
fore the  close  of  said  day,  these  defendants  paid  to  the 
treasurer  of  Carroll  county  the  sum  of  $150.00,  being  the 
quarterly  tax  imposed  on  said  business,  and  these  defend- 
ants  aver  that  such  tax  has  ever  been  paid  in  advance  in 
the  same  manner,  and  as  by  the  said  law  required,  an^  that 
the  tax  for  the  quarter  beginning  October  1st,  1911,  and  end- 
ing January  1st,  1912,  was  on  the  29th  day  of  September,  A. 
D.  1911,  so  paid. 

"13.  That  these  defendants  have  not  carried  on  said 
business  within  three  hundred  feet  of  any  church  building, 
schoolhouse,  or  cenemtery,  nor  within  one-half  mile  of  any 
place  where  any  agricultural  fair  was  being  held,  or  within 
one-half  mile  of  any  permanent  military  post  or  reservation 
established  within  the  state  of  Iowa  by  the  United  States. 

**14.  That  neither  of  the  defendants,  nor  any  person 
carrying  on  their  said  business  has  at  any  time  since  the  com- 
mencement of  said  business  held  any  township,  town,  city  or 
county  office. 

"15.  That  the  selling  or  keeping  for  sale  of  such  liquor 
was  carried  on  in  a  single  room  having  but  one  entrance  or 
exit,  and  that  opening  upon  a  public  business  street,  that  the 
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bar  where  liquors  were  furnished  therein  was  in  plain  view 
of  the  street,  unobstructed  by  screens,  blinds,  painted  windows 
or  any  other  device,  and  that  there  were  no  chairs,  benches 
nor  any  other  furniture  in  front  of  such  bar,  and  only  such 
behind  the  same  as  was  necessary  for  the  attendants.    • 

"16.  That  a  list  of  the  names  of  all  persons  employed 
about  said  place  was  on  file  with  the  auditor  of  said  Carroll 
county,  during  all  of  said  period,  and  that  no  persons  were 
permitted  behind  said  bar  other  than  those  names  so  listed. 

**17.  That  there  were  not  during  said  period  any  ob- 
scene or  improper  decorations,  inscriptions,  placards,  or  any 
such  thing  in  the  place. 

'*18.  That  the  defendants,  and  all  persons  employed  by 
them  about  the  place  during  such  period  were  qualified  electors 
of  the  city  of  Carroll,  and  of  the  township  of  Carroll,  and 
of  the  state  of  Iowa. 

'*19.  That  no  person,  firm,  association,  corporation,  and 
no  ofScer,  stockholder,  agent  or  employee  of  such  firm,  asso- 
ciation or  corporation,  engaged  in  the  manufacturing,  brewing, 
distilling  or  refining  of  intoxicating  liquors,  was,  at  any  time, 
during  the  period  covered  by  this  plea  interested  or  engaged,  - 
directly  or  indirectly,  in  the  retail  of  intoxicating  liquors  sold 
in  said  business  of  the  said  defendants,  or  operated  or  leased 
any  building,  erection  or  place  used  for  the  keeping  for  sale 
or  sales,  of  such  liquors  at  retail  in  the  business  of  the  de- 
fendants or  furnished  the  license  bond  required  by  law  or 
paid  for  such  bond,  or  guaranteed  any  bond  of  the  defendants 
given  by  the  defendants  for  the  purpose  of  engaging  in  the 
sale  of  intoxicating  liquors  on  said  premises  during  said  period. 

"20.  That  the  consent  granted  these  defendants  by  the 
council  of  the  said  city  of  Carroll,  on  the  28th  day  of  June, 
A.  D.  1911,  was  one  of  ilix  granted  at  the  meeting  referred  to 
but  was  the  first  of  such  six  so  granted." 

They  also  averred: 

"That  they  are  citizens  of  the  state  of  Iowa  and  of  the 
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United  States,  and  were  such  at  the  commencement  of  the 
action,  and  as  an  additional  and  complete  defense  say; 

**That  so  much  of  the  statutes  of  Iowa  as  provides  for 
the  granting  of  an  injunction  restraining  the  illegal  sale  of 
intoxicating  liquor,  and  as  punish  violation  of  such  injunction 
by  contempt  proceedings,  and  especially  142,  Acts  33  General 
Assembly,  and  that  part  of  Title  12,  Chapter  6,  of  the  Code 
of  Iowa,  to  wit:  Sees.  2405,  2406,  2407,  2408,  2409,  2410,  2424 
and  2429  are  void,  for  the  following  reasons: 

'*1.  Under  said  statutes,  one  who  has  been  acquitted  of 
violating  an  injunction  in  contempt  proceedings,  charging 
such  violation,  may,  in  violation  of  both  the  state  and  federal 
constitution,  be  again  put  in  jeopardy  for  the  same  offense, 
and,  on  such  retrial,  convicted  and  punished. 

"2.  Under  said  statutory  enactments,  one  who  has  been 
acquitted  of  a  contempt  of  court  for  violating  such  injunc- 
tion, may  be  arraigned  for  punishment,  and  an  attempt  made 
to  punish  him  because  his  acquittal  has  been  annulled  in  a 
proceeding  to  which  he  was  not  a  party,  and  in  which  he  did 
not  appear. 

"3.  Said  statutes  violate  Sec.  1,  Art.  1,  of  the  Constitu- 
tion of  Iowa,  in  that  they  interfere  with  the  rights  guaranteed 
in  said  constitutional  provision,  including  the  right  to  acquire, 
possess  and  protect  property. 

"4.  Said  statutes  are  repugnant  to  and  in  violation  of 
Sec.  9,  Art.  1,  of  the  Constitution  of  Iowa,  in  that  they  deprive 
the  defendant  of  his  property  and  liberty  without  due  process 
of  law. 

"5.  They  are  in  violation  of  Sec.  6,  Art.  1,  of  the  Con- 
stitution of  Iowa,  which  requires  that  all  laws  of  a  general 
nature  shall  have  uniform  operation. 

''6.    Said  statutes  are  void  in  that  they  deprive  defend- 
ants of  the  equal  protection  of  the  laws,  in  violation  of  the 
Constitution  of  Iowa,  and  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 
Vol.  173  Ia.-^3 
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'*7.  Said  statutes  are  in  violation  of  Sec.  6,  Art.  1,  of 
the  Constitution  of  Iowa,  which  requires  that  the  general 
assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms  shall 
not  apply  equally  to  all  citizens. 

''8.  Said  statutes  are  repugnant  to  Sec.  2,  Art.  4,  of  the 
Constitution  of  the  United  States,  which  provides  that  the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states. 

''9.  The  same  are  repugnant  to  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  which  provides  that 
no  state  shall  make  or  enforce  any  law,  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States." 

When  the  case  came  on  for  trial  it  was  conceded,  subject 
to  certain  objections  of  irrelevancy  and  immateriality  that : 

''The  defendants  were  at  the  time  of  the  filing  of  this 
information,  and  prior  thereto,  and  up  until  about  the  Ist 
day  of  January,  1912,  engaged  in  the  sale  of  intoxicating 
liquors  as  saloon  keepers  in  the  city  of  Carroll,  Iowa,  on  the 
premises  alleged  in  the  information,  and  that  they  were  part^ 
ners  in  said  business  at  said  time." 

And  it  was  further  conceded,  subject  to  the  same 
objection : 

**That  the  city  of  Carroll  has  a  population  of  about  three 
thousand  nine  hundred  at  the  last  United  States  census,  and 
that  there  were  in  the  city  of  Carroll  from  July  1st,  1911, 
until  January  1st,  1912,  six  saloons  operating  within  the  said 
city  of  Carroll." 

It  was  admitted  that  defendants  are  citizens  of  the  state 
of  Iowa  and  of  the  United  States,  and  were  at  the  time  of 
the  commencement  of  this  action.  The  following  record  was 
then  made: 

''It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto  as  follows:  The  relator  admits  Paragraph  Pour  of 
defendant's  answer;  also  admits  Paragraph  Five;  also  Para- 
graph Six;  the  relator  admits  Paragraph  Seven  of  def end- 
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ant's  answer,  subject  to  his  objection  as  being  immaterial  and 
irrelevant  for  the  reason  that  it  appears  that  the  said  resolu- 
tion of  consent  was  given  prior  to  the  adjudication  of  guilt 
of  contempt  of  these  same  defendants  on  November  18th, 
1911;  and  the  relator  admits  Paragraph  Eight  of  defendants' 
answer,  subject  to  the  same  objection  as  to  Paragraph  Seven ; 
he  admits  Paragraph  Nine,  subject  to  the  same  objection  as 
to  Paragraph  Seven;  admits  Paragraph  Ten,  subject  to  the 
same  objection  as  offered  to  Paragraph  Seven ;  he  admits  Para- 
graph Eleven,  subject  to  the  same  objection  as  to  Paragraph 
Seven ;  admits  Paragraph  Twelve,  subject  to  the  same  objec- 
tion as  to  Paragraph  Seven ;  admitsv  Paragraph  Thirteen ; 
admits  Paragraph  Fourteen;  admits  Paragraph  Fifteen;  ad- 
mits Paragraph  Sixteen ;  admits  Paragraph  Seventeen ;  admits 
Paragraph  Eighteen;  admits  Paragraph  Nineteen;  plaintiff 
admits  Paragraph  Twenty,  subject  to  his  objection  as  being 
immaterial  and  irrelevant." 

The  original  decree  of  injunction  was  then  introduced 
in  evidence.    The  record  then  shows  the  following: 

"JIfr.  Odle:  Plaintiff  and  relator  offers,  introduces  and 
reads  into  evidence  the  contempt  order  in  the  case  of  E.  V. 
Tuttle,  Plaintiff  and  Relator,  v.  Joe  Judge  and  M.  Bunting, 
defendants,  found  on  Page  295  of  District  Court  Record 
Nineteen  of  Carroll  County,  Iowa. 

'/Mr.  Salinger:    Dated  when? 

"Mr.  Odle:  Dated  the  18th  day  of  November,  1911,  and 
spread  upon  the  records  the  2nd  day  of  December,  1911. 

"Mr.  SaliTiger:  Objected  to  as  being  irrelevant  to  any 
issue  joined  and  immaterial. 

"The  Court:    Overruled.     (Defendants  except.) 

"Mr.  Salinger:  I  would  like  to  have  you  reserve  your 
ruling  on  the  objection  until  you  hear  me,  it  is  not  a  mere 
formal  objection. 

"The  Court:  I  will  reserve  the  ruling  on  that  until  the 
case  is  submitted." 

The  contempt  order,  which  is  not  denied  in  the  abstract 
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filed,  was  made  Oct.  16,  1911,  and  it  found:  '* defendants 
guilty  of  contempt  of  court ;  that  Joe  Judge  and  M.  Bunting 
have  violated  said  injunction^  since  the  15th  day  of  December, 
1910,  by  selling  and  keying  for  sale  intoxicating  liquors  and 
maintaining  a  nuisance  contrary  to  law  in  a  building  in  this 
judicial  district  of  Iowa.  ...  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  defendants  Joe 
Judge  and  M.  Bunting  are  in  contempt  of  court  for  the  viola- 
tion of  said  injunction  aforesaid,  and  it  is  further  ordered, 
adjudged  and  decreed  by  the  court  that  the  said  defendants 
Joe  Judge  and  M.  Bunting  be  and  they  are  hereby  fined  in  the 
sum  of  $200.00  each  and  adjudged  to  pay  the  costs  of  this 

action  taxed  at  $ ,  said  costs  to  include  an  attorney's 

fee  of  $50.00,  to  be  taxed  in  favor  of  M.  S.  Odle,  relator's 
attorney". 

This  is  the  record  upon  which  the  original  case  was  tried; 
and  upon  final  submission,  the  trial  court  sustained  defend- 
ants' objection  to  the  contempt  order  offered  by  plaintiff. 
This  was  done  on  the  theory  that  no  such 
**  IwoiSf^on-  issue  was  tendered  by  what  are  caUed  the 
Ing!?*^auBioT-"  pleadings  in  the  case;  and,  as  the  affirmative 
matters  stated  by  defendants  ih  this  so-called 
answer  were  not  denied  by  plaintiff  or  confessed  and  avoided 
by  him,  there  was  nothing  to  try,  and  defendants  were  dis- 
charged. This  certiorari  proceeding  is  to  test  the  validity  of 
these  conclusions.  "We  may  here  say  that  the  constitutional 
objections  were  each  and  all  overruled  by  the  trial  court. 

Broadly  speaking,  the  case  is  this :  Defendants  admitted 
tlie  sales  of  intoxicating  liquor  between  October  3,  1911,  and 
December  29,  1911,  and  that  they  had  been  enjoined  from  the 
sale  or  keeping  for  sale  of  intoxicating  liquor  from  and  after 
December  8,  1908.  They  claimed,  however,  that  they  were 
operating  under  the  provisions  of  the  mulct  law  from  and 
after  June  30,  1911,  under  valid  statements  of  consent,  prop- 
erly canvassed  on  January  3,  1911 ;  and  that  they  had  fully 
complied  with  all  the  provisions  of  the  mulct  law  during  the 
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time  the  sales  complained  of  were  made.  Plaintiff  and  relator 
in  the  contempt  proceeding  was  relying  on  the  facts  (1)  that 
defendants  were  a  partnership,  and  as  such,  running  the 
saloon  in  violation  of  law ;  (2)  that  the  defendants  were  guilty 
notwithstanding  their  compliance  in  terms  with  the  mulct  law 
provisions,  because  of  the  finding  of  the  court,  in  another 
contempt  proceeding,  that  defendants  had  violated  the  law 
and  the  original  decree  of  court,  and  were  in  contempt  of 
court  in  so  doing,  because  of  unlawful  sales  made  by  them 
since  the  15th  day  of  December,  1910.  The  order  so  finding 
was  based  upon  a  hearing  had  in  the  district  court  of  Carroll 
County,  on  October  16,  1911,  which  resulted  in  an  order  find- 
ing them  guilty  of  contempt,  which  order  was  made  on  Novem- 
ber 18,  1911,  and  spread  upon  the  court  records,  December 
2d  of  the  same  year.  (3)  It  was  claimed  that  there  were  more 
saloons  in  the  city  of  Carroll  from  July  1,  1911,  to  January 
1,  1912,  than  the  law  authorized. 

The  trial  court  refused  to  entertain  any  of  these  matters 
because  they  were  not  in  issue  under  the  pleadings,  and 
found  that,  as  defendants  had  established  all  the  matters 
pleaded  by  them,  they  were  entitled  to  a  discharge  because 
plaintiff  had  filed  no  reply  in  avoidance  of  the  matter  so 
pleaded — inferentially  holding  that,  if  any  issue  was  taken 
upon  defendants'  ** answer",  it  was  simply  a  denial  inter- 
posed by  law.  The  correctness  of  these  holdings  is  the  prin- 
cipal and  primary  question  in  the  case.  The  solution  thereof 
depends  upon  the  proper  application  of  the  law  relating  to 
these  matters. 

Section  2451,  Code  Supplement  of  1913,  provides,  among 
other  things : 

**  Whenever  any  of  the  conditions  of  the  third  preceding 
section  shall  be  violated  .  .  .  then  the  bar  to  proceedings 
as  provided  in  the  second  and  third  preceding  sections  shall 
cease  to  operate,  and  the  persons  engaged  in  the  sale  of 
intoxicating  liquors  shall  be  liable  to  all  of  the  penalties 
provided  in  this  chapter." 
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Under  this  section,  it  has  been  held  that  one  holding  a 
permit  under  the  mulct  law,  who  has  been  convicted  of  the 
illegal  sale  of  liquor  during  the  existence  thereof,  forfeits  all 
rights  thereunder,  and,  to  be  protected  in  the  future,  must 
secure  a  new  permit  and  proceed  as  if  he  had  never  held  one. 
Sawyer  v.  Oaynor^  148  Iowa  115 ;  Eink  v.  BoUinger,  145  Iowa 
501. 

Again,  by  the  Acts  of  the  33d  Q.  A.,  Chapter  143,  it  is 
provided  that  saloons  must  be  conducted  under  the  mulct 
law  by  qualified  electors,  and  a  partnership  has  no  authority 
as  such  to  run  such  a  place.  Woodring  v.  Romberg,  155  Iowa 
105. 

So  much  as  to  the  substantive  law.  Notwithstanding 
this,  the  respondent  in  this  case  contends  that,  because  of  the 
nature  of  the  pleadings,  the  defendants  having  proved  all  the 
ai&rmative  allegations  of  the  answer  and  there  being  no  plea 
in  confession  and  avoidance  by  way  of  reply,  the  defendants 
in  the  contempt  proceeding  were  entitled  to  their  discharge. 
Reliance  is  placed  upon  the  rules  applicable  to  ordinary 
statutory  proceedings  in  support  of  the  rulings  of  the  trial 
court,  which,  if  applicable  here,  would  seem  to  justify  the 
order  made. 

It  must  be  remembered  that  the  action  sought  to  be 
reviewed  was  a  proceeding  for  contempt  under  special  statutes, 
and  that  all  contempt  proceedings,  whether  for  violation  of 
a  liquor  injunction  or  any  other  decree  or  order  of  the  court, 
are  special  and  sui  generis,  and  the  general  procedural  rules 
do  not  apply  thereto,  save  as  expressly  provided.  In  their 
nature,  they  are  both  criminal  and  civil,  and  by  some  courts 
they  are  held  to  partake  more  of  the  nature  of  criminal  than 
civil  proceedings.  See  Wells  v.  Oiven,  126  Iowa  340 ;  Orier  v, 
Johnson,  88  Iowa  99;  Back  v.  State,  (Neb.)  106  N.  W.  787; 
State  V.  Court,  (Monti)  60  Pac.  493 ;  Reymert  v.  Smith,  (Cal.) 
90  Pac.  470;  Ex  parte  Kearney,  7  Wheat  37  (5  L.  Ed.  391) ; 
Oompers  v.  Buck  Stove  Co,,  221  U.  S.  418. 
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*  Generally,  the  proceedings  in  eases  of  constructive  con- 
tempt are  commenced  by  thd  filing  of  an  affidavit  stating  the 
facts  showing  the  contempt.  Silvers  v.  Traverse,  82  Iowa  52. 
,The  defendant  may  then  make  a  showing  in  excuse  of  his 
contempt  or  by  denial,  which  must  be  sworn  to;  or  he  may 
stand  mute,  if  he  so  pleases,  and  the  matter  is  then  heard  by 
the  court,  without  further  pleadings.  Drady  v.  Oiven,  126 
Iowa  345.  In  some  states,  the  defendant's  written  statement 
under  oath  is  taken  as  true  and,  if  sufficient,  justifies  his  dis- 
charge. O'Brien  v.  People,  (111.)  75  N.  E.  108.  But  that  is 
not  the  rule  here.  See  Drady  case,  supra;  O'Flinn  v.  State, 
(Miss.)  9  L.  R.  A.  (N.  S.)  1119,  and  cases  cited;  Marvin  v. 
Court,  126  Iowa  355. 

This  matter  is  made  plain  from  a  consideration  of  the 
statutes  relating  to  such  proceedings.  Sec.  2405  of  the  Cod^ 
provides  in  part  that: 

''When  an  injunction  has  been  granted,  it  shall  be  bind- 
ing on  the  defendant  throughout  the  judicial  district  in  which 
it  was  issued,  and  any  violation  of  the  provisions  of  this 
chapter  by  manufacturing,  selling  or  keeping  for  sale  of  in- 
toxicating liquors  anywhere  in  said  district  shall  be  punished 
as  a  contempt,  as  provided  in  this  chapter." 

And  Sec.  2407  of  the  Code  provides: 

''In  case  of  the  violation  of  any  injunction  granted  under 
the  provisions  of  this  chapter,  the  court,  or  in  vacation  a 
judge  thereof,  may  summarily  try  and  punish  the  offender. 
The  proceedings  shall  be  commenced  by  filing  with  the  clerk 
of  the  court  an  information  under  oath,  setting  out  the  alleged 
facts  constituting  such  violation,  upon  which  the  court  or 
judge  shall  cause  a  warrant  to  issue,  under  which  the  defend- 
ant shall  be  arrested.  The  trial  may  be  had  upon  affidavits, 
or  either  party  may  demand  the  production  and  oral  exaip- 
ination  of  the  witnesses.  A  party  found  guilty  of  contempt 
under  the  provisions  of  this  section  shall  be  punished  by  a 
fine  of  not  less  than  two  hundred  nor  more  than  one  thousand 
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dollars,  or  by  imprisonment  in  the  county  jail  not  less  than 
three  nor  more  than  six  months,  or  by  both  fine  and  im- 
prisonment.' ' 

Sec.  2424  provides  that : 

'*In  any  indictment  or  information  under  this  chapter, 
it  shall  not  be  necessary  to  set  out  exactly  the  kind  or  quantity 
of  intoxicating  liquors  manufactured,  sold,  given  in  evasion 
of  the  statute,  or  kept  for  sale,  nor  the  exact  time  of  manu- 
facture, sale,  gift  or  keeping  for  sale,  but  proof  of  the  viola- 
tion by  the  accused  of  any  provision  of  this  chapter,  the 
substance  of  which  violation  is  briefly  set  forth,  within  the 
time  mentioned  in  said  indictment  or  information,  shall  be 
sufficient  to  convict  such  person ;  nor  shall  it  be  necessary  in 
any  indictment  or  information  to  negative  any  exceptions 
contained  in  the  enacting  clause  or  elsewhere,  which  may  be 
proper  ground  of  defense.". 

It  will  be  noticed  that  no  answer  is  here  contemplated. 
If  tliere  be  a  provision  for  any  pleading  by  the  defendant  it 
is  fouijd  in  the  chapter  of  the  Code  relating  to  contempts  in 
general,  which  provides  that: 

"Sec.  4465.  Before  punishing  for  contempt,  unless  the 
oflfender  is  already  in  the  presence  of  the  court,  he  must  be 
served  personally  with  a  rule  to  show  cause  against  the 
punishment,  and  a  reasonable  time  given  him  therefor;  or 
he  may  be  brought  before  the  court  forthwith,  or  on  a  given 
day,  by  warrant,  if  necessary.  In  either  case  he  may,  at  his 
option,  make  a  written  explanation  of  his  conduct  under  oath, 
which  must  be  filed  and  preserved." 

'*Sec.  4468.  No  appeal  lies  from  an  order  to  punish  for 
a  contempt,  but  the  proceedings  may,  in  proper  cases,  be 
taken  to  a  higher  court  for  revision  by  certiorari." 

If  the  defendant  refuses  to  make  a  written  explanation 
under  oath,  he  may  be  proceeded  against  without  it.  Hardin 
V.  Silvari,  114  Iowa  157.  And  if  he  makes  such  explanation, 
it  is  not  taken  as  true,  but  the  court  proceeds  to  hear  the 
matter  as  if  it  had  not  been  made.    Brady  v.  Coiirt,  supra. 
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Aud  this  is  particularly  the  case  where  the  alleged  contewipt 
relates  to  the  violation  of  a  liquor  injunction.  Drady  v.  Couri, 
supra;  Janes  v.  Byington,  128  Iowa  397.  The  affidavit  charg- 
ing the  contempt  may  be  general,  and  need  not  set  .out  the 
specific  acts  relied  upon.  McGlass&n  v.  Scott,  112  Iowa  289 ; 
Pumphrey  v.  Anderson,  141  Iowa  140;  Koch  t?.  Court,  150 
Iowa  151 ;  Barber  v.  Brennan,  140  Iowa  678 ;  Jcmes  v.  Bying- 
ton, 128  Iowa  397. 

It  will  be  observed  that  the  only  paper  which  defendant 
is  authorized  to  file  is  a  written  explanation  of  his  conduct, 
under  oath;  that  this  is  not  conclusive;  and  that  no  other 
papers  or  pleadings  aside  from  the  original  information  and 
the  written  explanations  are  contemplated.  The  court  or 
judge  then  hears  the  testimony  and  determines  whether  or  not 
the  party  is  guilty  of  the  offense  charged,  on  the  whole 
record  before  it.  No  reply  or  answer  to  the  written  explana- 
tion is  contemplated,  and  the  information  is  broad  enough  to 
justify  a  conviction  if,  on  the  whole  record,  the  testimony 
shows  sales  of  liquor  and  the  keeping  thereof  with  intent  to 
sell  contrary  to  law.  Prohibition  is  still  the  rule  in  this  state, 
and  all  sales  are  presumed  to  be  unlawful.  The  defendant 
must  fully  justify  his  sales,  in  order  to  escape  the  penalties 
of  the  law;  and  if  he  fail  in  that,  or  if  it  appears  from  the 
testimony  as  a  whole  that  his  sales  were  not  justified,  he  must 
suffer  the  penalty;  and  if  his  acts  were  in  violation  of  a 
previous  injunction,  he  must  be  punished  for  contempt.  No 
pleading  in  reply  is  contemplated,  nor  does  it  seem  to  be 
permitted.  An  information  charging  the  contempt  is  the 
only  paper  contemplated,  either  as  a  basis  for  the  proceedings 
or  to  meet  anything  set  up  in  the  explanation,  no  matter 
whether  that  be  called  an  answer  or  an  explanation.  The  case 
in  this  respect  is  much  like  a  criminal  one,  and  the  prosecu- 
tion is  not  authorized  to  file  a  reply.  The  only  answer  or 
plea  in  such  cases  is  the  one  authorized  by  law.  State  v, 
Caywood,  96  Iowa  367. 

"What  we  have  said  has  reference  only  to  contempt  pro- 
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ceedings,  and  not  to  actions  to  abate  and  enjoin  nuisances  by 
civil  action.  The  trial  court  applied  the  rule  applicable  to 
pleadings  in  ordinary  proceedings,  and  in  this  was  in  error. 
It  should  have  received  in  evidence  the  order  adjudging 
defendants  guilty  of  contempt,  and  should  also  have  con- 
sidered the  testimony  to  the  effect  that  the  saloon  was  operated 
by  a  partnership,  and  that  the  permit  was  issued  to  a  partner- 
ship, which,  in  either  case,  would  have  been  no  protectioa  to 
the  defendants,  under  the  authorities  hitherto  cited. 

III.  The  constitutional  questions  were  decided  adversely 
to  the  defendants ;  and,  of  course,  petitioner  herein  is  making 
no  complaint  thereof,  and  it  is  not  now  contended  by  de- 
fendant Hutchison  that  the  law  was  and  is 

■  ■RR^'  ^'^       unconstitutional.     Therefore,  these  are  moot 

decisions  .  _  ,  .  ,  .       . 

reviewable:        qucstions,  not  subicct  to  rcvicw  at  this  time. 

constitutional       ^  *  •* 

ap^af  by' "uc""  Morcovcr,  there  is  nothing  in  the  constitu- 

cessfui  party,     tional  objections  raised  before  the  trial  court 

in  the  original  contempt  proceedings,  and  no  argument  is 

made  in  support  thereof.    Such  of  these  as  have  the  substance 

of  merit  could  not  arise  in  such  proceedings. 

IV.  In  the  name  of  the  defendant  Hutchison  alone,  what 
are  called  objections  to  the  jurisdiction  have  been  filed  in  this 
court,  which  read  as  follows: 

**1.  No  authority  to  review  contempt  proceedings  by 
certiorari  is  conferred  by  statute,  or  otherwise,  upon  the 
Supreme  Court  of  Iowa,  except  where  there  has  been  a  pun- 
ishment for  contempt,  in  which  case  power  is  limited  to  review- 
ing the  legality  of  the  proceedings  leading  to  the  punishment, 
and  legality  of  the  punishment. 

**2.  If  review  be  attempted  or  had  here,  such  review, 
or  any  effect  given  it,  will  be  a  denial  of  the  due  process  of 
law  guaranteed  by  the  Constitution  of  the  United  States,  and 
the  state  of  Iowa,  and  a  taking  of  property  without  due 
process  of  law,  because  of  such  want  of  jurisdiction. 

"3.  Assuming  that  there  is  statutory  or  constitutional 
warrant  for  the  Supreme  Court  of  Iowa's  reviewing  the  action 
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of  an  inferior  tribunal  in  refusing  to  punish  one  for  con- 
tempt, such  power  cannot  be  validly  exercised  vrithout  making 
the  person  discharged  a  party  to  the  proceedings,  and,  since 
the  persons  shown  by  the  record  to  have  been  discharged  are 
not  parties  to  this  proceeding,  any  judgment  rendered,  or 
action  taken  herein,  is  without  power  or  jurisdiction,  and  if 
regarded,  enforced,  or  given  effect  to,  would  be  a  denial  of 
the  due  process  of  law  guaranteed  by  the  Constitution  of  the 
United  States  and  the  state  of  Iowa,  and  work  a  taking  of 
property  without  due  process  of  law,  in  violation  of  them. 

"4.  Assuming  that  there  is  statut  ry  or  constitutional 
warrant  for  the  Supreme  Court  of  Iowa's  reviewing  the  ac- 
tion of  an  inferior  tribunal  in  refusing  to  punish  one  for 
contempt,  such  power  cannot  be  validly  exercised  in  a  pro- 
ceeding to  which  the  person  discharged  is  not  a  party,  or,  not 
being  a  party  to  the  record,  does  not  appear  therein,  and 
since  the  persons  shown  by  the  record  to  have  been  discharged 
are  not  parties  to  this  proceeding,  and  have  made  no  appear- 
ance herein,  any  judgment  rendered  or  action  taken  herein 
is  without  power  or  jurisdiction,  and  if  regarded  enforced, 
or  given  effect  to,  would  be  a  denial  of  the  due  process  of  law 
guaranteed  by  the  Constitution  of  the  United  States,  and  the 
state  of  Iowa,  and  work  a  taking  of  property  without  due 
process  of  law,  in  violation  of  them. 

"5.  If  the  statutes  of  Iowa,  to  wit:  Code  Sections  4154 
to  4162,  both  inclusive,  and  Code  Section  4468,  governing 
contempt  proceedings,  and  review  thereof,  are  construed  to 
warrant  entertaining  such  proceedings  as  outlined  above,  they 
are  void  for  the  same  reasons." 

None  of  these  are  argued.     Joe  Judge  and  M.  Bunting 

were  named  as  parties  defendant  in  the  petition  for  the  writ 

of  certiorari,  but  neither  appeared  in  resistance  thereto,  nor 

6.  iNToxicATiNo      ^^  cithcr  served  with  any  notice  of  the  peti- 

ten^^t^^pS-**"     tion  or  of  the  issuance  of  the  writ,  nor  was 

esiawish*?*  di8-    the  Writ,  when   issued,  served   upon  either. 

phftrBTft    by 

court:  appeal:    Thcv  do  not  appear  in  this  court  either  in 

jurisdiction.  "^  ^'^ 
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person  or  by  attorney  nor  has  any  argument  been 
made  for  them.  All  the  objections  to  our  jurisdiction 
have  been  ruled  adversely  to  defendant's  contentions 
in  many  cases  heretofore  considered.  See  Brown  dk 
Bennett  v.  Powers^  146  Iowa  729;  Jones  v.  Mouldy  151  Iowa 
599,  602;  Barher  v.  Brennan,  140  Iowa  678.  These  cases 
so  fully  discuss  the  matter  that  there  is  no  need  to  quote 
therefrom  or  to  attempt  to  add  anything  thereto.  We 
reach  the  conclusion  that  the  trial  court  was  in  error  in  its 
rulings  on  the  admission  of  testimony  and  in  discharging 
the  defendants  Judge  and  Bunting,  and  its  rulings  and 
orders  and  the  judgment  discharging  them  are,  therefore, 
annulled  and  the  cause  is  remanded  for  further  proceedings 
in  harmony  with  this  opinion. — Proceedings  Annulled  and 
Cause  Remanded. 

Ladd,  Evans  and  Gaynor,  JJ.,  concur. 


Baldwin  &  Riggs,  Appellants,  v.  Chicago,  R.  I.  &  P.  R.  Co., 

Appellee. 

CASBIEBS:     Limitation  of  LiabilitT— Iiit«istate  Sliiiiiiient»— Ltmi- 

1  tation  of  Action.  A  provision  in  an  interstate  bill  of  lading, 
signed  by  both  carrier  and  shipper,  providing  that  no  suit  for 
the  recovery  of  any  claim  by  virtue  of  the  contract  shall  be  sus- 
tainable unless  brought  within  six  months  next  after  the  cause  of 
action  occurs,  is  reasonable  and  valid,  Sec.  2074,  CJode,  1897,  pro- 
hibiting contracts  which  limit  the  common  law  liability  of  com- 
mon carriers,  now  having  no  application  to  interstate  shipments. 

CABBIEBS:     Limitation  of  LiabiUty— Inteistote  Shipments— Writ- 

2  ten  Notice  of  Loss.  A  provision  in  an  interstate  livestock  biU 
of  lading,  signed  by  both  carrier  and  shipper,  providing  that,  as 
a  condition  precedent  to  recovering  damages  for  any  injury  to  or 
delay  in  transporting  the  stock,  the  shipper  shall  promptly,  an  1 
before  such  stock  is  removed  from  the  point  of  destination  or 
mingled  with  other  stock,  give  the  carrier  notice  in  writing  of 
such  claim,  is  a  reasonable  and  valid  provision.  Whether  a  provi- 
sion that  such  notice  shall  be  given  within  one  day  after  the  deliv- 
ery of  the  stock  at  point  of  destination  is  valid,  qunere,  but  where 
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the  shipper  never  gave  any  notice  except  his  notice  of  suit,  com- 
menced two  months  after  the  delivery  of  the  stocic,  held,  he  could 
not  recover. 

Appeal  from  Van  Buren  District  Court. — P.   M.  Hunter, 

Judge. 

Wednesday,  January  19,  1916. 

Action  to  recover  damages  for  injury  to  cattle  and  de- 
preciation in  value,  due  to  a  failure  on  the  part  of  the  com- 
pany to  transport  and  deliver  them  at  their  destination  within 
a  reasonable  time.  Defense  interposed,  that  the  action  was 
not  brought  within  the  time  provided  in  the  contract,  and 
that  no  notice  of  the  injury  or  damage  was  served  upon  the 
defendant  before  said  stock  was  removed  from  the  destination 
and  mingled  with  other  stock,  as  required  by  the  terms  of  the 
contract  of  shipment  or  bill  of  lading.  Judgment  in  the  court 
below  for  the  defendant.    PlaintiflFs  appeal. — Affirmed. 

Worked;  Irish,  tor  appellants. 

Sloan  cfe  Sloan  and  J.  H,  Johnsan,  for  appellee. 

Gaynor,  J. — In  the  month  of  March,  1912,  the  plaintiffs 
delivered  to  the  defendant  company  at  St.  Paul,  Minnesota, 
five  loads  of  cattle,  to  be  transported  over  defendant's  lines 
to  certain  points  in  Iowa.  Certain  carloads  were  consigned 
to  J.  W.  Riggs,  Douds,  Iowa,  and  certain  carloads  to  J.  A. 
Baldwin  at  Selma,  Iowa.  It  is  claimed  by  the  plaintiffs  that 
the  defendant  was  negligent  in  transporting  said  cattle,  and 
that  the  same  were  unreasonably  delayed  in  transit  and  were 
neglected  and  uncared  for  during  transportation;  that  by 
reason  thereof,  the  cattle  were  damaged  when  they  arrived  at 
their  destination ;  that  two  of  the  cattle  were  dead  and  others 
were  rendered  worthless,  or  practically  so ;  that  all  the  cattle 
were  damaged  more  or  less.  Upon  this  alleged  negligence, 
the  plaintiffs  ask  recovery  of  the  defendant  in  the  sum  of 
$589  on  the  first  count  of  their  petition, 

.  The  record  discloses  that,  on  January  13,  1913,  the  plain- 
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tiffs  delivered  to  the  defendant  company  at  Selma,  Iowa; 
certain  fat  cattle  to  be  transported  by  said  company  over 
its  lines  to  the  stockyards  in  Chicago,  Illinois.  The  plain* 
tiffs  claim  that  the  cattle  were  unreasonably  delayed  in  transit 
through  the  negligence  of  the  defendant ;  that,  if  said  cattle 
had  been  transported  with  reasonable  diligence,  they  would 
have  arrived  in  Chicago  in  time  for  the  Wednesday  market, 
January  15th;  that  they  did  not  arrive  at  the  stockyards 
until  6:30  P.  M.,  Wednesday,  too  late  for  that  day's  market; 
that  by  reason  of  the  delay  in  transportation,  the  cattle  were 
depreciated  and  were  bruised  and  injured  by  reason  of  the 
long  confinement,  and  when  delivered  were  in  a  weakened, 
sickened  and  stunted  condition,  and  their  value  impaired. 
For  the  purposes  of  this  case,  we  may  assume  that  these 
allegations  are  true,  and  that  the  plaintiffs  suffered  damage 
substantially  as  claimed  by  them,  and  that  such  damage  was 
the  proximate  result  of  defendant's  negligence. 

The  defendant  answered  plaintiffs'  petition,  and  admits 
that  it  received  the  cattle  for  transportation  to  the  various 
stations  mentioned  by  the  plaintiffs,  but  says  that,  at  the  time 
they  received  the  cattle  for  shipment,  the  plaintiffs  entered 
into  a  written  contract  covering  the  transportation  of  the 
cattle,  which,  so  far  as  material  to  this  controversy,  reads  as 
follows : 

**That  as  a  condition  precedent  to  claiming  or  recovering 
damages  for  any  loss  or  injury  to  or  detention  of  livestock  or 
delay  in  transportation  thereof,  covered  by  this  contract,  the 
second  party,  as  soon  as  he  discovers  such  loss  or  injury,  shall 
promptly  give  notice  thereof  in  writing  to  some  general  officer, 
claim  agent,  or  station  agent  of  the  first  party,  or  to  the  agent 
at  destination,  or  to  some  general  officer  of  the  delivering  line, 
before  such  stock  is  removed  from  the  point  of  shipment,  or 
from  the  place  of  destination  as  the  case  may  be,  and  before 
such  stock  is  mingled  with  other  stock ;  and  such  written  notice 
shall,  in  any  event,  be  served  within  one  day  after  delivery 
of  the  stock  at  its  destination,  in  order  that  such  daim  may 
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be  fully  and  fairly  investigated.  It  is  agreed  that  a  failure 
to  strictly  comply  with  all  the  foregoing  provisions  shall  be  a 
bar  to  the  recovery  of  any  and  all  of  such  claims." 

With  the  further  provision:  **That  no  suit  or  action 
against  the  first  party  for  the  recovery  of  any  claim  by  virtue 
of  this  contract,  shall  be  sustainable  in  any  court  of  law  or 
equity,  unless  such  suit  or  action  be  commenced  within  six 
months  next  after  the  cause  of  action  shall  occur ;  ahd,  should 
any  suit  or  action  be  commenced  against  the  first  party  after 
the  expiration  of  six  months,  the  lapse  of  time  shall  be  con- 
stituted conclusive  evidence  against  the  validity  of  such  claim, 
any  statute  of  limitations  to  the  contrary  netwithstanding." 

The  contract,  with  these  provisions  in  it,  was  signed  by 
both  the  plaintiff  and  the  defendant  company,  and  consti- 
tutes the  bill  of  lading  or  contract  under  which  the  cattle 
were  shipped.  At  the  time  that  the  shipments  were  made, 
the  company  had  two  tariff  rates  on  cattle — one  rate  where 
the  shipment  was  made  with  a  limitation  as  to  the  amount  of 
recovery  in  case  of  loss ;  a  higher  rate  where  the  shipment  was 
made  without  limitation.  These  cattle,  it  appears,  were 
shipped  at  the  lower  tariff  rate.  These  tariff  rates  had  been 
filed  with  the  Interstate  Commerce  Commission  and  certified 
to  by  the  secretary.  One  of  these  tariff  rates  was  introduced 
in  evidence  and  known  as  the  Western  Trunk  Line  Circular, 
and  provided : 

•*Live  Stock — ^Limitation  of  Liability.  Rates  on  live 
stock  published  in  tariffs  will  apply  on  shipments  made  at 
owner's  risk,  with  limitation  of  liability  on  the  part  of  the 
Railway  Company  as  a  common  carrier  under  the  terms  and 
conditions  of  the  current  live  stock  contract  provided  by  said 
company;  the  contract  to  be  first  duly  executed  in  the  manner 
and  form  provided  for  therein.  On  shipments  made  without 
limitation  of  carrier's  liability  at  common  law,  not  less  than 
150  per  cent,  of  the  rate  named  will  be  charged,  and  under 
this  status,  shippers  will  have  the  choice  of  executing  and 
accepting  the  contract  for  shipments  of  live  stock  with  or 
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without  limitation  of  liability,  the  rates  to  be  made  as  pro- 
vided for  herein." 

It  was  shown  that  this  provision  in  the  Western  Trunk 
Line  Circular  was  in  effect  and  applied  on  the  shipments  that 
were  made  to  the  Union  Stockyards,  Chicago,  Illinois,  as  well 
as  to  the  other  shipments.  It  is  conceded  that  no  notice  of  the 
alleged  injury  to  the  stock  was  ever  given  the  defendant, 
prior  to  the  commencement  of  the  action.  The  action  was 
commenced  on  the  13th  day  of  March,  1913. 

As  to  the  first  count  of  plaintiff's  petition,  it  is  dear  that 
if  the  provision  of  the  contract  relied  upon  was  one  which, 
under  the  law,  the^arties  had  a  right  to  enter  into,  and  one 
that  was  binding  upon  both  parties,  the  plaintiffs  are  not 
entitled  to  recover;  for  it  appears  that  the  action  was  not 
commenced  for  nearly  a  year  after  the  alleged  damage,  and 
that  no  notice  was  given,  as  required  by  the  contract. 

These  were  interstate  shipments,  and  therefore  governed, 

not  by  the  laws  of  this  state,  but  by  the  acts  of  Congress  and 

the  decisions  of  the  Supreme  Court  of  the  United  States,  and 

it  follows  that  Section  2074  of  the  Code  of 

1.  cawubrb:  um-    ]897  docs  not  apply.     We  are  cited  by  the 

itatlon  of  I'l'  ^  '' 

:  1 
ilp- 
lim 


afiae^^sW?^®'*"  plaintiffs  both  to  this  section  and  to  the  case 
uon*Si  ife:    of  Cramer  v.  Chicago,  B.  L  &  P.  B.  Co.,  153 


Iowa  103,  111.  The  Cramer  case,  however, 
was  reversed  by  the  Supreme  Court  of  the  United  States,  232 
U.  S.  Rep.,  490  (58  L.  Ed.  697).  See  HeUman  &  Clark  v. 
Chicago  &  N.  W.  B.  Co.,  reported  in  167  Iowa  313. 

In  Missouri,  Kansas  cfe  Texas  B,  Co.  v,  Harriman,  227 
U.  S.  657  (57  L.  Ed.  690),  the  Supreme  Court  of  the  United 
States  had  occasion  to  pass  upon  the  exact  question  that  is 
here  presented,  so  far  as  the  first  count  of  plaintiffs'  petition 
is  concerned.  In  that  case,  which  went  from  Missouri,  the 
stipulation  in  the  shipping  contract  provided  that  no  suit 
should  be  brought  after  the  lapse  of  90  days  after  the  hap- 
pening of  any  loss  or  damage.    The  Supreme  Court  said : 

**It  is  conceded  that  th^re  are  statutes  in  Missouri,  the 
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state  of  the  making  of  the  contract,  and  the  state  in  which  the 
loss  and  damage  occurred,  and  in  Texas,  the  state  of  the 
forum,  which  declare  contracts  invalid  which  require  the 
bringing  of  an  action  for  a  carrier's  liability  in  less  than  the 
statutory  period,  and  that  this  action,  though  started  after 
the  lapse  of  the  time  fixed  by  the  contract,  was  brought  within 
the  statutory  period  of  both  states.  The  liability  sought  to  be 
enforced  is  the  liability  of  an  interstate  carrier  for  loss  or 
damage  under  an  interstate  contract  of  shipment  declared  by 
the  Carmack  Amendment  of  the  Hepburn  act  of  June  29, 
1906.  (Chap.  3591,  sec.  7,  pars.  11,  12,  34  Stat.  595  [U.  S. 
Comp.  St.  1913,  sec.  8592]).  The  validity  of  any  stipulation 
in  such  a  contract  which  involves  the  construction  of  the 
statute  and  the  validity  of  a  limitation  upon  the  liability 
thereby  imposed,  is  a  Federal  question  to  be  determined  under 
the  general  common  law,  and,  as  such,  is  withdrawn  from  the 
field  of  state  law  or  legislation.  .  .  .  The  liability  imposed 
by  the  statute  is  the  liability  imposed  by  the  .  .  .  special 
contract  with  the  shipper,  provided  the  limitation  or  qualifi- 
cation be  just  and  reasonable,  and  does  not  exempt  from  loss 
or  responsibility  due  to  negligence.  (Citing  eases.)  The  policy 
of  statutes  of  limitation  is  to  encourage  promptness  in  the 
bringing  of  actions,  that  the  parties  shall  not  suffer  by  loss 
of  evidence  from  death  or  disappearance  of  witnesses,  destruc- 
tion of  documents  or  failure  of  memory.  But  there  is  nothing 
in  the  policy  or  object  of  such  statutes  which  forbids  the 
parties  to  an  agreement  to  provide  a  shorter  period,  provided 
the  time  is  not  unreasonably  short.  That  is  a  question  of  law 
for  the  determination  of  the  court.  Such  stipulations  have 
been  sustained  in  insurance  policies.  (Citing  cases.)  A  stipu- 
lation that  an  express  company  should  not  be  held  liable  unless 
claim  was  made  within  ninety  days  after  a  loss  was  held  good 
in  Southern  Exp.  Co.  v.  Caldwell,  21  Wall.  264  (22  L.  Ed. 
556).  Such  limitations  in  bills  of  lading  are  very  customary 
and  have  been  upheld  in  a  multitude  of  cases.  (Citing  cases.) 
Vol.  173  Ia.— 34 
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The  provision  requiring  suit  to  be  brought  within  ninety  days 
is  not  unreasonable/' 

It  follows,  therefore,  that  if  90  days  is  not  an  unreason- 
ably short  time  in  which  to  require  actions  to  be  instituted 
and  prosecuted  in  cases  of  this  kind,  six  months  not  only  is 
not  unreasonable,  but  must  be  held  a  reasonable  restriction 
upon  the  right  to  maintain  the  action.  This,  case  is  con- 
clusive on  plaintiffs'  right  to  recover  on  the  first  count  of  their 
petition. 

On  the  second  count,  involving  the  right  of  the  plaintiffis 

to  recover  for  the  injury  to  the  fat  cattle  shipped  by  them 

to  the  Union  Stockyards  in  January,  1913,  it  appears  that 

this  action  was  brought  within  six  months, 

2.  cabkibrb:  Urn-   go  the  six  mouths'  limitation  on  the  ririit  to 

itatlon  of  ° 

8Ute"«ili'p-"^*^"  maintain  the  action  is  not  involved  in  the 
noS^'oTio^^  determination  of  plaintiffs'  rights  under  this 
count.  It  appears,  however,  that  these  cattle 
arrived  at  the  Unioii  Stockyards  at  about  6:30  P.  M.  on 
Wednesday,  the  15th,  but  too  late  for  that  day's  market;  that 
the  market  closed  at  3  o'clock ;  that  they  were  placed  upon  the 
market  the  next  morning  and  were  sold  and  passed  out  of 
the  control  of  the  plaintiff;  that  the  injury  to  these  cattle 
was  discovered  by  the  plaintiff  upon  their  arriving  in  Chi- 
cago ;  that  no  notice  was  given  to  the  company,  or  to  any  of 
the  agents  of  the  company  mentioned  in  the  contract,  at  any 
time  prior  to  the  beginning  of  this  action,  or  any  claim  filed 
for  damages,  or  any  notice  given  that  the  cattle  were  damaged 
or  injured  in  transit,  as  required  by  the  terms  of  the  contract 
hereinbefore  set  out. 

We  are  not  prepared  to  say  at  this  time,  nor  do  we  make 
any  pronouncement  as  to  whether  or  not  notice  should  be 
given  within  one  day  after  the  delivery  of  the  stock  at  its 
destination.  We  make  no  pronouncement  as  to  whether  that 
is  a  reasonable  time  within  which  to  require  the  notice  to  be 
given  under  all  circumstances;  but  the  provision  of  the  con- 
tract requiring  the  plaintiffs  to  promptly  give  notice  in  writ- 
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ing  to  some  general  officer,  claim  agent,  or  station  agent  of 
the  first  party,  or  agent  at  destination,  or  to  some  general 
oflScer  of  the  delivering  line,  before  such  stock  is  removed  from 
the  point  of  shipment  or  the  place  of 'destination,  as  the  case 
may  be,  and  before  such  stock  is  mingled  with  other  stock, 
is  a  reasonable  provision,  and,  clearly,  the  defendant  was 
entitled  to  notice  before  these  acts  took  place,  and  the  effect 
of  failure  to  give  such  notice  was  to  deprive  defendant  of  an 
opportunity  to  examine  the  cattle  and  ascertain  for  itself 
whether  or  not  the  claim  for  damages  was  well  founded. 

This  action  was  not  commenced  until  nearly  60  days  after 
the  cattle  had  been  disposed  of  by  the  plaintiffs,  had  passed 
out  of  their  control,  and  were  no  longer  subject  to  inspection 
by  the  defendant.  This  provision,  in  principle,  is  analogous 
to  those  provisions  of  the  statute  which  provide  for  the  giving 
of  notice  to  a  city  of  personal  injury,  as  a  condition  precedent 
to  the  right  to  maintain  an  action.  We  are  not  without 
authority  on  this  question.  See  Clegg  v.  Si.  Louis  &  8.  F,  R, 
Co,,  203  Fed.  971.  In  that  case,  the  provision  was  substan- 
tially the  same  as  the  one  now  under  consideration,  and  the 
court  said : 

"We  are  clearly  of  the  opinion  that  the  eleventh  pro- 
vision in  the  contract  above  quoted,  relative  to  giving  notice, 
was  a  valid  one,  and  the  failure  to  give  the  notice  fatal  to 
plaintiff's  right  to  recovery'' — citing  cases. 

In  KidweU  v.  Oregon  Short  Line  Ri  Co,,  208  Fed.  1,  the 
United  States  Circuit  Court  of  Appeals  had  occasion  to  pass 
upon  a  similar  question  and  said: 

"A  stipulation  that  notice  of  a  claim  for  damages  be 
given  before  the  stock  was  removed  or  intermingled  with  other 
stock,  as  a  condition  precedent  to  recovery,  is  a  reasonable 
one,  and  it  has  been  so  held  by  the  Supreme  Court  of  the 
state  in  which  the  contract  in  this  case  was  made" — citing 
authorities. 

In  Southern  Express  Co,  v.  Caldwell,  21  Wall.  264-268 
(22  L.  Ed.  556),  it  was  held  that  an  agreement  that,  in  case 
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of  failure  by  the  carrier  to  deliver  goods,  he  shall  not  be 
liable  unless  a  claim  shall  be  made  by  the  bailor  or  the  con- 
signee within  a  specified  period,  if  that  period  be  a  reasonable 
one,  is  not  against  th^  public  policy  of  the  law,  and  is  valid. 

In  that  case  it  is  said:  ''It  may  be  remarked  .  .  . 
that  the  stipulation  is  not  a  conventional  limitation  of  the 
right  of  the  carrier's  employer  to  sue.  He  is  left  at  liberty 
to  sue  at  any  time  within  the  period  fixed  by  the  statute  of 
limitations.  He  is  only  required  to  make  his  claim  within  90 
days,  in  season  to  enable  the  carrier  to  ascertain  what  the 
facts  are,  and,  having  made  his  claim,  he  may  delay  his 
suit.  ...  A  common  carrier  is  alwa3n3  responsible  for  his 
negligence,  no  matter  what  his  stipulations  may  be.  But  an 
agreement  that  in  case  of  failure  by  the  carrier  to  deliver  the 
goods,  a  claim  shall  be  made  by  the  bailor,  or  by  the  consignee, 
'within  a  specified  period,  if  that  period  be  a  reasonable  one,  is 
altogether  of  a  different  character.  It  contravenes  no  public 
policy.  It  excuses*  no  negligence.  It  is  perfectly  consistent 
with  holding  the  carrier  to  the  fullest  measure  of  good  faith, 
of  diligence,  and  of  capacity,  which  the  strictest  rules  of  the 
common  law  ever  required." 

It  is  further  said :  *  *  If  a  bailor  may  delay  giving  notice 
to  them  of  a  loss,  or  making  a  claim  indefinitely,  they  may  not 
be  able  to  trace  the  parcels  bailed,  and  to  recover  them,  if 
accidently  missent,  or  if  they  have,  in  fact  been  properly  deliv- 
ered. With  a  bailor,  the  bailment  is  a  single  transaction  of 
which  he  has  full  knowledge;  with  the  bailee,  it  is  one  of  a 
multitude.  There  is  no  hardship  in  requiring  the  bailor  to 
give  notice  of  the  loss,  if  any,  or  make  a  claim  for  compensa- 
tion within  a  reasonable  time  after  he  has  delivered  the 
parcel  to  the  carrier.  There  is  great  hardship  in  requiring  the 
carrier  to  account  for  the  parcel  long  after  that  time,  when 
he  has  had  no  notice  of  any  failure  of  duty  on  his  part,  and 
when  the  lapse  of  time  has  made  it  difficult,  if  not  impossible 
to  ascertain  the  actual  facts.    For  these  reasons,  such  limi- 
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tations  have  been  held  valid  in  similar  contracts,  even  when 
they  seem  to  be  less  reasonable  than  in  the  contracts  of  com- 
mon carriers." 

A  limitation  of  this  character  was  also  held  binding  upon 
^  the  parties,  and  not  unreasonable,  and  not  in  contravention  of 
the  policy  of  the  law,  in  Spada  v.  Pennsylvania  B,  Co.,  Court 
of  Errors  and  Appeals  of  ^New  Jersey,  92  Atl.  379.  It  seems 
to  us  that  the  only  question  that  can  be  made  is  as  to  the  rea- 
sonableness of  the  time  fixed  in  the  contract  in  which  the 
notice  is  required  to  be  given.  In  the  Clegg  case,  supra,  203 
Fed.  971,  the  contract  was,  in  all  respects,  the  same  as  the 
contract  here  under  consideration,  as  to  the  requirement 
touching  notice,  and  it  was  held  to  be  reasonable.  In  Missouri, 
K.  dc  T.  B,  Co.  V.  Kirkham,  (Kansas)  65  Pac.  261,  the  pro- 
vision  in  the  shipping  contract  was : 

**  'The  shipper  further*  expressly  agrees  that  as  a  condi- 
tion precedent  to  his  right  to  recover  any  damages  for  any 
loss  or  injury  to  cattle  resulting  from  carrier^s  negligence 
as  aforesaid,  including  delays,  he  will  give  notice  in  writing 
to  the  conductor  in  charge  of  the  train,  or  the  nearest  station 
or  freight  agent  of  the  carrier  on  whose  line  the  injuries  occur, 
before  said  cars  leave  that  carrier  *s  line,  or  before  the  cattle 
are  mingled  with  other  cattle,  or  removed  from  pens  at  des- 
tination. In  his  notice  he  shall  state  the  place  and  nature  of 
the  injuries  complained  of,  to  the  end  that  they  may  be  fully 
and  fairly  investigated,  and  said  shipper  shall,  within  30 
days  after  the  happening  of  the  injuries  complained  of,  file 
with  some  freight  or  station  agent  of  the  carrier  on  whose  line 
the  injury  occurred,  his  claim  therefor,  giving  the  amount. 
Shipper's  failure  to  comply  with  the  requirements  of  this 
section  shall  absolutely  defeat  and  bar  any  cause  of  action 
for  any  injuries  resulting  to  said  cattle  as  aforesaid.  .  .  . 
No  agent  of  this  company  has  any  authority  to  waive,  modify, 
or  amend  any  of  the  provisions  of  this  contract. '  ...  No 
notice  or  claim  of  damages  was  made  to  the  conductor  in 
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charge  of  the  train  at  Burlington,  or  to  the  station  agent  at 
said  place,  untU  the  following  day,  and  until  the  cattle  had 
been  removed  from  the  pens  at  point  of  destination." 

The  court  said:  ** Livestock  contracts  similar  in  their 
nature  to  the  one  here  involved,  have  received  the  consider- 
ation of  this  court,  and,  where  fairly  entered  into  by  both 
parties,  in  the  absence  of  fraud,  have  been  held  conclusive  and 
binding  upon  the  parties" — citing  cases.  "Hence  it  must  be 
held  that  the  terms  and  conditions  of  this  special  contract 
were  binding  upon  these  parties,  and  should  have  been  so 
declared  by  the  court." 

In  St.  Louis,  8.  F.  R.  Co.  v.  PhiUips,  (Oklahoma)  87 
Pac.  470,  the  provision  in  the  contract  was: 

**  *No  carrier  shall  be  responsible  for  loss  or  damage  of 
any  of  the  freight  shipped,  unless  it  is  proved  to  have 
occurred  during  the  time  of  its  transit  over  the  particular 
carrier's  line,  and  of  this,  notice  must  be  given  within  30 
hours  after  the  arrival  of  the  same  at  destination.'  " 

It  was  further  provided  in  the  shipping  contract  or  bill 
of  lading:  **  *That  as  a  condition  precedent  to  a  recovery  for 
any  damages  for  delay,  loss  or  injury  to  livestock  covered  by 
this  contract,  the  second  party  will  give  notice  in  writing  of 
the  claim  therefor  to  some  general  officer  or  nearest  station 
agent  of  the  first  party,  or  to  the  agent  at  destination,  or  to 
some  general  officer  of  the  delivering  line,  before  such  stock 
is  removed  from  the  point  of  shipment,  or  from  the  place  of 
destination,  and  before  such  stock  is  mingled  with  other  stock ; 
such  written  notification  to  be  served  within  one  day  after 
the  delivery  of  such  stock  at  destination,  to  the  end  that  such 
claim  shall  be  fully  and  fairly  investigated'  ";  and  it  was 
provided  that  a  failure  to  comply  with  the  provisions  of  this 
clause  shall  be  a  bar  to  the  recovery  of  any  and  all  damages. 

The  court  said:  "Now,  the  proposition  presents  itself, 
was  this  provision  of  the  bill  of  lading  and  shipping  contract 
a  reasonable  one,  and  one  which  the  law  would  enforce  T  The 
validity  of  a  contract  of  this  nature  and  of  this  special  pro- 


Digitized  by  LjOOQ  IC 


Jan.  1916]     Baldwin  &  Rigqs  v.  Railroad  Co.  535 

vision  requiring  notice  in  writing  to  be  given  of  the  loss  or 
injury  within  a  reasonable  time  as  a  condition  precedent  to 
the  shipper's  right  of  action,  has  been  so  repeatedly  and  often 
supported  by  the  decisions  of  the  various  courts  of  this 
country  as  to  become  a  well-recognized  and  settled  rule  of 
law." 

And  it  was  held  that  this  provision  was  a  valid,  bind- 
ing contract  on  the  plaintiff,  and  that  a  failure  to  comply  with 
it  defeated  his  right  to  recover. 

In  the  case  of  Texas  C.  B.  Co.  v.  Morris,  1  White  &  W. 
Civ.  Cas.  Ct.  App.,  Sec.  374,  it  is  said:  **A  railroad  company 
may,  by  special  contract,  require  a  shipper  of  cattle  to  serve 
a  written  notice  of  a  claim  for  damages,  for  loss  or  injury 
to  the  cattle  while  in  transit,  before  the  cattle  are  removed 
from  the  place  of  delivery  and  mingled  with  other  stock,  as 
a  condition  precedent  to  his  right  to  recover  for  such  dam- 
ages." 

The  same  was  held  in  Atchison,  T.  &  8,  F.  R,  Co.  v.  Crit- 
tenden, (Kansas)  44  Pac.  1000,  in  which  the  court,  in  passing 
upon  a  contract  similar  to  the  one  under  consideration,  says : 
**So  far  as  it  required  the  shipper  to  give  notice  in  writ- 
ing of  his  loss  or  injury,  it  is  a  valid,  binding  contract.  By  its 
terms,  Crittenden  was  compelled  to  give  notice  in  writing  to 
the  company  of  his  claim  for  loss  or  injury  to  said  stock  before 
the  stock  was  removed  from  the  place  of  destination  or  deliv- 
ery, and  before  said  stock  was  mingled  with  other  stock.  Fail- 
ing to  comply  with  the  terms  of  this  contract,  he  cannot  re- 
cover. .  *.  .  These  provisions  of  the  contract  are  just  and 
equitable.  The  company  is  entitled  to  a  written  notice  that  the 
shipper  claims  damages,  so  as  to.  permit  the  company  to  have  a 
thorough  investigation  made  of  the  nature  of  the  claim  and  the 
condition  of  the  stock,  before  the  stock  is  removed  from  its 
premises,  or,  before  it  is  mingled  with  other  stock  so  as  to  ren- 
der its  identification  difficult.  .  .  .  The  shipper  mast  prove 
such  notice  to  have  been  given  before  he  can  recover." 

There  are  other  questions  discussed  by  counsel;  but,  as 
the  provisions  of  this  contract  are  binding  upon  the  parties 
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and  control  their  rights,  and  inasmuch  as  there  was  no  attempt 
made  on  the  part  of  the  plaintiff  to  perform  any  of  these  con- 
ditions precedent  to  its  right  to  recover,  we  must  hold,  under 
the  authorities  herein  cited,  that  the  district  court  was  right 
in  directing  a  verdict  for  the  defendant  as  it  did  in  this  case, 
and  the  cause  is,  therefore, — Affirmed, 

Evans,  C.  J,,  Deemer  and  Ladd,  JJ.,  concur. 


M.  R.  DniLY„  Appellee,  v.  Paynsville  Land  Company,  Appel- 
lant. 

LANDLORD  AND  TENANT:    Posaession  of  Premisea— Daty  of  Land- 

1  lord  to  Put  Lessee  in  Posaeasion.  There  is  an  impUed  agreement 
on  the  part  of  a  landlord,  in  the  absence  of  an  agreement  to  the 
contrary,  that  the  premises  shall  be  open  for  the  tenant  to  take 
possession  at  the  time  stipulated.  The  tenant  is  under  no  obliga- 
tion to  maintain  an  action  against  one  in  possession  in  order  to 
secure  such  possession  for  himself. 

LANDLORD  AND  TENANT:     Poaaesslon    of    Pramlsea— Wrongftd 

2  Witbliolding-- Measure  of  Damages — ^Evidence.  A  lessee  wrong- 
fully deprived  of  the  possession  of  leased  premises  is  entitled  to 
damages  measured  by  the  difference  between  the  fair  value  of  the 
leasehold  interest  acquired  by  him  under  the  lease  and  the  amount 
which  he  agreed  to  pay  for  such  leasehold  interest.  It  is  pure 
speculation  to  attempt  to  meet  this  rule  by  evidence  tending  to 
show  (a)  the  amount,  character  and  value  of  the  produce  which 
some  other  person  raised  on  the  premises  during  the  time  in  ques- 
tion, or  (b)  the  amount  which  the  lessee,  had  he  been  equipped 
with  some  unknown  amount  of  stock,  might  have  netted,  had  he 
been  permitted  to  occupy  the  premises.  ' 

TBIAL:    Instructions— Foxm,  Requisites  and   Sufficiency— lApplying 

3  Erroneous  Evidence  to  Correct  Rule.  The  erroneous  reeeption  of 
evidence  which  can  only  lead  the  jury  into  the  zone  of  speculation 
and  conjecture  on  the  question  of  damages  is  not  cured  but  aggrik- 
rated  by  an  instruction  which  gives  the  jury  the  correct  rule  for 
measuring  the  damages  and  directs  the  jury  that  such  erroneous 
evidence-jnust  be  used  solely  in  applying  such  correct  rule. 

Appeal  from   Ilarrison  District   Court. — E.   B.   Woodruff, 

Judge. 
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Wednesday,  January  19,  1916. 

Action  to  recover  damages  based  on  the  failure  of  the 
defendant  to  deliver  to  the  plaintiff  certain  premises  leased 
by  the  defendant  to  the  plaintiff  under  written  lease.  Opinion 
states  the  facts.  Verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. — Reversed. 

C.  W.  Kellogg,  for  appellant. 
Cochran  &  Barrett,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  failure  of  the  defendant  to  put  the  plaintiff  in  possession 
of  certain  farm  lands  leased  by  the  defendant  to  the  plaintiff. 

It  is  claimed  that,  on  the  2d  day  of  January,  1913,  the 
plaintiff  and  the  defendant  entered  into  a  certain  written  con- 
tract of  lease,  by  the  terms  of  which  the  defendant  demised 
and  leased  to  the  plaintiff  the  W  1/2  of  the  W  1/2  of  Section 
27,  Township  81,  Range  44,  for  the  term  commencing  IVlarch 
1,  1913,  and  ending  March  1,  1914.  The  plaintiff,  in  consid- 
eration of  the  lease  of  the  premises,  agreed  to  pay  as  rental 
therefor  as  follows:  one  half  of  all  grain  and  hay  raised  on 
the  farm,  to  be  delivered  at  the  town  of  Orson  or  Pisgah,  on 
or  before  the  1st  of  February,  1914;  the  plaintiff  to  use  the 
pasture  free  of  charge,  but  not  to  interfere  with  any  work 
that  the  first  party  might  want  to  do  on  the  land  not  in 
cultivation  at  the  time  of  the  making  of  the  lease.  The  balance 
of  the  lease  is  not  material  to  this  controversy. 

The  defendant  did  not  place  the  plaintiff  in  possession 
of  the  leased  premises,  as  required  by  the  terms  of  the  lease, 
and  plaintiff  never  obtained  possession  of  the  leased  prem- 
ises, and  he  brings  this  action  to  recover  damages  alleged  to 
have  been  sustained  by  such  failure,  and  the  damages  alleged 
are:  (1)  In  loss  of  time  necessarily  expended  in  procuring 
another  place;  (2)  for  services  in  making  dikes  on  river  and 
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ditch  adjacent  to  the  land,  under  the  oral  direction  of  defend- 
ant's  authorized  agents,  Remington  and  Schmidt,  alleging 
that  these  dikes  were  necessary  to  protect  the  land;  (3)  the 
diflference  in  value  between  the  rent  reserved  and  the  value  of 
the  premises  for  the  term,  alleging  that  the  plaintiff  would 
have  realized  a  sum  of  money  over  and  above  the  rent,  had  he 
been  permitted  to  occupy  the  premises. 

The  defendant,  in  its  answer,  admits  that  it  entered  into 
the  lease,  but  denies  that  plaintiff  has  been  damaged  by  reason 
of  his  not  having  obtained  possession  of  the  leased  premises  ^ 
especially  denies  that  there  was  any  difference  between  the 
value  of  the  leased  premises  and  the  rent  reserved.  The 
defendant  further  denies  that  it  is  liable  on  account  of  its 
failure  to  deliver  the  premises  to  the  plaintiff,  for  the  fol- 
lowing reason: 

"That  the  defendant  did  not  refuse  to  place  the  plaintiff 
in  possession  of  the  leased  premises,  as  set  out  in  the  petition, 
but  avers  the  truth  to  be  that  the  defendant  had  bought  the 
land  in  question  in  good  faith  from  one  Lee,  under  a  contract 
for  deed,  and  that  the  said  Lee  refused  to  comply  with  the 
terms  of  said  contract  and  deed  same  to  defendant,  and  that 
defendant  was  obliged  to  sue  in  this  court  for  a  deed,  which 
suit  is  now  pending ;  and  that  the  reason  why  defendant  was 
unable  to  carry  out  his  contract  with  plaintiff  was  because  of 
the  refusal  of  said  Lee  to  convey  said  premises  to  defendant. 
And  that  the  defendant  was  not  in  possession  of  said  premises, 
but  same  were  in  possession  of  said  Lee  at  all  times." 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury  and  a  verdict  returned  for  the  plaintiff.  Upon  this  ver- 
dict, judgment  was  entered,  and  defendant  appeals. 

The  errors  assigned  are  based:  (1)  On  alleged  errors 
committed  by  the  court  in  the  introduction  of  evidence;  (2) 
on  the  refusal  of  the  court  to  give  certain  instructions  asked 
by  the  defendant ;  (3)  on  the  giving  of  certain  instructions  by 
the  court  on  its  own  motion.    The  particular  errors  complained 
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of  under  each  assignment  will  be  treated  separately  in  this 
opinion. 

Before  proceeding  to  the  discussion  of  the  errors  assigned 

in  detail,  we  will  dispose  of  the  question  made  in  defendant's 

answer,  in  which  he  claims  that  there  is  no  liability  for  a 

failure  to  place  plaintiff  in  possession.    This 

^*  TmSn^^^    contention  is  based  upon  the  thought  that  the 

pran^Ms^:  duty   failure  to  place  plaintiff  in  possession  was  not 

put  lessee  in       duc  to  any  fault  of  the  defendant,  but  rather 

poMession. 

to  the  fault  of  one  Lee,  with  whom  the 
defendant  had  a  contract  for  the  purchase  of  the  land.  We 
dispose  of  this  question  first,  because,  under  this  record,  there 
must  be  a  new  trial,  and  this  question  still  remains  in  the 
record  for  disposition  on  such  new  trial. 

It  must  be  conceded  that  there  is  a  conflict  among  the 
courts  upon  this  questidn.  The  better  reasoning  is  to  the 
effect  that  there  is  an  implied  covenant  between  the  lessor 
and  the  lessee  that,  when  the  time.comes  for  the  lessee  to  take 
possession,  the  premises  shall  be  open  to  him  for  that  purpose, 
and  he  is  under  no  obligation  to  maintain  an  action  against 
one  in  possession,  to  secure  such  right.  This  is  the  English 
rule.  The  other  rule  is  that  it  is  not  the  duty  of  the  landlord, 
when  the  leased  premises  are  wrongfully  held  by  another,  to 
take  the  necessary  steps  to  put  the  lessee  in  possession. 
Defendant  does  not  earnestly  urge  upon  our  attention  this 
defensive  matter  set  up  in  its  answer.  The  court  practically 
held  that  the  defense  was  not  good ;  that  the  plaintiff  became 
entitled  to  possession  under  his  lease ;  and  that  the  failure  of 
the  landlord  to  place  him  in  possession,  at  the  time  the  right 
to  possession  accrued  under  the  lease,  entitled  plaintiff  to 
recover:  and  we  think  this  was  right.  For  a  fairly  full  dis- 
cussion of  the  conflicting  views  upon  this  question,  see  King  v. 
Reynolds,  67  Ala.  229  (42  Am.  Rep.  107) ;  Herpolsheimer  v. 
Christopher,  (Neb.)  Ill  N.  W.  359  (9  L.  R.  A.  [N.  S.]  1127). 

The  defendant  is  a  nonresident  company.    In  this  trans- 
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action,  it  was  represented  by  a  Mr.  Remington  and  a  Mr. 
Schmidt.     It  appears  that  it  was  discovered  by  the  defend- 
ant's representatives  that  Lee,  the  owner  of 
2.  Landlord  and    the  land,  who  was  in  possession  and  with 

tenant:  DOS-  '  '^ 

premises-  whom  the  defendant  company  had  a  contract 

hoid?5|"^mea5l  for  the  purchase  of  this  land,  had  concluded 
ages^'evWence.  not  to  perform  his  contra(;t  and  deliver  pos- 
session of  the  land  to  the  defendant;  that, 
soon  after  the  1st  of  March,  the  plaintiff  was  informed  that 
there  might  be  litigation  and  that  no  one  might  be  permitted 
to  enter  upon  the  farm ;  that,  about  that  time,  Mr.  Remington 
told  the  plaintiff  of  another  place,  owned  by  one  Johnson; 
that  plaintiff  rented  "and  went  into  the  possession  of  this 
Johnson  place  about  the  6th  or  7th  of  March,  and  farmed  this 
Johnson  place  during  the  year  1913.  It  does  not  appear  how 
many  acres  there  were  in  the  Johnson*  place,  whether  more  or 
less  than  in  the  place  in  controversy.  Nothing  appears  as  to 
the  character  of  this  land,  nor  the  terms  under  which  plaintiff 
rented  it.  There  is  nothing  in  the  record  to  indicate  that  this 
Johnson  farm  was  not,  in  every  particular,  as  suitable  to  the 
plaintiff's  needs  and  as  desirable  for  farming  purposes  as  the 
other.  Ordinarily,  we  do  not  think  that  this  would  be  a  com- 
petent subject  of  inquiry.  We  state  it  simply  to  show  the 
condition  of  the  record,  and  for  the  purpose  of  exemplifying 
more  fully  the  error  into  which  we  think  the  court  fell  in  the 
introduction  of  evidence. 

In  cases  of  this  kind,  the  general  rule  for  the  measure- 
ment of  damages  is  the  difference  between  the  rent  reserved 
and  the  value  of  the  premises  for  the  term,  and  such  other 
damages  as  are  shown  to  have  resulted  as  the  direct  or  nec- 
essary or  natural  consequences  of  the  breach  of  the  contract ; 
and  the  court  in  this  case  instructed  the  jury  in  its  7th  instruc- 
tion as  follows : 

**The  general  rule  for  the  measurement  of  damage  in 
such  cases  is  the  difference  between  the  rent  reserved  and 
the  value  of  the  premises  for  the  term;  and  if  the  value  of 
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the  premises  for  the  term  is  no  greater  than  the  rent  which 
the  tenant  agreed  to  pay  (in  this  case,  the  plaintiff),  then  the 
plaintiff  has  not  snflfered  injury.  But  if  the  value  of  the 
premises,  so  far  as  shown  by  the  evidence,  is  greater  than  the 
rent  reserved  in  the  contract,  the  lessee, — that  is,  the  plain- 
tiff,— is  entitled  to  the  benefit  of  his  contract,  and  this  will 
ordinarily  consist  of  the  difference  between  the  two  amounts/' 

That  this  is  the  correct  rule,  see  Adair  v.  Bogle,  20  Iowa 
238^ Alexander  v.  Bishop,  59  Iowa  572 ;  Sneller  v.  Hall,  (Neb.) 
132  N.  W.  934;  Bemhard  &  Son  v.  Curtis,  (Conn.)  54  Atl. 
213;  Silert  v,  Hostick,  (Neb.)  135  N.  W.  1054. 

Although  the  court  stated  the  correct  rule  for  the  meas- 
urement of  damages  in  this  case,  yet,  when  the  plaintiff  was 
introducing  his  evidence  to  establish  his  damages,  the  court 
permitted  him,  over  the  objection  of  the  defendant,  to  pro- 
pound to  the  plaintiff  and  to  have  answered  by  the  plaintiff, 
the  following  questions: 

'*Q.  Do  you  know  how  many  bushels  of  corn  were  raised 
on  this  Lee  farm  during  the  year  1913?  A.  Yes.  Q.  How 
many  bushels  ?  A.  Pour  thousand.  Q.  From  your  knowledge 
of  alfalfa  on  that  farm  and  your  experience  with  that  crop, 
how  many  tons  of  alfalfa  were  produced  on  the  farm  during 
the  year  1913?  A.  To  my  personal  knowledge,  it  would  be  40 
tons.  Q.  Do  you  know  the  number  of  acres  that  Mr.  Lee  had 
cultivated  to  corn  ?  If  so,  state  the  number  of  acres.  A.  Some- 
thing like  80.  Q.  Do  you  know  the  reasonable  market  value 
of  the  alfalfa?  A.  Yes,  $7.00  a  ton.  Q.  Do  you  know  the 
reasonable  market  value  of  the  com  raised  on  those  premises 
during  that  year?  A.  Yes.  Q.  What  was  the  reasonable 
market  value  during  the  fall  and  winter  per  bushel?  A. 
Fifty  cents.  Q.  What  was  the  reasonable  market  value  in 
October  and  November  of  corn  per  bushel  in  that  neighbor- 
hood ?  A.  Quite  a  few,  I  think,  contracted  for  60ff .  Q.  What 
would  that  farm  which  you  rented  from  the  defendant  have 
been  worth  to  a  tenant  if  he  had  been  permitted  to  go  on 
there  and  occupy  it,  had  he  cultivated  it  in  a  workmanlike 
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manner?  A.  I  think  it  was  worth  a  thousand  dollars  to 
anyone  who  could  have  farmed  it.  Q.  You  mean  all  over  and 
above  the  rent?  A.  Yes.  Q.  How  much  would  it  cost  per 
acre  to  produce  com  on  the  Lee  place,  delivered  at  the  town 
of  Pisgah?  A.  Of  course,  something  in  the  neighborhood  of 
$6.00  an  acre.  Q.  Do  you  know  what  it  would  cost  to  cut  the 
alfalfa  and  deliver  one  half  in  the  town  of  Pisgah?  A.  Yes, 
sir.  Q.  How  much?  A.  In  my  estimation,  it  could  be  deliv- 
ered there  from  one  dollar  to  a  dollar  and  one  half  per  ton, 
cut  and  delivered,  including  labor  and  teams  in  producing 
the  crop.'' 

Two  other  witnesses  were  called  by  the  plaintiff  and 
practically  the  same  questions  asked  and  answered,  over  objec- 
tion of  the  defendant. 

Of  the  witness  Lee,  this  question  was  asked  and  answered : 
"What,  in  your  opinion  as  a  farmer,  your  experience  as 
a  farmer,  would  that  place  have  been  worth  to  a  tenant,  over 
and  above  his  rent  and  the  expense  of  cultivation  for  the  year 
1913?  A.  About  $1,500.  Q.  What  do  you  consider  in  getting 
that  ?  A.  Why,  by  the  stock  a  man  could  raise  on  it  and  the 
crop  he  could  receive  off  of  it  and  the  cows  he  could  milk 
off  the  pasture  and  so  on.  Q.  You  have  given  an  estimate  of 
$1,500  as  profit  to  the  tenant  after  he  had  paid  his  rent.  Do 
you  mean  to  include  therein  the  cost  of  producing  the  crop 
by  the  tenant?  A.  I  mean  that,  yes.  I  mean  producing  the 
crop  and  paying  his  rent,  it  would  be  that  left." 

The  witness  further  testified:  **I  base  my  opinion  on  the 
fact  that  Mr.  Dilly  might  possibly  raise  a  crop  there  and 
make  a  profit  on  his  labor  in  view  of  his  securing  the  year's 
work.  I  am  basing  it  on  what,  he  could  clear.  I  was  basing 
that  on  his  having  colts,  hogs,  raising  com  and  hay  and  sell- 
ing or  feeding  the  hay." 

On  cross-examination,  this  witness  testified: 
*'I  would  say  that  the  farm  rented  for  the  year  1913  was 
worth  one  half  the  crop.    The  entice  place  was  worth  one  half 
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of  the  crop  that  could  be  raised  on  it.  I  would  judge  it  would 
not  be  worth  more  than  one  half  the  crop  to  rent  it.  When  the 
plaintiflE  agreed  to  pay  one  half  for  the  place,  he  was  paying 
all  that  the  place  was  worth,  as  rental.  He  was  not  paying 
less  than  the  place  was  worth.  I  should  think  he  was  paying 
just  what  it  was  worth." 

We  think  the  court  erred  in  the  admission  of  this  testi- 
mony, for  the  reason  that  it  is  altogether  speculative,  and 
furnishes  no  substantial  and  sound  basis  upon  which  to  esti- 
mate the  plaintiff's  loss.  The  rules  laid  down  for  the 
admeasurement  of  damages,  though  certain  and  definite  in 
their  statements,  are  often  diflScult  of  application  to  a  par- 
ticular state  of  facts.  Here,  the  evidence  discloses  that  the 
amount  which  the  plaintiff  agreed  to  pay  for  the  use  of  the 
land  as  rental  was  all  that  the  place  was  worth ;  that  it  was 
not  worth  less  than  he  agreed  to  pay,  to  wit,  one  half  of  the 
crop,  delivered,  as  provided  in  the  lease.  Yet  the  witnesses 
were  permitted  to  testify  as  to  what,  in  their  opinion,  the 
plaintiff  could  have  cleared  over  and  above  expenses  of  carry- 
ing on  the  place,  if  he  had  been  permitted  to  occupy  it.  They 
were  permitted  to  state  what  another  person  raised  upon  the 
premises  during  that  year,  the  amount  and  character  of  the 
produce  raised  and  what  it  was  worth  on  the  market,  and 
what  could  be  or  would  be  realized  from  it  after  paying  the 
expense  of  marketing.  There  is  no  assurance  in  the  record 
that  plaintiff  would  have  raised  the  same  kind  of  crop  that 
Lee  raised,  or  that  he  would  have  raised  the  amount  that  Lee 
raised,  if  permitted  to  cultivate  the  farm.  It  also  includes 
the  stock  which  might  be  kept,  upon  the  farm,  the  cows  placed 
in  the  pasture  and  milked,  and  many  other  things  which  the 
record  does  not  assure  us  would  be  ekments  of  profit  to  the 
plaintiff  if  he  had  been  on  the  farm  instead  of  Lee.  One 
unsurmountable  objection  to  all  this  testimony  as  to  the 
amount  that  could  have  been  raised  on  the  farm  by  someone 
else  is  that  it  involves  the  personal  labor  of  the  occupant  and 
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the  thought  that  the  occupant  might  make  a  profit  on  his 
labor,  and,  as  the  witness  says,  **in  view  of  securing  the  year's 
work". 

The  record  discloses  that  the  plaintiflf  secured  another 
farm  within  a  few  days  after  he  was  entitled  to  this  farm; 
that  he  occupied  it  and  makes  no  claim  for  loss  of  time,  other 
than  the  three  days  which  he  claims  he  lost  in  securing  this 
other  farm.  It  is  clear,  therefore,  that  this  testimony  was 
altogether  based  upon  speculation,  and  not  upon  the  existence 
of  proved  facts.  It  is  true  that,  under  certain  circumstances 
and  conditions,  the  loss  of  profit  may  be  shown  in  a  suit 
founded  upon  breach  of  contract.  The  uncertainty  as  to  the 
amount  of  damages  which  may  be  allowed  is  not  always  an 
obstacle  to  their  allowance.  If  they  are  such  damages  as 
were  reasonably  in  the  contemplation  of  the  parties  at  the 
time  the  contract  was  made,  they  may  be  recovered.  The 
diflSculty  in  many  cases  arises  in  an  effort  to  distinguish 
between  the  uncertainty  as  to  the  amount  o{  damages  and 
uncertainty  as  to  the  cause  of  the  damages.  Here,  the  dam- 
ages must  be  traceable  to  a  breach  of  the  contract,  and  the  dam- 
ages allowed  must  be  such  as  are  traceable  to  such  breach. 
If  the  proof  offered  does  not  with  reasonable  certainty  lay 
the  basis  for  recovery  of  damages  traceable  directly  to  a 
breach  of  contract,  then  we  say  it  is  speculative,  remote  or 
conjectural.  In  this  case,  the  plaintiff  was  entitled  to  such 
damages  as  were  traceable  to  the  breach  of  the  contract,  and 
to  no  other.  To  prove  these  damages,  he  is  limited  to  the 
rule  hereinbefore  stated,  and  ought  not  to  be  permitted  to  go 
out  into  the  field  of  uncertain  speculation,  as  was  permitted 
in  this  case,  to  establish  the  ultimate  fact  upon  which  his 
damage  must  rest.  He  is  certainly  not  permitted  to  incorporate 
in  the  amount  to  be  allowed  as  element  of  damage  that  which, 
tinder  no  theory  of  tlie  case,  can  be  said  to  have  been  lost  by 
the  breach.  There  is  nothing  in  the  circumstances  of  this 
'case  which  takes  the  case  out  of  the  general  rule.  The  only 
loss  to  the  plaintiff  which  resulted  from  the  breach  of  this 
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contract  under  this  record  is  the  difference  between  the  fair 
value  of  the  leasehold  interest  acquired  under  his  lease  and 
the  amount  he  agreed  to  pay  therefor,  and  then  only  in  the 
event  it  were  shown  that  the  leasehold  interest  acquired  was 
greater  than  the  amount  which  he  agreed  to  pay,  and,  as  to 
this,  his  own  witnesses  say  there  was  no  damage.  In  this  case, 
the  plaintiff  was  allowed  for  the  loss  of  time  necessarily 
expended  in  procuring  another  place.  He  was  allowed  for  his 
services  in  making  dikes  on  the  river,  these  being  the  first 
and  second  claims  for  damages,  and  of  this  no  complaint  is 
made. 

The  defendant  asked  the  following  instruction : 

*'You  are  instructed  that  some  evidence  has  been  intro- 
duced in  this  case,  tending  to  show  the  amount  plaintiff  would 
have  been  able  to  realize  had  he  been  permitted  to  occupy 
said  premises  leased  to  him  by  the  defendant,  stock  and  farm 
the  same  during  the  year  1913.  All  such  evidence  is  with- 
drawn from  your  consideration.*' 

This  requested  instruction  was  refused  by  the  court. 

The  defendant  again  requested  the  court  to  say  to  the 
jury  as  follows: 

"You  are  instructed  that  you  are  not  to  consider,  in 
arriving  at  your  verdict  in  this  case,  what  the  plaintiflE  could 
or  might  have  made  as  a  profit,  had  he  been  permitted  to 
occupy  and  cultivate  the  farm  in  question  under  said  lease." 

This  was  refused. 

In  view  of  our  holding  upon  the  error  assigned  in  the 
introduction  of  this  ttotimony,  the  court  should  have  given 
both  these  instructions. 

The  court,  on  its  own  motion,  in  its  8th 
*•  iScSon?:'        instruction,  rather  emphasized  than  cured  the 
and  sumciency :  error  When  It  said : 
cnou«  evJdence  **  Evidence    has    been    introduced    here 

to  correct  rule.  ,.  ,        ,  »    ^  .  , 

regarding  the  character  of  the  premises  and 
the  amount  of  crops  raised  thereon  in  the  year  1913,  and  the 

Vol.  173  U.— 36 
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cost  of  production  and  harvesting.  This  evidence  was  allowed 
to  go  before  you  for  the  purpose  only  of  aiding  you  in 
determining  what  the  use  of  such  premises  was  worth  to  the 
plaintiff  for  the  term  of  his  lease  and  for  no  other  purpose  and 
whether  it  was  worth  more  than  the  rent  which  plaintiff  was 
to  pay  as  provided  in  the  lease.  And,  as  before  stated,  if  you 
find  there  is  no  difference  in  those  values,  the  plaintiff  cannot 
recover  on  item  3  of  his  petition ;  but  if,  from  all  the  facts  and 
circumstances  in  evidence  before  you,  you  find  that  the  use  of 
said  premises  was  worth  more  to  the  plaintiff  than  the  rent 
provided  in  the  lease,  such  difference  would  be  the  amount  of 
his  damage  on  such  item,  not  exceeding  the  amount  claimed." 

The  court  thereby  not  only  called  the  jury's  attention  to 
this  testimony,  but  gave  it  probative  force  upon  the  ultimate 
question  to  be  determined  by  the  jury,  and  said  that  this  was 
competent  evidence  to  be  considered  by  the  jury  in  determin- 
ing the  difference  between  the  rent  reserved  and  the  value 
of  the  premises  for  the  term,  thus  allowing  the  plaintiff  to 
recover  as  damages  one  half  the  value  of  the  crop  which  he 
might  have  raised  on  the  premises  if  permitted  to  occupy 
them ;  although  the  production  of  this  half  involved  the  per- 
sonal labor  of  the  plaintiff,  and  it  is  not  claimed  that  he  lost 
any  time  during  that  year  on  account  of  the  breach  of  con- 
tract. 

For  the  errors  pointed  out,  we  think  the  case  ought  to  be 
and  it  is — Reversed. 

Evans,  C.  J.,  Deemer  and  Ladd,  JJ.,  concur. 


AoNEs  M.  Goodwin,  Administratrix,  Appellant,  v.  Mason  & 
Seabuby  et  al.,  Appellees. 

NSaUOENOS:     Condition   of   Premlsea— Buildings   Abutting    on 

1    Stieet— AlMMlnte  Duty  of  Owner— Bospondeat  Superior.    He  who 

erects  a  building  abutting  on  a  public  street  owes  an  absolute  duty 
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to  the  public  to  bo  erect  it  that  it  will  be  reasonably  safe  and 
strong.    He  cannot  delegate  this  duty  to  anyone. 

NEOUOENOE:      Condition    of    Premises— BoiUUngs   Almttlng   on 

2  Stzeet^-Daty  of  Owner— Evidence  of  Oaze.  It  is  wholly  imma- 
terial what  degree  of  care  may  be  exercised  by  an  owner  in  getting 
ready  to  erect  a  building  abutting  upon  a  public  street  Such 
care  is  wholly  aside  the  mark.  His  ever-present  and  non-delegable 
duty  is  to  see  to  it  that  the  actual  construction  is  such  that  the 
building  will  be  reasonably  safe  and  strong.  Therefore,  evidence 
of  care  in  the  selection  of  a  competent  architect  or  builder  and 
his  good-faith  belief  in  their  competency  is  inadmissible. 

KEGLIOENOE:    TrUUr-InstroetionB— BeUering  Owner  of  Kon-Dele- 

3  gable  Doty.  Instructions  reviewed,  and  held  erroneous  because 
relieving  an  owner,  who  erected  a  building  abutting  upon  a  public 
street,  of  his  non-delegable  duty  to  see  that  the  actual  construc- 
tion of  the  building  was  such  that  it  would  be  reasonably  safe 
and  strong. 

TBIAL:    InstroetionB— Apidicability  to  laeaes— BolldlngB  Almtting 

4  on  Street— Knowledge  of  Defect.  Defects  in  the  original  con- 
struction of  a  building  abutting  upon  a  public  street  are  conclu- 
sively presumed  to  have  been  known  to  the  owner.  Therefore,  in 
such  case,  no  issue  arises  as  to  the  owner's  "knowledge"  of  such 
defects,  and  the  submission  to  the  jury  of  6uch  issue  is  error. 

Appeal  from  Harrison  District  Court. — Thomas  Abthub, 

Judge. 

Wednesday,  January  19,  1916. 

The  defendants'  wall  fell  on  Walter  L.  Goodwin  as  he 
was  passing,  and  killed  him.  In  this  action,  the  administra- 
trix of  his  estate  claimed  damages  thereto,  but  the  verdict 
was  for  defendants.  From  judgment  thereon  plaintiff 
appeals. — Reversed. 

Tvnley,  Mitchell  and  Pryor,  for  appellant. 

C.  W.  Kellogg  and  John  P.  Organ,  for  appellees. 

Ladd,  J. — I.  The  defendants  constructed  a  building  in 
June  and  July,  1911,  fronting  west  on  Sixth  Street  in  Mis- 
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souri  Valley  a  distance  of  50  feet  and  extending  back  100 
feet  along  the  north  side  of  Ontario  Street. 

1-  SSdYu?n?f'  I*  ^^  29  feet  high  in  front  and  24  feet  in 
Sutidln^'abut-  the  rear  and  made  of  hollow  cement  blocks  8 
abroiute^diity     inches  by  8  inches  by  16  inches.     The  first 

of  owner:  ^  _  _     _  _ 

respondeat         story  was  uscd  as  a  garage  and  the  second 

superior, 

story  as  an  agricultural  implement  storage 
warehouse.  At  about  6  o'clock  P.  M.  of  August  12,  1912,  a 
storm  came  up  from  the  west,  passing  over  the  city,  and 
during  its  progress,  the  south  wall  fell  over  into  the  street 
and  on  Walter  L.  Goodwin,  who  was  traveling  along  the  side- 
walk, causing  his  death.  The  plaintiff  is  administratrix  of  his 
estate,  and  in  the  petition  averred  that  the  falling  of  the  wall 
and  the  decedent's  death  were  in  consequence  of  the  defend- 
ants' negligence  in  two  respects  in  the  construction  of  the 
building:  (1)  The  plans  adopted  were  insufficient,  in  that  the 
walls  therein  provided  for  were  not  thick  enough,  considering 
the  size  of  said  building  and  the  material  used  in  the  con- 
struction thereof,  and  the  south  wall  was  weakened  by  too 
many  openings;  and  (2)  the  building  was  defectively  con- 
structed, in  that  the  walls  of  same  were  insufficiently  tied.  A 
third  ground  of  negligence  charged  was  that  defendants,  dur- 
ing the  storm,  closed  the  south  door  of  the  building  and  left 
open  the  doors  in  the  direction  from  which  the  windstorm 
was  coming,  and  this,  in  connection  with  the  alleged  negli- 
gent construction,  caused  the  wall  to  fall  over  the  sidewalk. 
No  complaint  is  made  with  respect  to  rulings  on  the  last 
ground,  save  as  involving  the  first  two.  The  answer  put  in 
issue  tlie  allegations  of  negligence  and  averred  that  the  wall 
fell  because  of  an  unprecedented  storm,  and,  this  being  an 
act  of  Ood,  they  are  not  liable.  The  parties  agree  that  the 
measure  of  defendants'  duty  in  the  construction  of  the  build- 
ing was  that  they  exercise  ordinary  care  and  skill  therein. 
OonnoUy  v,  Des  Moines  Inv.  Co.,  130  Iowa  633;  Meggison  v. 
Maine  &  Sons,  160  Iowa  541 ;  1  Thomp.  on  Negligence,  Sec. 
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1056,  et  seq.  This  cannot  be  met  merely  by  exercising  due 
care  in  the  employment  of  another  to  do  the  work. 

"The  duty  of  exercising  reasonable  care  for  the  safety 
of  the  public  is  an  absolute  duty  which  rests  upon  every  owner 
of  fixed  property,  and,  if  he  delegates  this  duty  to  an  agent 
or  servant,  he  is  answerable  for  the  negligence  of  that  agent 
or  servant,  under  the  rule  of  respondeat  superior."  Connolly 
V.  Des  Moines  Inv.  Co.,  130  Iowa  633;  Cork  v.  Blossom, 
(Mass.)  26  L.  R.  A.  257. 

In  the  latter  case  it  is  said  that  ''Parties  erecting  upon 
their  own  land  chimneys  or  walls  or  other  structures,  so  situ- 
ated that  they  may  fall  upon  and  injure  the  persons  or  prop- 
erty of  others,  are  bound,  at  their  peril,  to  use  proper  care 
in  their  erection  and  maintenance.  By  'proper  care'  is  meant 
such  degree  of  care  as  will  prevent  injuries  from  any  cause 
except  those  over  which  the  party  would  have  no  control,  such 
as  vis  major,  abts  of  public  enemies,  wrongful  acts  of  third 
persons,  and  the  like,  which  human  foresight  could  not  rea- 
sonably be  expected  to  anticipate  and  prevent.  If,  for 
instance,  one  chooses  to  build  upon  a  quicksand  a  structure 
so  near  the  line  that  if  it  falls  it  will  fall  upon  and  injure 
the  adjoining  premises,  or  to  hang  out  a  lamp  over  the  high- 
way, it  is  reasonable  and  just  that  he  should  be  bound,  at  his 
peril,  to  use  all  known  devices  to  make  the  foundation  secure, 
or  to  keep  the  lamp  from  falling.  The  duty  thus  resting  upon 
the  defendants  was  one  which  they  could  not  fulfill  by  the 
employment  of  a  competent  mason  to  examine  the  chimney, 
and  by  relying  upon  his  opinion.  As  far  as  it  went,  it  was 
an  absolute  duty ;  and  nothing  short  of  actual  performance  of 
it,  or  a  fall  of  the  chimney  due  to  some  one  of  the  excepted 
causes,  would  excuse  them.  It  is  almost  needless  to  add,  that 
the  fall  of  the  chimney,  unless  caused  by  some  one  or  more 
of  the  excepted  causes,  naturally  would  lead  to  the  inference 
of  an  omission  of  duty  in  building  or  maintaining  it.'' 

The  rule  is  quite  clearly  stated  in  Wilkinson  v.  Detroit 
Steel  &  Sprmg  Works,  73  Mich.  405  (41  N.  W.  490) : 
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'*The  law  imposed  upon  the  defendant,  when  it  exercised 
its  lawful  right  of  constructing  a  rolling-mill  upon  its  prem- 
ises adjoining  ar  public  highway,  the  duty  towards  the  gen- 
eral public,  having  the  right  of  passing  along  or  lawfully 
being  in  that  highway,  to  so  erect  it  as  to  render  it  reasonably 
safe,  and  suflSciently  strong,  not  only  to  resist  the  strain  upon 
the  supporting  timbers  of  the  roof,  but  strong  enough  to  sup- 
port the  roof  at  all  seasons,  in  all  ordinary  weather,  and  also 
under  such  extraordinary  occurrences  as  were  likely  to  arise 
in  that  locality,  based  upon  past  experience.  And  this  duty 
.cannot  be  avoided  by  employing  an  independent  contractor 
to  furnish  the  material  and  perform  the  work.  ...  It 
cannot  escape  liability  by  saying:  'It  was  built  according  to 
plans  which  I  procured,  by  a  person  whom  I  employed.  I 
acted  in  good  faith  and  with  reasonable  care,  in  selecting  my 
architect  and  builder,  and  therefore  I  have  discharged  my 
whole  duty  in  the  matter.'  The  reason  why  this  is  not  a 
sufficient  answer  is  plain.'' 

Thompson  thus  speaks  of  the  duty  in  such  cases  in  his 
Commentaries  on  the  Law  of  Negligence,  Sec.  1059: 

"This  duty  of  exercising  care,  being  absolute  in  its  nature, 
cannot  be  devolved  upon  others,  but  it  is  one  of  those  absolute 
duties  which  rests  upon  every  owner  of  fixed  property.  It  is, 
therefore,  quite  immaterial  by  what  grade  of  agent  or  ser- 
vant the  owner  assumes  to  perform  it ;  he  will  be  answerable 
for  the  negligence  of  that  agent  or  servant,  under  the  rule  of 
respondeat  superior.  He  cannot,  for  example,  shift  the 
responsibility  upon  an  independent  contractor,  but  he  is  liable 
for  the  negligence  of  that  contractor  in  failing  to  perform  the 
duty.'' 

Nothing  lens  would  be  adequate  for  the  protection  of 
travelers  constaMtly  making  use  of  the  streets.  The  inquiry 
before  the  court  was  whether  the  wall  had  been  constructed 
with  that  ordinary  care  and  skill  exacted  by  the  law  and  this 
is  what  the  trial  court  advised  the  jury  in  the  seventh  instruc- 
tion,    Tlie  trouble  is  that  the  court  did  not  adhere  thereto, 
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either  in  ruling  on  admissibility  of  testimony  or  in  giving 
other  instructions. 

II.  One  Hansen  was  superintendent  of  the  construction 
of  the  building  for  defendants,  and,  with  reference  to  his 
employment,  Leroy  Mason  was  allowed  to  testify  over  objec- 
tion that  he  was  recommended  to  see  Hansen, 
2.  nboligbncb:       and    that    he    made    inquiries    concerning 

condiUon  of         _  ^  ^  ^ 

premiBea:  Hansen  of  men  who  had  lived  m  Missouri 

buildings  abut- 

^dence  of  <iQ   j  ^ju  ^^  ^^^  ^^  ^^^^  ^^at  the  fact 

may  be  as  to  your  belief  concerning  Mr.  Han- 
sen's  ability  to  plan  and  erect  such  a  building.  (The  objection 
as  immaterial,  irrelevant,  incompetent,  not  the  measure  of 
care  and  caution  and  precaution  required,  and  hearsay  was 
overruled.)    A.  I  thought  he  was  the  best  man  I  could  hire." 

D.  H.  Seabury,  another  of  defendants,  was  questioned 
and  answered  as  follows: 

**Q.  You  may  state  what  you  did  in  reference  to  securing 
a  proper  building  for  this  place  of  business.  A.  You  mean 
in  regard  to  getting  a  man  to  do  the  work?  Q.  Yes,  sir.  A. 
Mr.  Mason  and  I  went  together  and  made  inquiries  of  business 
men  in  Missouri  Valley  who  would  be  a  competent  man  to  do 
this  work.  (Mr.  Mitchell :  I  object  to  this  as  hearsay,  incom- 
petent, and  move  to  strike  the  answer  for  that  reason.  Over- 
ruled. Plaintiff  excepts.)  Q.  Before  you  engaged  the  service 
of  this  man,  did  you  make  inquiry  of  several  business  men 
there t  (Objected  to  as  immaterial,  irrelevant  and  incompe- 
tent. Overruled.  Plaintiff  excepts.)  A.  Yes,  sir.  Q.  State 
if  you  made  inquiries  with  reference  to  the  capability  of  the 
man  to  construct  the  building?  (Objected  to  as  immaterial, 
hearsay,  incompetent,  and  irrelevant.  Overruled.  Plaintiff 
excepts.)  A.  We  did,  Q.  Were  the  men  you  consulted  men 
on  whom  you  relied  for  information  of  that  character? 
(Objected  to  as  immaterial,  irrelevant,  and  incompetent. 
Overruled.  Plaintiff  excepts.)  A.  Yes,  they  were  responnible 
men,    Mr.  Mitchell :  I  move  to  strike  the  answer  ^  not  renpon* 
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sive.  The  Court:  It  is  not  responsive.  He  asked  if  they 
were  men  on  whom  you  relied ;  and  you  can  answer  that  by 
'yes'  or  'no'.    (Plaintiff  excepts.)     A.  Yes,  sir." 

The  only  possible  tendency  of  such  testimony  was  to  show 
that  defendants  had  exercised  due  care  in  the  selection  of  a 
person  to  construct  the  building.  And  yet  this  would  not  con- 
stitute a  defense  and  was  not  relevant  to  any  issue  in  the 
case.  Defendants'  duty  was  absolute  and,  regardless  of  care 
they  may  have  displayed  in  selecting  a  superintendent  to  con- 
struct the  building  or  their  confidence  in  his  skill  and  ability, 
they  were  responsible  for  the  exercise  of  ordinary  care  and 
skill  in  the  actual  work  of  its  erection,  and  these  matters 
afforded  no  defense  whatever  and  only  tended  to  mislead  the 
jury.  The  evidence  was  extremely  prejudicial  and  should  have 
been  excluded. 

III.  The  jury  was  told  in  the  thirteenth  instruction  that 
in  considering  whether  defendants  were  negligent  in  the 
matter  of  the  walls'  not  being  of  sufficient  thickness  they 

should     consider     what     investigation     the 
3.  nboliobncb:       defendant  made  regarding  the  materials  used 
tfonB:*reUev1nff  in  its  Construction,  the  ability  and  reputation 
delegable  duty,  of  the  builder  who  was  employed  to  make 
the  plans  for  the  erection  of  the  building, 
what  care  they  used  in  the  selection  of  a  builder,  as  to  his  skill 
and  ability,  and  other  matters.    None  of  these  matters  relating 
to  the  builder  were  appropriate  for  consideration ;  for,  regard- 
less of  all  this,  defendants  were  bound  to  see  to  it  that  their 
employees  performed  their  work  with  ordinary  care  and  skill, 
and  they  were  in  no  wise  excused  by  care  in  his  selection. 
Such  care  had  no  tendency  to  show  its  exercise  in  the  per- 
formance of  the  work  or  manner  of  construction.    The  instruc- 
tion was  erroneous,  and  like  error  is  found  in  the  fifteenth 
instruction. 

IV.  The  defects  complained  of,  if  any  there  were,  were 
in  the  original  construction  of  the  building  and  not  such  as 
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must  have  been  detected  subsequently  in  its  necessary  inspec- 
tion.   For  this  reason,  no  question  of  knowl- 

*'  SonaK'appuSi-'  edge  was  involved.  Defendants,  having  con- 
bun%n^s*abiu^'  structcd  the  building,  are  presumed  to  have 
knowledge  of*     known  the  manner  in  which  this  was  done, 

defect 

and,  as  they  were  required  by  the  law  to  see 
to  it  that  it  should  be  constructed  in  an  ordinarily  careful  and 
skillful  manner,  they  were  charged  with  knowledge  of  any 
omission  so  to  do  and  liable  for  the  natural  consequences  fol- 
lowing therefrom.  Nevertheless,  the  court  instructed  the  jury 
that  defendants  were  responsible  for  the  alleged  defects  only 
if  known  to  defendants,  or  such  as  should  have  been  known 
in  the  exercise  of  ordinary  care.  The  issue  finds  no  place 
in  the  case  and  should  have  been  omitted  from  the  eleventh 
and  fourteenth  instructions.  Some  other  matters  are  dis- 
cussed, but  these  require  no  attention.  Because  of  the  errors 
mentioned,  the  judgment  is — Reversed. 

Evans,  C.  J.,  Deemer  and  Gaynor,  JJ..  concur. 


C.  P.  JocHiMSEN,  Appellee,  v.  Andrew  Johnson,  Appellant. 

HOMESTEAD:  Transfer  or  InctanbTance— Agreement  to  Oonvey  Ease- 

1  ment — ^Wlfe  Not  Signing — ^Effect.  A  written  contract  to  convey 
to  tlie  j)uhlic  an  cnscment  only,  across  a  homestead,  may  be  speci- 
fically cnfovfiHl  though  only  signed  by  the  husband,  who  owns  the 
property,  the  oascmont  not  being  aneh  as  to  affect  the  substan- 
tial enjoyment  of  the  homestead  as  such.  So  held  under  a  con- 
tract to  convey  a  strip  of  land  for  an  alley,  (Sec.  2074,  Code, 
1807.) 

DEDICATION:    Nature  and  Bequisltes — ^Intention— Acceptance.    No 

2  particular  formality  is  required  to  constitute  a  dedication  of  land 
to  a  public  use.  Any  act  or  declaration,  whether  written  or  oral, 
which  clearly  €.cj>reii809  an  intention  to  dedicate,  will  constitute  a 
dedication,  if  accepted  by  the  public. 

PRINCIPLE    APPLIED:       Plaintiff    owned    land    immediately 
nortli   of  and   abutting  on   defendant's  land.     Plaintiff  agreed   to 
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give  a  strip  of  land  along  the  east  side  of  his  property  for  an 
alley.  Defendant  in  return  agreed,  in  writing,  to  give  a  strip  of 
land  along  the  north  side  of  his  land  for  an  alley.  The  two  strips 
joined.  Both  opened  upon  public  streets.  Plaintiff  afterwards 
built  a  store  building  along  the  north  side  of  the  strip  which 
defendant  had  agreed  to  give.  This  strip  was  used,  generally,  by 
the  public  without  objection  from  defendant.  Subsequently,  it 
was  paved  and  paid  for  by  plaintiff  and  defendant.  Held,  a  dedi- 
cation was   clearly   shown. 

Appeal  from  Woodbury  District  Court. — John  F.  Olivbb, 

Judge. 

Wednesday,  January  19,  1916. 

Action  for  a  specific  performance  of  a  contract  to  give  a 
certain  strip  of  land  as  a  public  alley.  Decree  for  the  plain- 
tiff.   Defendant  appeals. — Affirmed. 

C,  N.  Jepson  and  J.  F.  Stecker,  for  appellant. 
Edwin  J,  Stason,  for  appellee. 

Gaynor,  J. — Action  for  specific  performance  of  a  written 
contract  to  give  a  certain  strip  of  land  to  be  used  as  an  alley. 
The  only  substantial  defense  is  that  the  land  from  which  the 
alley  is  to  be  taken  was  a  part  of  defendant's  homestead,  and 
that  the  wife  did  not  join  in  the  execution  of  the  contract 
sought  to  be  enforced.  Decree  was  entered  for  the  plaintiflf 
in  the  following  words: 

**  Decreed  by  the  court  that  the  plaintiff  have  judgment 
against  the  defendant,  Andrew  Johnson,  for  the  specific  per- 
formance of  the  contract,  entered  into  by  and  between  the 
plaintiff  and  the  defendant  under  date  of  April  29,  1908,  and 
the  defendant  is  hereby  adjudged  and  ordered  to  convey  to 
the  city  of  Sioux  City,  an  easement  of  way  for  a  public  alley 
pver  and  along  a  strip  of  land  12  feet  in  width,  being  the 
north  12  feet  of  Lots  2  and  15  in  Block  4  of  Holman's  Addi- 
tion to  Sioux  City,  Iowa,  and  extendiog  from  Morningside 
Avenue  east  to  the  east  line  of  the  alley  running  north  and 
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south  through  Block  25  of  Table's  Addition  to  Sioux  City, 
Iowa,  projected  upon  said  Lot  2,  and  it  is  further  ordered  that 
said  defendant  execute  a  deed  in  proper  form,  properly 
acknowledge  the  same  and  deliver  to  the  clerk  of  Sioux  City, 
conveying  such  easement  to  said  city  within  30  days  of  the 
entry  of  this  decree,  or  within  30  days  of  the  date  of  the  final 
determination  of  this  cause  in  the  Supreme  Court.'' 

The  contract  sought  to  be  enforced  is  in  the  following 
words,  and  was  signed  by  the  plaintiff  and  the  defendant, 
but  not  by  the  defendant's  wife: 

**It  is  hereby  agreed  by  and  between  C.  P.  Jochimsen 
and  Andrew  Johnson  that  in  consideration  of  certain  trans- 
fers of  portions  of  a  lot  and  other  property  and  the  giving 
of  a  certain  note  that  C.  P.  Jochimsen  shall  give  for  the  pur- 
pose of  an  alley  that  part  of  Lot  1  in  Block  4  in  Holman's 
Addition  that  shall  lie  south  of  the  south  end  of  the  alley 
running  north  and  south  through  Block  25,  Table  Addition, 
or  Block  One,  Eose  View  Addition,  as  now  platted,  and 
Andrew  Johnson  agrees  to  give  for  an  alley  a  strip  of  land 
lying  along  and  being  the  north  part  of  Lots  2  and  15  in  Block 
4,  Holman's  Addition,  not  less  than  12  feet  in  width  and 
extending  from  Momingside  Avenue  on  the  west  to  the  east 
line  of  the  alley  running  north  and  south  through  Block  25, 
Table  Addition,  projected  upon  Lot  2  in  Block  4  in  Holman's 
Addition.  Said  Jochimsen  shall  release  to  said  Johnson  all 
r^ght  to  that  part  of  the  public  alley  lying  east  of  Lots  14  and 
15  in  said  Block  4  of  Holman's  Addition  and  south  of  the 
alley  to  be  given  by  the  said  Johnson  as  aforesaid.  Said  pro- 
posed alleys  to  be  made  public  alleys  within  one  year,  and 
the  part  of  the  public  alley  which  Jochimsen  is  to  release  to 
be  vacated  for  the  benefit  of  the  said  Johnson  at  the  same 
time,  said  Johnson  to  procure  the  proper  consent  of  the  public 
authorities  to  vacate  the  same. 

"Dated  this  April  29th,  1908." 
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It  appears  that  at  the  time  this  contract  was  entered 
into,  the  plaintiff  was  the  owner  of  Lots  16  and  1  and  the 
defendant  was  the  owner  of  Lots  15  and  2  and  3  shown  upon 
the  plat  herewith  attached;  that  plaintiff  was,  at  the  time, 
occupying  as  a  homestead  Lot  2.  The  alley  referred  to  in  the 
written  contract  is  the  alley  running  east  and  west  between 
Lots  15  and  2  on  the  south  and  Lots  16  and  1  on  the  north, 
and  is  12  feet  wide.  For  a  better  understanding  of  the  situ- 
ation, we  set  out  herewith  what  is  conceded  to  be  a  correct 
plat  of  the  ground  covered  by  the  contract  and  land  adjacent 
thereto. 


The  record  discloses  that,  after  the  making  of  this  con- 
tract and  on  the  19th  day  of  January,  1910,  the  defendant, 
with  others,  filed  a  petition  addressed  to  the  mayor  and 
council  of  Sioux  City,  in  the  following  words : 

"The  undersigned,  being  the  owners  of  all  of  the  lots  and 
property  adjacent  to  the  parts  and  portions  of  alleys  herein- 
after described,  respectfully  ask  that  said  parts  and  portions 
of  alleys  be  vacated,  as  set  forth  hereafter.  That  part  of  the 
alley  in  Block  4,  running  East  from  Cecilia  Avenue  to  Mom- 
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ingside  Avenue,  and  that  the  said  part  so  vacated  be  turned 
over  to  the  park  commissioners  and  the  city  of  Sioux  City 
for  park  purposes ;  that  the  alley  in  the  said  Block  4  in  Hol- 
man's  Addition  running  north  from  the  north  side  of  Mom- 
ingside  Avenue  to  the  north  line  of  the  said  Block  4  in  Hoi- 
man's  Addition,  and  that  the  part  of  the  alley  so  vacated  be 
turned  over  to  and  become  the  property  of  the  owners  of  lots 
lying  adjacent  to  the  property  so  vacated  in  such  proportions 
as  the  property  belonging  to  any  owner  lying  adjacent  bears 
to  all  the  property  lying  adjacent  to  such  vacated  part  pf  the 
alley;  that  the  part  of  the  alley  running  east  from  Cecilia 
Avenue  to  Momingside  Avenue  being  situated  between  Lots 
12  and  13  in  Block  4  is  of  no  possible  use  except  to  the  owners 
of  said  lots,  both  of  whom  join  in  this  petition ;  that  the  por- 
tion of  the  alley  running  north  from  Momingside  Avenue 
to  the  north  line  of  said  Block  4  is  of  no  possible  use  except 
to  the  owners  of  the  lots  lying  adjacent  to  the  south  part  of 
the  said  alley,  as  said  alley  does  not  connect  on  the  north  with 
any  street  or  alley,  and  cannot  be  used  except  by  owners  of 
proi)erty  lying  immediately  adjacent  thereto.'' 

This  petition  was  signed  by  the  Sioux  City  Park  Com- 
mission, owner  of  Lot  13  and  part  of  Lots  14  and  15,  and  by 
the  plaintiff,  owner  of  Lots  12, 1  and  16,  and  by  the  defendant, 
owner  of  Lots  2  and  3  and  part  of  Lots  14  and  15. 

On  the  7th  day  of  February,  1910,  the  city  of  Sioiix  City, 
in  pursuance  of  said  petition,  executed  to  the  defendant  th9 
following  instrument  of  conveyance : 

''know  all  men  by  these  PRESENTS: — 

"That  the  city  of  Sioux  City,  Woodbury  County,  Iowa,  in 
consideration  of  one  dollar  in  hand  paid  by  Andrew  Johnson 
of  Woodbury  County,  Iowa,  do  hereby  release,  remise  and 
quitclaim  unto  the  said  Andrew  Johnson,  all  its  right,  title 
and  interest  in  and  to  the  following  described  premises,  situ- 
ated in  the  county  of  Woodbury  and  state  of  Iowa,  to  wit: 
All  that  portion  of  the  ^orth  and  south  alley  in  Block  4  of 
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Holman's  Addition  to  Sioux  City,  Iowa,  lying  between  Lots 
2  and  3  on  the  east  and  Lots  14  and  15  on  the  west." 


On  the  same  day,  to  wit,  February  7,  1910,  the  city  of 
Sioux  City  quitclaimed  to  the  plaintiff  all  its  right,  title  and 
interest  in  ''that  part  of  the  north  and  south  alley  in  Block 
4  of  Holman's  Addition  to  Sioux  City  lying  between  Lots  1 
and  16  in  said  block". 

On  the  10th  day  of  June,  1913,  the  plaintiff  and  his  wife, 
by  warranty  deed,  conveyed  to  the  city  of  Sioux  City  "that 
part  of  Lot  1  in  Block  4  in  Holman's  Addition  to  Sioux  City 
that  lies  south  of  the  south  end  of  the  alley  running  north 
and  south  through  Block  25,  Table  Addition  to  Sioux  City, 
now  a  part  of  said  block,  the  property  so  conveyed  to  be 
used  for  an  alley". 

Thus  it  will  be  noticed  that  all  the  provisions  of  the  con- 
tract involved  in  this  suit  have  been  complied  with,  except  that 
part  now  sought  to  be  enforced  in  this  action.  The  plaintiff 
gave  for  the  purposes  of  an  alley  "that  part  of  Lot  1  in  Block 
4  in  Holman's  Addition  that  lies  south  of  the  south  end  of 
the  alley  running  north  and  south  through  Block  25,  Table 
Addition",  as  required  by  the  terms  of  the  contract  in  suit. 
The  plaintiff  released  to  Johnson  all  right  to  the  public  alley 
lying  east  of  Lots  14  and  15  in  Block  4,  and  the  city  of  Sioux 
City  vacated  and  quitclaimed  all  its  interest  in  the  same  to 
Johnson,  the  defendant.  It  is  apparent,  therefore,  that  the 
defendant  has  had  all  the  benefits  of  this  contract  with  the 
plaintiff,  and  there  is  no  equity  in  defendant's  favor  in  this 
cause. 

Johnson  testifies :  "I  lived  on  Lot  2  at  the  time  the  con- 
tract was  made.  I  now  live  on  Lot  3.  I  have  lived  there 
about  six  years.  I  have  been  running  my  store  on  Lot  15. 
Plaintiff's  store  is  north  of  mine  about  16  feet.  That  16  feet 
is  paved.  I  paid  for  part  of  the  paving  and  the  plaintiff  paid 
for  part.     He  paid  along  his  building.     I  don't  remember 


Digitized  by  LjOOQ IC 


Jan.  1916]  Jochimsen  v.  Johnson.  559 

when  it  was  paved.  I  let  anyone  drive  in  the  alley  (meaning 
the  alley  in  controversy).  They  come  in  back  of  the  plain- 
tiff's store  and  turn  around  and  go  out  again  in  the  same 
alley.  They  cannot  turn  behind  my  store.  There  is  nothing 
to  show  where  the  old  alley  was  (meaning  the  alley  shown 
upon  the  plat  immediately  east  of  Lot  15,  vacated  by  the  city 
and  quitclaimed  to  the  defendant  on  the  7th  day  of  February, 
1910,  as  shown  by  the  deed  hereinbefore  set  out).  I  have 
built  over  and  used  this  alley.  The  plaintiff  built  his  store 
on  Lot  16  after  the  contract  in  question  was  executed." 

This  brings  us  to  a  consideration  of  that  portion  of  the 
contract  in  question  upon  which  plaintiff  predicates  his  right 
to  relief.    The  provisions  of  the  contract  are:  (1)  An  agree- 
ment on  the  part  of  the  plaintiff  to  give  for 
^"  Snafer^in-     *te  purpose  of  an  alley  certain  land;   (2) 
agreement  to      Defendant  Johusou  agrees  to  give  for  an  alley 
ment:  wife  not    a  Strip  of  land  lying  along  and  being  the 

Bi^nslng  I  effect. 

north  part  of  Lots  2  and  15  not  less  than  12 
feet  in  width ;  such  alley,  when  so  given,  to  be  made  a  public 
alley  within  one  year.  This  alley  is  shown  on  the  plat  here- 
inbefore set  out  as  extending  between  Lots  16  and  1  on  the 
north,  and  Lots  15  and  2  on  the  south,  and  is  now  paved  and 
used.  It  is  the  contention  of  the  defendant  that  this  con- 
tract to  give  made  by  the  defendant,  cannot  be  enforced 
against  him  because  of  the  provisions  of  Section  2974  of  the 
Code  of  1897  which  reads  as  follows  : 

*'No  conveyance  or  incumbrance  of  or  contract  to  convey 
or  incumber  a  homestead,  if  the  owner  is  married,  is  valid, 
unless  the  husband  and  wife  join  in  the  execution  of  the  same 
joint  instrument." 

It  is  claimed  that  this  contract  is  a  contract  to  convey  or 
incumber  a  homestead  or  a  portion  of  it,  and  is,  therefore, 
invalid.  This  could  only  relate,  however,  to  the  portion  of 
Lot  2,  the  homestead  at  the  time,  and  does  ;iot  have  relation 
to,  or  affect  any  right  which  the  contract  gives  to  Lot  15,  for 
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the  statute  further  provides  that  the  contract  may  be  enforced 
as  to  real  estate,  other  than  the  homestead,  at  the  option  of 
the  purchaser  or  incumbrancer. 

It  will  be  noted  that  Johnson  does  not  agree  in  his  con- 
tract to  give  this  land  to  any  particular  person.  He  agrees 
to  give  it  for  an  alley,  and  that  the  alley,  when  so  given, 
shall  be  a  public  alley  within  one  year.  After  the  execution 
of  this  contract,  the  plaintiff  built  his  building  on  the  north. 
A  space  was  left  between  the  building  for  some  purpose.  The 
purpose  is  indicated  by  the  fact  that  it  was  subsequently 
paved.  It  has  been  used  without  objection  by  the  defendant 
as  a  public  driveway,  as  a  public  alley,  at  least  as  far  back 
as  the  rear  of  plaintiff's  store,  and  we  presume  as  far  back 
as  Lot  2.  The  plat,  which  is  said  to  be  a  true  plat  of  the 
ground  as  it  now  stands,  or  as  it  stood  at  the  time  of  the  trial, 
shows  the  alley  paved  back  over  a  portion  of  Lot  2. 

In  construing  language  used,  we  must  give  to  the  words 
used  that  meaning  which  it  is  apparent  from  the  whole  con- 
text that  the  parties  gave  to  it  at  the  time  of  its  use.  The 
defendant  agreed  to  give  a  public  alley  12  feet 
2.  Dedication:  wid6  along  the  north  part  of  Lots  2  and  15. 
requuitM^  In-    He  exacted  a  consideration  for  this  agree- 

tention :  &cc6pt«  .  — — 

ance.  ment  to  give.    He  recognized  the  agreement 

by  leaving  the  space  open,  and  by  contribut- 
ing to  the  paving  of  the  strip,  and  by  consenting  to  the  use  of 
it  as  an  alley.  He  says,  '*I  let  anyone  drive  in  the  alley." 
We  think  that  there  was  a  clear  expression  of  intent  to  dedi- 
cate this  strip  of  land  to  a  public  purpose  at  the  time  of  the 
making  of  this  contract,  followed  by  an  actual  opening  of  the 
alley  and  an  actual  devotion  of  it  to  public  use. 

The  intention  of  the  owner  to  dedicate  is  a  vital  element 
in  every  case,  and  the  intention  is  a  pure  question  of  fact.  The 
intention  to  dedicate  in  this  case  is  manifested  by  the  written 
instrument.  The  manner  of  making  the  dedication  is  imma- 
terial. All  that  is  necessary  is  that  there  be  made  manifest  a 
purpose,  on  tihe  part  of  the  owner,  to  devote  it  to  public  use. 
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followed  by  such  acts  as  indicate  a  purpose  of  surrendering 
a  right  to  the  public  for  the  use  to  which  it  was  devoted,  and 
a  use  by  the  public  for  that  purpose.  Any  act  done  by  the 
owner,  in  setting  apart  a  portion  of  his  property  to  the  public 
use,  clearly  showing  that  such  was  his  intent,  vests  the  riglii 
to  use  it  in  the  public,  for  the  purposes  indicated,  and,  when 
actually  thrpwn  open,  the  public  may  take  possession.  No 
formal  evidence  of  such  dedication  is  necessary." 

"A  common-law  dedication  to  public  use  may  be  made  by 
grant  or  other  written  instrument,  by  acts  or  declarations,  or 
by  a  survey  and  plat  recorded  without  being  acknowledged. 
Whatever  evidences  a  purpose  on  the  part  of  the  proprietor 
of  land  to  set  oflf  certain  parts  thereof  for  the  use  of  the 
public  will  be  sufficient  to  evidence  an  intent  to  dedicate  it 
to  such  use." 

See  Words  and  Phrases,  Volume  2,  Page  1910.  See,  also, 
Marsh  v.  Village  of  Fairbury,  163  111.  401  (45  N.  E.  236). 

*'As  no  grantee  or  body  politic  is  necessary  to  accept  the 
dedication  immediately,  it  follows  that  it  may  be  a  dedication 
designed  by  the  owner  to  be  accepted  by  the  public  in  prae- 
senti,  or  in  futuro.  The  character  and  scope  of  the  dedication 
depends  upon  tte  intention  of  the  dedicator,  expressly  mani- 
fested, or  to  be  gathered  from  all  the  circumstances  of  the 
case.  There  is  nothing  in  the  nature  of  the  legal  act  of  dedi- 
cation to  prevent  its  being  a  dedication  in  praesenti  to  be 
accepted  or  used  in  futuro." 

See  Words  and  Phrases  and  Mayor  of  Jersey  City  v. 
Morris  Canal  &  Banki^ig  Co.,  12  N.  J.  Eq.  547,  562. 

We  take  it  that  there  was  a  purpose  on  the  part  of  the 
defendant,  to  dedicate  this  strip  of  land  to  a  public  use  for  a 
public  alley;  that  this  purpose  and  intent  was  afterwards 
executed  by  opening  and  paving  the  alley,  or  contributing 
to  the  opening  and  paving  of  it.  By  this  dedication,  the  public 
acquired  simply  an  easement  in  the  land  to  the  extent  of  the 
dedication.  See  City  of  Duhxique  v.  Benson,  23  Iowa  248. 
Vol.  173  Ia.— 36 
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In  that  case,  it  was  held  that,  where  a  strip  of  land  is  dedicated 
for  a  street  or  alley,  and  for  that  purpose  only,  notwithstand- 
ing the  provision  of  the  statute  that  the  acknowledgment  and 
recording  of  a  town  plat  should  operate  as  a  conveyance  in 
fee  for  the  use  of  the  public,  the  city  takes  only  an  easement 
in  the  streets  and  the  right  to  work  them  as  a  public  highway. 

A  dedication  does  not  convey  the  title,  when,  in  the  act 
of  dedication,  the  use  only  is  given  to  the  public,  and  that, 
for  a  specific  purpose,  and  by  such  dedication,  the  corporation 
representing  the  public  takes  only  an  easement  in  the  streets, 
and  the  right  to  work  them  as  a  public  way.  It  follows,  there- 
fore, under  the  holdings  of  this  court,  that  the  agreement 
sought  to  be  enforced  was  not  in  contravention  of  the  statute 
invoked,  requiring  an  agreement  to  convey  or  to  incumber 
real  estate  to  be  signed  by  the  wife.  See  Chicago  &  S.  W.  R. 
Co.  V.  Stvinney,  38  Iowa  182.  In  this  case,  the  same  question 
here  under  consideration  was  involved.  The  question  there 
propounded  and  answered  *was :  Can  a  husband  grant  a  right 
of  way  to  a  railroad  over  the  homestead  property,  unless  the 
wife  concurs  in  and  signs  the  conveyance?  This  question  was 
answered  in  the  affirmative,  and  it  is  said : 

**The  right  of  way  is  but  an  easement  and  does  not  pass 
the  title;  and,  in  this  case,  it  does  not,  and  is  not  claimed, 
to  affect  the  substantial  enjoyment  of  the  homestead  as  such.'' 

In  the  case  at  bar,  this  Lot  2,  affected  by  this  contract, 
had  been  abandoned  as  a  homestead  for  six  years.  See 
Ottumwa,  C.  F,  &  St.  P.  B.  Co.  v.  McWiUiams,  71  Iowa  164, 
168;  Stokes  v.  Maxson,  113  Iowa  122,  particular  point  dis- 
cussed in  second  division  of  the  opinion;  Maxwell  v.  McCall, 
145  Iowa  687,  691,  and  cases  therein  cited. 

As  the  only  point  discussed  upon  this  appeal,  and  the 
only  contention  made  by  the  defendant  for  reversal,  are  that 
the  contract  sued  on  is  void  because  not  executed  by  the  wife 
jointly  with  the  husband,  we  do  not  consider  any  other  ques- 
tion in  the  case,  and,  holding  as  we  do,  that  the  purpose  and 
effect  of  the  instrument  was  simply  to  dedicate  to  public  use 
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as  an  alley  the  strip  of  land  described  in  the  contract,  and 
did  not  involve  the  title  to  the  land  conveyed,  we  reach  the 
conclusion,  under  the  authorities  above  cited,  that  the  con- 
tract is  not  void  for  the  reasons  urged,  and  that  the  decree 
of  the  district  court  is  right,  and  should  be  affirmed. — 
Affirmed, 

Evans,  C.  J.,  Debmee  and  Ladd,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  J.  T.  McCask3ll,  Appellant. 

COEUMINAL  LAW:    Trial— Conduct  of  Oomuiel— Improper  Argument. 

1  It  is  reversible  error  for  the  county  attorney,  on  the*  trial  of  an 
indictment  for  murder,  to  state  to  the  jury  that,  on  i^  former 
trial  on  the  indictment,  the  defendant  was  convicted  of  man- 
slaughter. Such  statement  is  in  clear  violation  of  the  statute,  and 
prejudice  is  conclusively  presumed.     (Sec.  5423,  Code,  1897.) 

OBIBflNAL    LAW:      Trial— "Argument"— Opening    Statement    as 

2  Ctonstituting.  An  "opening"  statement  to  the  jury  is  an 
argument  within  the  meaning  of  Sec.  6423,  Code,  1897,  prohibiting 
any  reference  to  a  former  verdict  on  the  retrial  of  a  criminal 
charge,  "either  in  the  evidence  or  in  argument". 

Appeal  from  Black  Hawk  District  Court. — Charles  W.  Mul- 

LAN,  Judge. 

Wednesday,  January  19,  1916. 

The  defendant  was  convicted  of  manslaughter,  and 
appeals. — Reversed. 

Edwards,  Longley,  Eansier  <&  Smith,  for  appellant. 

George  Cosson,  Attorney  General,  W.  P.  Eoxie,  County 
Attorney,  E.  H.  McCoy,  Assistant  County  Attorney,  for 
appellee. 

Ladd,  J. — Though  indicted  for  murder  in  the  first  degree, 
the  defendant,  on  a  former  trial,  was  convicted  of  man- 
slaughter only.  160  Iowa  554.  The  facts  are  sufficiently  stated 
in  that  opinion  for  the  purposes  of  this  case.    Appellant  again 
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challenges  the  sufficiency  of  the  evidence;  but,  as  the  cause 
must  be  reversed,  owing  to  misconduct  of  the  county  attorney, 
we  are  not  inclined  to  comment  upon  the  evidence  further 
than  to  say  that  the  cause  is  close  on  the  facts,  and  some  mem- 
bers of  the  court  would  have  been  quite  as  well  satisfied  had 
a  different  conclusion  been  reached  by  the  jury. 

The  county  attorney,  after  reading  the  indictment, 
informed  the  jury  that  the  plea  was  "Not  guilty";  and  that, 
on  the  former  trial  of  the  case,  **the  defendant  was  acquitted 
of  the  charge  of  murder  in  the  first  and  second 
**  ^u^'conducT  *  degree,  but  found  guilty  of  the  crime  of  man- 
fmproiS?^*'  slaughter".  To  this  the  defendant  took 
exception,  as  improper  and  misconduct  of 
counsel.  The  court  held  that  it  was  '*not  a  proper  statement'', 
and  directed  the  jury  to  **  disregard  the  statement  made  by 
counsel".  Counsel  for  the  state  said:  **I  desire  to  state  it 
was  simply  in  pursuance  of  the  plea  they  have  entered,  what- 
ever it  was,  constituted  an  acquittal  of  murder  in  the  first  and 
second  degree,  explanatory  of  the  reason  why  the  charge  is 
now  manslaughter." 

The  defendant  excepted  to  the  statement,  and  the  court 
held  it  '*a  proper  statement  for  counsel  to  make",  thereby 
changing  his  previous  ruling  and,  in  effect,  withdrawing  the 
admonition,  and  instructed  counsel  for  the  state  to  '*  avoid 
anything  except  what  you  expect  the  evidence  in  this  case 
shows".  In  this  manner,  counsel  for  the  state  got  the  thought 
before  the  jury  that  a  verdict  of  guilty  of  the  particular 
charge  of  manslaughter  for  which  he  was  then  on  trial  had 
previously  been  returned  by  a  jury  of  his  peers.  '  This  was 
in  plain  violation  of  Section  5423  of  the  Code,  directing  that 
"new  trial  places  the  parties  in  the  same  position  as  if  no 
trial  had  been  had ;  all  the  testimony  must  be  produced  anew, 
and  the  former  verdict  cannot  be  used  or  referred  to,  either  in 
the  evidence  or  in  argument".  The  defendant  was  accused  in 
the  indictment  of  murder  in  the  first  degree  and  had  been 
convicted,  as  stated  by  counsel,  and  the  conviction  reversed  by 
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this  court.  But  the  mere  fact  that  the  record  was  correctly 
represented  furnished  no  excuse  for  defying  the  express  man- 
date of  the  statute.  Its  provisions  are  mandatory  on  court 
and  prosecutor,  and"  observance  thereof  may  be  insisted  upon 
by  the  accused.  Having  been  enjoined  by  the  legislature, 
prejudice  is  conclusively  presumed  from  their  violation.  Inde- 
pendent of  statutory  regulation,  some  courts  have  regarded 
such  reference  to  the  verdict  returned  on  former  trial  proper 
and  without  prejudice;  and  others  have  denounced  the  same 
as  reversible  error.  See  State  v.  Smith,  49  La.  Ann.  1515; 
PeopU  V,  Fielding,  158  N.  Y.  542  (46  L.  R.  A.  641) ;  State  v. 
Corpening,  157  N.  C.  621  (38  L.  R.  A.  [N.  S.],  1130,  and 
cases  collected  in  note.)  The  record,  as  seen,  is  not  open  to 
the  inquiry  as  to  whether  prejudice  has  resulted.  Counsel 
might  properly  enough  have  said  to  the  jury  that,  notwith- 
standing the  charge  of  murder  in  the  first  degree  to  be  found 
in  the  indictment,  the  defendant  was  on  trial  for  manslaughter 
only  (State  v.  Walker,  133  Iowa  489).  It  was  unnecessary  to 
go  further,  and  explain  the  record.  Reference  by  the  prose- 
cuting attorney  to  a  conviction  on  a  former  trial  was  held  to 
be  reversible  error  in  State  v.  CUmser,  72  Iowa  302;  and  in 
State  V.  Matheson,  142  Iowa  414,  counsel  was  admonished  not 
to  repeat  such  reference  on  another  trial.  Nor  can  we  well 
avoid  the  objection  interposed  by  saying  that  the  reference 
was  made  in  the  opening  statement,  as  distinguished  from  the 
argument  of  counsel  at  the  close  of  the  evidence.  The  mani- 
fest purpose  of  the  statute  is  to  prevent  the  use  by  the  state 
of  the  former  verdict  as  a  make-weight  in  persuading  the 
second  jury  to  convict;  and  if  the  prosecutor,  either  inten- 
tionally or  inadvertently,  thrusts  it  upon  the  attention  of 
jurors  in  addressing  them  in  opening  the  case,  the  mischief 
sought  to  be  guarded  against  has  been  effectually  done,  and 
the  plain  spirit  of  the  statute  has  been  violated. 

Moreover^  the  suggestion  to  distinguish  **  opening  state- 
ment" and  ** argument''  comes  near  hair  splitting.    The  open- 
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ing  statement,  a?  ordinarily  made,  is  strictly  within  the  defini- 
tions of  argument,  and  thought  by  lawyers  of 
2.  Criminal  law:  experience,  when  skillfully  made,  to  be  the 
ment'' -^opening  most   potential  argument  *  in  the   case.     To 

statement  a«  •     <<a       i*  ^  ^ 

coiuututingr.  argue  is  to  ofrer  reason  to  support  or  over- 
throw a  proposition'*',  according  to  Webster's 
International  Dictionary,  which  defines  "argument"  as  "a 
reason  or  reasons  offered  in  proof  to  induce  belief  to  convince 
the  mind  or  persuade  to  action".  Bouvier  defines  argument 
as  ''an  address  to  a  jury  or  court".  The  primary  meaning  of 
the  word  is  given  by  the  Century  Dictionary  as  ''A  statement 
or  fact  tending  to  produce  belief  concerning  a  matter  in  doubt ; 
a  premise  or  premises  set  forth  in  order  to  prove  an  assump- 
tion or  conclusion ;  ...  an  address  made  for  the  purpose 
of  producing  belief  by  reasoning  or  persuasion."  In  Rahles 
V.  J.  Thompson  &  Sons  Mfg.  Co.,  137  Wis.  506  (23  L.  B.  A. 
[N.  S.]  296),  Timlin  J.,  says  that  "argument  is  a  connected 
discourse  based  upon  reason;  a  course  of  reasoning  tending 
and  intended  to  establish  a  position  and  to  induce  belief." 
The  particular  function  of  opening  statements  is  defined  by 
Section  3700  of  the  Code: 

"1.  The  party  on  whom  rests  the  burden  of  proof  may 
briefly  state  his  claim  and  the  evidence  by  which  he  expects 
to  sustain  it. 

"2.  The  other  party  may  then  briefly  state  his  defense 
and  the  evidence  by  which  he  expects  to  sustain  it." 

This  is  a  distinctive  portion  of  proceedings  by  which  each 
party  undertakes  to  persuade  or  convince  the  jury.  The  ques- 
tions in  issue  are  stated  by  the  respective  attorneys,  who  then 
proceed  to  advise  the  jury  what  the  evidence  will  be  and  its 
bearing  on  the  issues, — that  is,  the  reasons  for  their  respective 
contentions, — and  in  this  way  make  hypothetical  arguments 
to  the  jury.  They  are  none  the  less  arguments  because  depend- 
ing upon  the  proof  of  the  facts  claimed  and  yet  to  be  adduced. 
The  abler  the  lawyer,  the  more  logically — not  to  say  adroitly — 
he  marshalls  his  alleged  facts,  weaving  circumstance  with  cir- 
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cumstance  and  dovetailing  fact  with  fact  into  an  apparently 
impregnable  case.  Indeed^  it  is  not  too  much  to  say  that  a 
case  well  stated  to  the  jury  is  half  argued.  It  is  usually 
framed  to  convince,  or  at  least  to  incline,  the  minds  of  the 
jury,  and  final  argument  in  these  circumstances  is  but  the 
continuation  and  summing  up  of  the  process  of  reasoning  and 
inference  which  was  begun  in  the  opening  address  to  the  jury. 
To  say  that  the  *' opening  statement"  is  not  an  ** argument", 
within  the  meaning  of  this  statute,  would  be  drawing  entirely 
too  nice  a  distinction  for  practical  purposes,  and  ignoring  the 
real  object  sought  in  obviating  all  influence  of  a  former  find- 
ing by  the  jury  sitting  in  final  judgment. 

Because  of  the  misconduct  of  counsel,  the  cause  must  be 
reversed.  Other  rulings  criticized  are  not  likely  on  another 
trial. — Reversed. 

All  the  justices  concur. 


C.  E.  TiSHEB,  Appellee,  v.  Union  P.  R.  Co.,  Appellant. 

MASTEB  AND  SEBVANT:  Proximate  OaQse-<3«rtaint7  Requiied— 
Ctonjectnres  and  PossibllitieB.  Causal  connection  between  negli- 
gence alleged  and  injury  suffered  must  be  established.  Possibility 
and  conjecture  are  not  enough.  Evidence  reviewed,  and  held  a 
mere  conjecture,  whether  plaintiff  fell  because  of  the  defective  con- 
dition of  the  grabiron  on  an  engine,  as  alleged,  or  because  his  foot 
slipped  on  the  step  of  the  engine. 

Appeal  from  Poitawattamie  District  Covrt. — 0.  D.  Whbeleb^ 

Judge. 

Wednesday,  January  19,  1916. 

Action  for  the  recovery  of  damages  resulted  in  the  judg- 
ment against  defendant,  from  which  it  appeals. — Reversed. 

Wright  &  Baldmn,  for  appellant. 

Tinley,  Mitchell  and  Pryor,  for  appellee. 
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Ladd,  J. — A  fast  freight  train  left  Council  Bluffs  on 

defendant's  railroad  at  10:20  o'clock  in  the  evening  of  June 

10,  1913,  hauled  by  two  engines.     The  plaintiff  was  fireman 

on  the  head  engine,  with  run  to  Grand  Island, 

OT»?^^proxi-  Nebraska.    His  duty  was  to  **keep  the  engine 

certainly  *re-       hot,  keep  coal  and  water  in  her  and  look  out 

turea  and  possi-  for  signals".    An  additional  supply  of  water 

bilities. 

became  necessary  at  Central  City,  Nebraska, 
which  was  reached  at  8:43  A.  M.  of  June  11th.  In  leaving 
the  cab,  plaintiff  took  hold  of  the  grabiron  with  his  left  hand; 
and  as  he  started  down,  his  foot  slipped  off  the  step  (of  the 
engine),  and  he  fell  and  was  injured.  The  petition  alleged, 
among  other  things,  that  the  defendant  was  negligent  in  per- 
mitting this  grabiron  to  become  loose  and  in  not  keeping  it 
securely  fastened,  and  this  was  the  only  charge  of  negligence 
submitted  to  the  jury.  But  the  two  questions  are  raised  on 
appeal:  (1)  Whether  a  case  was  made  out  for  the  jury;  and 
(2)  whether  the  court  should  have  instructed  the  jury  on  the 
theory  that  the  grabiron  might  have  gotten  out  of  repair  after 
the  train  left  Council  Bluffs. 

I.  The  right  to  recover  at  all  was  challenged  at  the  close 
of  all  the  evidence  by  a  motion  to  direct  a  verdict  for 
defendant  and  also  by  motion  for  new  trial,  and  this  neces- 
sarily involves  an  examination  of  the  record  before  us.  The 
grabiron  alleged  to  have  been  loose  was,  according  to  plain- 
tiff, * 'fastened  at  the  top  to  a  steel  plate  about  half  an  inch 
thick  by  bolts  which  pass  through  the  grabiron  and  the  steel 
plate.  The  place  where  this  grabiron  is  fastened,  to  the 
steel  plate,  would  be  about  the  center  between  the  top  and  the 
bottom  of  the  cab  window.  The  cab  window  is  probably  four, 
five  or  six  inches  from  the  end  of  the  cab.  The  grabiron 
strikes  the  cab  about  half  way  from  the  top  and  the  bottom 
of  the  window.  The  window  was  open  and  there  were  no 
curtains  or  anything  in.  The  grabiron  comes  down  along  the 
side  of  the  cab  and  back  under  and  is  fastened  to  another  iron 
plate,  underneath  the  cab  proper,  so  that  it  is  parallel  with 
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the  side  of  the  cab,  up  and  down  and  extends  out  a  little  so 
you  can  get  hold  of  it." 

The  steps  down  are  attached  to  the  engine  tank. 

Prom  plaintiff's  testimony  and  that  of  the  engineer,  it 
was  to  be  inferred  that  the  handhold  on  the  fireman's  side 
was  loose  and  had'  a  play  of  three,  four  or  five  inches. 
Whether  it  was  loose  at  the  top,  as  plaintiff  stated,  or,  at  the 
Twttom,  as  sworn  to  by  the  engineer,  is  not  very  material.  It 
was  enough  if,  owing  to  a  bolt's  being  gone  or  nut's  being  loose, 
the  handhold  wobbled  back  and  forth  as  stated.  The  plaintiff 
testified  that  **the  whole  rod  was  loose",  but  it  was  not  entirely 
unfastened  at  either  end.    He  was  asEed: 

**As  the  train  went  thfough  Central  City,  what  did  you 
do  about  getting  ready  for  the  purpose  of  taking  water? 
A.  I  reached  out  and  took  hold  of  the  grabiron  with  my  left 
hand  and  started  down,  taking  hold  with  this  hand  (indicat- 
ing), and  as  I  took  hold  of  the  grabiron,  my  foot  slipped  off 
the  step  and  it  gave  and  I  went  out  on  my  head.  Q.  Did 
you  notice  anything  on  the  steps  of  the  cart  A.  No,  sir;  I 
noticed  there  was  coal  jarred  down  there  once  in  a  while. 
Q.  Did  you  see  any  coal  there  at  that  timet  A.  No,  sir, 
not  on  the  steps.  I  didn't  suppose  there  was.  Q.  Now,  I 
am  talking  about  the  step  where  you  were  standing  when 
you  fell  from  the  engine  down  on  the  ground.  Was  there  any 
coal  on  the  step  where  you  were  standing  at  that  timet 
A.  No,  sir,  I  don't  believe  there  was.  The  engine  was  not 
going  over  two  miles  per  hour  .  .  .  Q.  I  want  you  to  tell 
the  jury  just  how  you  took  hold  of  the  grabiron — ^what  hand 
did  you  use  t  A.  I  took  my  left  hand  .  .  .  This  was  the 
first  trip  I  ever  made  on  engine  333  and  I  knew  nothing  about 
the  condition  of  the  grabiron  until  after  I  was  hurt." 

But  he  was  familiar  with  that  type  of  engine  and  knew 
where  the  handholds  were  on  the  fireman's  side  and  had  used 
them  constantly.  On  cross-examination,  he  testified  that,  upon 
getting  on  the  engine  at  Council  Bluffs  on  the  engineer's  side, 
the  grabirons  seemed  firm. 
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"Q.  As  a  general  thing  you  always  look  over  things  to 
see?  A.  They  are  supposed  to  be  in  shape.  Q.  And  you  gen- 
erally for  your  own  protection  satisfy  yourself  that  every- 
thing is  in  shipshape  and  ready  to  go,  don't  you?  A,  They 
always  have  been.  Q.  You  do  that  as  a  matter  of  fact  for 
your  own  safety,  don't  you?  A.  Yes,  sir.  Q.  So  you  were 
satisfied  when  she  started  out  that  she  was  in  proper  shape, 
weren't  you?    A.  In  my  judgment  she  was." 

He  testified  further  that  the  handhold  seemed  to  be  all 
right  at  Valley,  a  station  on  the  way.  Defendant's  engine 
inspector  testified  that  he  had  inspected  the  engine  at  3 
o'clock  A.  M.  of  June  10,  1913,  and  found  the  handholds  or 
grabirons  all  right. 

Such  was  the  evidence  bearing  on  the  happening  of  the 
accident,  and,  even  t:hough  defendant  may  have  been  negli- 
gent, causal  connection  between  its  negligence  and  the  injury 
was  not  established.  That  this  must  appear  in  some  way,  either 
from  the  evidence  or  'by  reasonable  inference  from  the  cir- 
cumstances proved,  is  manifest.  As  said  in  Ashcraft  v.  Daven- 
port Locomotive  Works,  148  Iowa  420 : 

**If  the  circiunstances  surrounding  the  case  do  no  more 
than  indicate  a  possibility  of  the  accident  happening  because 
of  a  defective  appliance,  or  if  they  are  no  more  consistent 
with  the  theory  that  the  accident  was  due  to  some  defect  but 
equally  explainable  on  some  other  theory  than  the  one 
charged,  then  plaintiflE  has  not  made  out  his  case.  The  reason 
for  this  is  that  the  burden  is  upon  the  plaintiff,  not  only  to 
show  some  defect  for  which  the  master  was  responsible,  but 
also  to  show  that  this  defect  was  the  proximate  cause  of  the 
injury."  O'Connor  v.  Chicago,  B.  /.  <fe  P.  R.  Co,,  129  Iowa 
636 ;  Lehman  v.  Minneapolis  <fe  St.  L.  R.  Co.,  153  Iowa  118. 

The  causal  connection  between  the  injury  and  the  negli- 
gence of  the  defendant  may  be  proved  by  direct  or  circum- 
stantial evidence.  If  the  latter,  it  must  be  something  more 
than  consistent  with  plaintiff's  theory  of  how  the  accident 
occurred.    It  must  be  such  as  to  make  that  theory  reasonably 
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probable,  not  merely  possible,  and  more  probable  than  any 
other  hypothesis  based  on  such  evidence.  The  only  account  of 
the  occurrence  is  found  in  this  extract  from  plaintiff's  evi- 
dence : 

**I  reached  out.  and  took  hold  of  the  grabiron  with  my 
left  hand  and  started  down,  taking  hold  with  this  hand  (indi- 
cating) and  as  I  took  hold  of  the  grabiron,  my  foot  slipped  off 
the  step  and  it  gave  and  I  went  out  on  my  head." 

Was  the  fall  in  consequence  of  his  foot's  slipping  or  of 
the  grabiron 's  giving?  The  record  casts  no  light  on  this 
inquiry.  What  occasioned  the  foot  to  slip  is  not  disclosed, 
nor  is  there  anything  to  indicate  but  that,  had  he  kept  hold 
of  the  grabiron,  he  would  not  have  fallen.  Nor  can  it  be 
said  that  both  contributed  to  his  fall.  To  say  which,  or 
whether  both  caused  his  fall,  is  mere  matter  of  conjecture. 
The  explanation  of  the  occurrence  urged  by  defendant  that 
it  was  in  consequence  of  his  foot's  slipping  is  quite  as  con- 
sistent with  the  proof  and  fits  with  the  other  facts  as  reason- 
ably as  that  of  plaintiff  to  the  effect  that  the  fall  was  because 
of  the  gripiron's  giving  way  to  the  extent  that  it  was  mov- 
able. Would  he  have  fallen  but  for  his  foot's  slipping? 
Would  this  have  happened  but  for  the  defective  grabiron? 
The  record  contains  no  evidence  from  which  the  jury  might 
have  drawn  an  inference  or  on  which  it  might  have  based  an 
answer,  and  for  this  reason  the  judgment  must  be  and  it  is — 
Reversed. 

Evans,  C.  J.,  Deemer  and  Gaynor,  JJ.,  concur. 


P.  B.  Correll,  Appellee,  v.  Willl\ms  &  Hunting  Co., 
Appellant. 

BCASTEB  AND  SERVANT:  ABsmnptlon  of  Bisk—' 'Assumption  of 
Bisk  Act" — ^Dnty  to  Bepair.  A  servant  tcho  is  under  no  duty  to 
repair  does  not,  by  continuing  at  work  without  complaint  or 
promise  of  betterment,  waive  the  negligence  of  the  master  and 
assume  the  risk  arising  out  of  tlie  act  of  the  master  in  knowingly 
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violating  his  common  law  and  statutory  duty  to  furnish  the 
servant  a  reasonably  sale  place  of  work  and  reasonably  safe 
machinery,  etc.,  with  which  to  work.  And  even  when  the  servant, 
in  the  ordinary  course  of  his  employment,  is  under  a  duty  to 
repair,  he  assumes  no  risk  incident  to  such  violation  by  the  mas- 
ter, by  continuing  work  without  repairs,  imless  the  danger  is  so 
imminent  that  a  reasonably  prudent  person^  would  not  have  con- 
tinued in  the  work  without  making  repairs.  (Assumption  of  Risk 
Act,  Sec.  4999-a3,  Sup.  Code,  1913.) 
Deemeb,  J.,  dissents. 

Appeal  from  Linn  District  Court, — ^W.  N.  Tbeichlek,  Judge. 

Thursday,  January  20,  1916. 

Action  to  recover  for  personal  injuries.  Verdict  and 
judgment  for  plaintiff.    Defendant  appeals. — Affirmed. 

Dawley,  Jordan  &  Dawley,  for  appellant. 
Rickel  i&  Dennis,  for  appellee. 

Gaynor,  J. — This  case  was  before  this  court  and  deter- 
mined by  it  on  the  25th  of  September,  1914.  The  finding  then 
was  adverse  to  appellant.  At  the  same  term  in  which  the 
opinion  was  filed,  a  petition  for  rehearing  was  submitted  and 
later  a  rehearing  granted.  The  case  is  again  before  us  for 
determination  upon  the  merits  of  the  original  appeal. 

The  facts  of  the  case  are  substantially  as  follows:    The 

defendants  were  conducting  a  woodworking  establishment  in 

Cedar  Rapids.     Plaintiff  was  a  woodworker.     Prior  to  the 

accident,  he  had  been  engaged  at  his  trade 

smiv^T:^-     for  about  four  years,  the  last  13  months  of 

rt8kf^"A88ump-  which  he  was  employed  by  the  defendants. 

Act":  duty  to      He  was  employed  to  do  general  work.     This 

repair.  .      ,      ,  .  .  -..m. 

required  him  at  times  to  use  different 
machines,  owned  and  operated  by  the  defendants  in  and  about 
their  business.  At  the  time  of  his  injury,  he  was  working  with 
a  combined  machine  on  which  was  then  a  ripsaw.  In  some 
of  the  work  done  with  this  machine,  guards  were  used;  but 
for  other  kinds  of  work,  including  ripsawing,  no  guards  were 
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used.  At  the  time  of  the  accident,  the  plaintiff  was  using 
the  machine  for  ripsawing,  and  it  was  unguarded.  The 
manner  in  which  the  accident  happened  was,  as  shown  by  the 
testimony,  as  follows.  He  was  ripsawing  pieces  of  oak  wood 
which  were  about  18  inches  long,  8  inches  wide,  and  31/2 
inches  thick.  His  purpose  was  to  make  them  of  the  width  of 
71/4  inches.  The  wood  was  green,  and  inclined  to  bind  against 
the  saw.  To  lessen  this  and  to  reduce  the  possibility  of 
danger,  he  adjusted  the  saw  and  t^ble  so  that,  in  pushing  the 
board  over  the  saw,  the  groove  would  be  cut  about  one  half 
the  thickness  of  the  board.  He  then  turned  it  over,  again 
running  the  board  through.  The  second  cutting  finished  the 
operation.  He  had  cut  two  or  three  of  the  blocks  before  he 
was  injured,  all  of  them  bothering  him  somewhat  because  of 
a  tendency  to  bind.  He  took  up  the  block  which  was  being 
sawed  at  the  time  of  the  injury  and  pushed  it  over  the  saw. 
As  it  was  binding  soriie,  he  endeavored  to  hold  it  down  with 
his  left  hand  while  pushing  it  with  his  right  hand.  This,  he 
claims,  was  done  to  prevent  its  rising  and  falling  back  against 
him.  While  so  engaged,  the  block  was  knocked  from  his 
hands,  and  his  left  hand  came  in  contact  with  the  saw,  result- 
ing in  the  injuries  complained  of. 

There  was  evidence  on  the  part  of  the  defendants  to  the 
effect  that  the  manager  of  the  mill,  acting  for  the  defendant, 
had  previously  called  the  plaintiff's  attention  to  a. guard,  and 
asked  Wm  if  he  could  put  it  on,  to  which  it  is  claimed  that  the 
plaintiff  replied  that  he  could.  This  conversation,  however, 
was  denied  by  the  plaintiff.  The  plaintiff's  action  is  based 
upon  a  charge  of  negligence,  and  the  negligence  charged  is 
that  the  defendants  failed  to  provide  plaintiff  with  a  safe 
place  to  work;  t^at  they  failed  to  properly  guard  the  rip- 
saw; did  not  provide  proper  and  safe  appliances  for  doing 
the  work  required  of  the  plaintiff. 

The  answer  was  a  general  denial,  and  a  plea  of  assump- 
tion of  risk,  based  upon  the  allegation  that  the  saw  and  appli- 
ances with  which  plaintiff  was  working  at  the  time  were  the 
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same  that  he  had  used  for  months,  and  were  in  the  same 
condition,  and  that  he  knew  the  saw  was  unguarded. 

There  was  a  trial  to  a  jury,  resulting  in  a  verdict  for  the 
plaintiflf,  and,  judgment  being  entered  upon  the  verdict, 
defendants  appeal,  and  assign  several  errors  upon  which  they 
predicate  a  right  to  have  a  reversal.  The  first  relates  to  an 
assumption  of  risk,  the  charge  being  that  the  court  erred,  not 
only  in  the  giving  of  instructions  upon  this  question,  but  in 
refusing  to  give  instructions  asked  by  the  defendants.  In 
speaking  of  assumption  of  risk,  we  take  it  that  counsel  do  not 
refer  to  that  risk  which  is  ever  present  with  and  attendant 
upon  the  employment,  when  the  master  has  done  his  full  duty 
to  the  servant,  but  rather  that  added  risk  which  comes  from 
a  failure  of  the  master  to  discharge  his  duty  to  the  servant 

A  proper  understanding  of  this  controversy  involves  the 
following  provisions  of  our  statute.  Section  4999-a2  of  the 
Code  Supplement  of  1913  provides : 

**It  shall  be  the  duty  of  the  owner,  agent,  superintendent 
or  other  person  having  charge  of  any  manufacturing  or  other 
establishment  where  machinery  is  used,  to  furnish  and  supply 
or  cause  to  be  furnished  and  supplied  therein,  belt  shifters 
or  other  safe  mechanical  contrivances  for  the  purpose  of 
throwing  belts  on  and  oflf  pulleys,  and,  wherever  possible, 
machinery  therein  shall  be  provided  with  loose  pulleys;  all 
saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws  and 
machinery  of  every  description  therein  shall  be  properly 
guarded.  No  person  under  sixteen  years  of  age,  and  no 
female  under  eighteen  years  of  age  shall  be  permitted  or 
directed  to  clean  machinery  while  in  motion.  Children  under 
sixteen  years  of  age  shall  not  be  permitted  to  operate  or  assist 
in  operating  dangerous  machinery  of  any  kind." 

Section  4999-a3  provides : 

'*That  in  all  cases  where  the  property,  works,  machinery 
or  appliances  of  an  employer  are  defective  or  out  of  repair, 
and  where  it  is  the  duty  of  the  employer  from  the  character 
of  the  place,  work,  machinery  or  appliances  to  furnish  rca- 
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sonably  safe  machinery,  appliances  or  place  to  work,  the 
employe  shall  not  be  deemed  to  have  assumed  the  risk,  by 
continuing  in  the  prosecution  of  the  work,  growing  out  of 
any  defect  as  aforesaid,  of  which  the  employee  may  have  had 
knowledge  when  the  employer  had  knowledge  of  such  defect, 
except  when  in  the  usual  and  ordinary  course  of  his  em- 
ployment it  is  the  duty  of  such  employee  to  make  the  repairs, 
or  remedy  the  defects.  Nor  shall  the  employee  under  such 
conditions  be  deemed  to  have  waived  the  negligence,  if  any, 
unless  the  danger  be  imminent  and  to'  such  extent  that  a 
reasonably  prudent  person  would  not  have  continued  in  the 
prosecution  of  the  work;  but  this  statute  shall  not  be  con- 
strued so  as  to  include  such  risks  as  are  incident  to  the 
employment." 

The  first  section  above  set  out  was  enacted  by  the  29th 
General  Assembly  (Chapter  149,  Section  2) ;  the  second  by 
the  33d  General  Assembly  (Chapter  219,  Section  1).  The 
first  section  has  been  construed  several  times  by  this  court, 
apd  held  to  impose  upon  the  master  an  affirmative  duty  to 
provide  the  protection  therein  required,  and  that  a  failure 
to  do  so  is  negligence  per  se.  See  Obenchain  v,  Harris  &  Cole 
Bros,,  148  Iowa  86 ;  Poli  v.  Numa  Block  Coal  Co,,  149  Iowa 
104 ;  Stephenson  v,  Sheffield  Brick  &  Tile  Co.,  151  Iowa  371 ; 
Miller  v.  Cedar  Rapids  Sash  &  Door  Co.,  153  Iowa  735;  Mc- 
Carney  v,  Bettendorf  Axle  Co.,  156  Iowa  418.  It  will  be 
noticed  that  Section  4999-a2,  above  set  out,  makes  it  the  duty 
of  the  owner,  agent,  superintendent  or  other  person  having 
charge  of  any  manufacturing  or  any  other  establishment 
where  machinery  is  used,  to  properly  guard  all  saws  used  in 
and  about  the  business.  The  legislature  imposing  this  duty 
upon  the  manufacturer  undoubtedly  considered  it  necessary 
and  proper  to  be  done  for  the  safety  of  the  employee.  Negli- 
gence always  presupposes  a  duty,  either  legal  or  contractual. 
A  duty  being  imposed,  a  failure  to  discharge  it,  resulting  in 
injury  to  another,  is  actionable  negligence.  Therefore,  we 
start  with  the  proposition  that  it  was  the  duty  of  these  de- 
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fendants  to  properly  guard  the  saw  furnished  the  plaintiflF 
for  use  in  and  about  its  factory.  When  properly  guarded, 
the  servant  assumed  the  risk  incident  to  its  use.  When  not 
properly  guarded,  he  did  not  assume  the  risk  incident  to  its 
use,  though  he  continued  to  use  it  in  its  unguarded  condition, 
except  as  hereinafter  stated.  This  is  as  far  as  we  are  required 
to  consider  the  first  section  in  its  application  to  the  case  under 
consideration. 

In  the  next  subdivision  of  Section  4999,  hereinbefore 
net  out,  the  legislature  recognized  not  only  the  common-law 
obligation  of  the  master  to  furnish  a  reasonably  safe  place  to 
work  and  reasonably  safe  appliances,  machinery  and  tools  with 
which  to  do  the  work,  but  also  the  provisions  of  Section 
4999-a2;  and  says  that  the  employee  shall  not  be  deemed  to 
have  assumed  the  risk  by  continuing  in  the  prosecution  of 
the  work,  when  the  risk  is  due  to  defects  in  the  machinery 
furnished  or  due  to  a  failure  of  the  master  to  perform  the 
duties  of  a  master,  imposed  by  the  common  law  or  the  statute, 
even  though  the  employee  have  knowledge  of  such  dereliction, 
when  it  appears  that  the  master  also  had  knowledge,  unless 
it  be  made  to  appear  that  it  was  the  duty  of  the  employee,  in 
the  usual  and  ordinary  course  of  employment,  to  make  repairs 
or  remedy  the  defects ;  and  then  he  is  deemed  to  have  assumed 
the  risk  or  waived  the  master's  negligence  only  when  the 
danger  is  imminent  and  to  such  an  extent  that  a  reasonably 
prudent  person  would  not  have  continued  in  the  prosecution 
of  the  work. 

It  will  be  noted  from  these  statutes  that  there  was  a 
purpose  on  the  part  of  the  legislature  to  change  the  law  as 
heretofore  announced  and  followed,  touching  the  assumption 
of  risk  due  to  the  negligence  of  the  master.  The  old  rule  was 
that,  where  the  master  had  failed  to  discharge  the  duty  of  a 
master,  and  the  servant  knew  this  and  continued  to  work  with- 
out complaint  and  without  promise  of  repair,  he  assumed  all 
the  added  risk  due  to  the  master's  dereliction  of  duty.  Under 
this  statute,  he  does  not  do  so.    Its  provisions  are  that,  where 
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it  is  the  duty  of  the  master  to  do  the  things  contemplated  by 
the  statute,  or  imposed  upon  the  master  by  common  law,  the 
employee  does  not  assume  the  risk  of  such  derelrction  of  duty 
by  continuing  to  work,  when  he  and  the  master  both  have 
knowledge  of  the  master's  shortcomings.  To  this,  however, 
exception  is  made  when,  in  the  usual  and  ordinary  course  of 
his  employment,  it  is  the  duty  of  the  employee  to  make  such 
repairs  or  remedy  such  defects.  Proceeding  further,  however, 
the  legislature  says  that,  even  where  it  is  t)ie  duty  of  the 
servant  to  repair,  the  servant  shall  not  be  deemed  to  have 
assumed  the  risk  or  waived  the  negligence  unless  the  danger 
be  imminent,  so  that  a  reasonably  prudent  man  would  not 
continue  in  the  prosecution  of  the  work. 

The  conditions  referred  to  are  those  which  are  created 
by  the  master's  negligence  and  which  it  is  the  duty  of  the 
servant,  in  the  ordinary  course  of  his  employment,  to  remedy. 
These  must  necessarily  refer  to  the  ordinary  risks  which  flow 
from  the  master's  negligence.  Such  risks,  he  does  not  assume 
by  continuing  to  work,  even  though  it  is  his  duty,  in  the 
ordinary  course  of  his  employment,  to  make  repairs.  The 
only  risks  which  he  is  deemed  to  have  assumed  by  continuing 
to  work  (when  it  is  his  duty,  in  the  ordinary  course  of  his 
employment,  to  make  repairs)  are  those  risks  which  flow  from 
conditions  which  render  danger  imminent  to  him  if  he  con- 
tinues to  work.  Then  he  cannot  continue  to  work  without 
making  the  repairs,  if  a  reasonably  prudent  man  would  not 
have  continued  to  work  without  making  repairs  or  remedying 
the  defects. 

To  give  the  statute  its  proper  meaning  and  to  correctly 
express  the  thought  of  the  legislature  and  to  make  the  law 
conform  to  the  evident  intent  and  purpose  of  the  legislature, 
as  expressed  in  this  statute,  it  must  be  read  as  follows:  It 
is  the  duty  of  the  master  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  do  the  work  assigned,  and  reasonably 
safe  tools  or  appliances  with  which  to  accomplish  his  work. 
VoL.l73U,-^7 
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If  he  fails  in  this,  or  the  place  or  instrumentalities  become, 
with  his  knowledge,  defective  or  out  of  repair,  the  servant 
shall  not  be  deemed  to  have  assumed  the  risk  incident  to  such 
defects  or  want  of  repair,  by  continuing  in  the  prosecution  of 
the  work,  except  when,  in  the  usual  and  ordinary  course  of 
his  employment,  it  is  the  duty  of  the  servant  to  make  the 
repairs  or  remedy  the  defects ;  but,  under  such  conditions  (that 
is,  where  defects  exist  and  it  is  the  duty  of  the  servant  in 
the  usual  and  ordinary  course  of  his  employment  to  remedy 
them),  he  shall  not  be  deemed  to  have  assumed  the  risk  by 
continuing  in  the  employment,  unless  the  danger  of  continu- 
ing is  so  imminent  and  to  such  an  extent  that  a  reasonably 
prudent  person  would  not  have  continued  in  the  prosecution 
of  the  work  without  making  the  repairs  or  remedying  the 
defects. 

Any  other  interpretation  of  the  statute  would  lead  to  the 
conclusion  that,  if  the  master  furnished  a  place,  and  put  the 
servant  in  the  place  and  furnished  him  with  the  tools  to  dis- 
charge the  master's  business,  the  master  would  not  be  liable 
itf  peradventure,  he  was  so  grossly  negligent  in  furnishing 
the  place  and  implements  that  imminent  danger  was  thereby 
created ;  that  the  grosser  the  negligence  of  the  master  and  the 
greater  the  danger  to  the  servant,  the  less  liability  there  was 
from  resulting  injury,  even  though  no  duty  rested  on  the 
servant  to  remedy  conditions. 

It  will  be  noticed  that  the  statute  provides  exemptions  to 
the  servant  from  all  assumption  of  risk  due  to  the  master's 
failure  to  discharge  the  duties  of  a  master.  He  assumes  no 
risk  due  to  the  failure  of  the  master,  whether  imminent  or 
otherwise,  unless  it  was  his  duty,  in  the  ordinary  course  of 
his  business,  to  make  repairs  or  remedy  the  defects  out  of 
which  the  danger  arose.  If  the  failure  of  the  master  to  fur- 
nish a  reasonably  safe  place  to  work  or  reasonably  safe  tools 
or  appliances  does  not  suggest  such  danger  that  a  reasonably 
prudent  man  would  apprehend  imminent  danger  therefrom 
while  discharging  his  duties  for  the  master,  he  may  continue 
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to  work  without  making  the  repairs  or  remedying  the  defects, 
though  it  was  his  duty,  in  the  ordinary  course  of  his  em- 
ployment, to  make  repairs  or  remedy  defects.  But  if  the 
dangers  are  imminent  and  to  such  an  extent  that  a  reasonably 
prudent  person  would  not  continue  without  remedying  the 
defects  or  making  the  repairs,  then  the  servant,  if  he  pro- 
ceeds without  doing  so  and  is  injured  by  reason  thereof, 
cannot  recover. 

Summarizing  the  statute,  we  have  to  say  that  the  statute 
presupposes  negligence  of  the  master;  a  duty  on  the  part  of 
the  servant  in  the  ordinary  course  of  his  employment  to 
remedy;  no  assumption  of  risk  from  the  negligence  of  the 
master,  unless  a  duty  to  remedy  defects  or  make  repairs  is 
imposed  on  the  servant;  nor  then  (under  such  conditions), 
unless  the  danger  is  imminent,  etc.  This  we  take  to  be  the 
correct  interpretation  of  the  purpose  and  intent  of  the  legis- 
lature, as  expressed  in  the  statute. 

Now  the  mere  fact  that  the  servant,  with  knowledge  of 
the  master's. dereliction  and  duty,  continued  in  the  work  with- 
out complaint  and  without  promise  of  repair,  does  not  defeat 
the  servant  if  injured,  although  he  knew  and  appreciated 
that  there  was  some  added  risk  involved  in  continuing  the 
work  under  these  conditions.  He  does  not  assume  the  added 
risk,  unless  it  was  his  duty,  in  the  ordinary  course  of  his 
employment,  to  remedy  the  defect,  and  then  only  when  the 
dangers  from  the  defect  are  such  that  a  reasonably  prudent 
man  would  not  continue  to  work  without  making  the  repairs. 

Common  knowledge  tells  us  that  the  master  does  not  and 
cannot,  with  his  own  hands,  or  by  or  through  his  own  per- 
sonal effort,  discharge  all  the  duties  which  the  law  enjoins 
upon  him  for  the  protection  of  the  servant.  He  must  delegate 
the  discharge  of  these  duties  to  someone.  True,  when  he  . 
delegates  it,  he  cannot  escape  liability  for  a  failure  of  the 
party  to  whom  the  duty  is  delegated  to  perform  the  duty; 
nor  can  he  escape  liability  if  the  party  to  whom  he  does 
delegate,  discharges  the  duty  in  a  negligent  or  careless  manner. 
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The  duty  is  his  and  the  responsibility  is  his,  no  matter  how 
menial  the  servant  may  be  to  whom  he  delegates  the  per- 
formance of  the  duty  he  owes,  and  if  one  is  injured  by  a 
failure  to  discharge  the  duty,  he  must  respond  to  the  one 
injured.  But  while  these  duties  must,  in  the  very,  nature  of 
things,  often  be  delegated  to  someone,  and  while  the  master 
is  still  holden  responsible  for  the  doing  of  it  and  the  manner 
of  its  doing,  to  the  one  to  whom  he  owes  the  performance  of 
the  duty,  it  is  no  less  the  master's  act  when  done,  and  no 
less  the  master's  omission  if  not  done.  It  will  be  noted  in  this 
provision  of  the  statute.  Sec.  4999-a3,  that  it  is  provided  that, 
where  the  master  is  derelict  in  the  performance  of  his  statutory 
or  common-law  duty,  the  Employee  is  not  deemed  to  have 
assumed  the  risk  by  continuing  to  prosecute  the  work  grow- 
ing out  of  any  defect  aforesaid  of  which  the  employee  may 
have  had  knowledge,  when  the  employer  had  knowledge  of 
such  defect. 

In  the  case  before  us,  the  jury  might  have  found  that 
both  the  employer  and  the  employee  had  knowledge  that  the 
saw  was  unguarded.  Under  this  statute,  the  servant  assumes 
none  of  the  risks  referred  to  in  the  statute  that  arise  from 
the  failure  of  the  master  to  discharge  the  duties  of  a  master. 
Under  such  circumstances,  the  servant  does  not,  by  continu- 
ing to  work,  assume  the  risk  incident  to  such  conditions,  ex- 
cept as  hereinafter  indicated.  Under  this  statute,  the  servant 
assumes  no  risks  that  arise  from  the  master's  failure  to  furnish 
him*  a  reasonably  safe  place  to  work  and  reasonably  safe  tools 
and  appliances  with  which  to  do  the  work.  The  duty  to  fur- 
nish these  rests  upon  the  master,  and  he  must  discharge  them 
if  he  would  escape  liability  for  injuries  resulting  therefrom. 
Except  where  the  law  absolutely  enjoins  the  doing  of  a  thing 
as  a  duty,  it  is  the  duty  of  the  master  to  exercise  reasonable 
care  to  see  that  the  duty  is  performed,  and  to  furnish  the 
servant  a  reasonably  safe  place  to  work  and  reasonably  safe 
appliances.  When  the  statute  enjoins  the  doing  of  the  thing 
absolutely,  the  duty  is  imperative. 
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It  makes  no  difference  whether  the  risks  arising  from 
the  master's  failure  are  imminent  or  otherwise.  His  duty  is 
the  same,  no  matter  what  the  risks  are  that  arise  from  a 
failure  to  discharge  the  duty.  The  failure  of  the  master  to 
discharge  the  duty  of  a  master  rests  upon  the  master,  not  upon 
the  servant.  If,  in  the  ordinary  course  of  his  employment,  it 
is  the  duty  of  the  servant  to  make  repairs  or  remedy  defects, 
he  does  not  assume  risks  due  to  the  master's  failure  to  dis- 
charge the  duties  of  a  master,  by  continuing  to  work  without 
making  the  repairs  himself,  unless  the  risk  of  continuing  to 
work  without  doing  so  is  so  imminent  that  a  reasonably 
prudent  person  would  not  continue  in  the  work  without  mak- 
ing repairs  or  remedying  the  defects.  .  The  only  condition 
under  which  the  servant  can  be  said  to  assume  any  of  such 
risks  is  when,  in  the  ordinary  course  of  his  employment,  it  is 
his  duty  to  make  repairs  or  remedy  the  defects.  The  statute, 
however,  expressly  provides  that,  under  such  cof\ditions  (that 
is,  where  the  master  knows  of  the  defects  and  it  is  the  duty 
of  the  servant,  in  the  ordinary  course  of  his  employment  to 
remedy  the  defects),  the  servant  does  not  assume  the  risk, 
unless  the  risk  is  imminent,  so  that  no  man  of  ordinary 
prudence  would  continue  to  work  without  remed3dng  the 
defects.  If  he  does  not  assume  to  make  the  repairs,  he  as- 
sumes no  risk  from  defects  known  to  the  master.  If,  in  the 
ordinary  course  of  his  employment,  it  is  his  duty  to  make 
the  repairs  or  remedy  the  defects,  he  assumes  only  imminent 
risks, — ^risks  so  imminent  that  a  man  of  ordinary  prudence 
would  not  work  without  repairing  or  remedying  the  defects, 
or  having  them  remedied. 

It  is  the  contention  of  the  defendant,  and  on  this  con- 
tention he  bases  a  right  to  reversal,  that  the  statute  makes 
two  distinct  and  separate  grounds  on  which  liability  may  be 
avoided:  (1)  That  the  danger  is  due  to  a  defect  or  defects 
known  to  the  master  which  the  servant  agreed  to  remedy; 
(2)  that  the  injury  was  due  to  conditions  that  rendered  the 
place  or  the  instrumentalities  so  unsafe  that  danger  or  injury 
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from  them  was  so  imminent  and  so  certain  to  happen  to  the 
servant,  if  he  continued  the  work,  that,  as  a  reasonably  prudent 
man,  having  due  regard  for  his  own  safety,  he  would  not 
have  continued  in  the  work  without  complaint  and  without 
promise  of  repair;  that,  where  the  conditions  existing  and 
confronting  the  servant  are  such  that  to  proceed  in  the  use 
of  the  instrumentalities  supplied,  or  to  continue  in  the  place 
furnished,  disclosed  manifestly  such  imminent  danger  to 
the  servant's  life  or  limb  that  a  due  regard  therefor  (that  is, 
for  his  own  safety)  required  him  to  remove  himself  from  the 
zone  of  such  impending  and  threatening  peril;  that  if  he 
did  not  do  it,  he  cannot  complain  of  the  injuries  received, 
although  the  condition  that  confronted  him  was  due  to  the 
master's  negligence  alone  and  permitted  to  continue  with  his 
knowledge,  and  this  without  any  duty  on  the  part  of  the 
servant  to  remedy  the  defects.  With  this  thought  in  mind, 
the  defendant  asked  the  following  instruction,  and  complains 
of  the  court's  refusal  to  give  it: 

**If  the  danger  in  using  the  ripsaw  without  a  guard  was 
so  imminent  that  a  reasonably  prudent  person  would  not  have 
continued  in  the  work,  then  the  plaintiff,  by  continuing  in  the 
work,  waived  the  alleged  negligence  of  the  defendant  and 
assumed  the  risk,  and  would  not  be  entitled  to  recover." 

We  think,  however,  that  this  instruction  does  not  cor- 
rectly express  the  law,  for  the  reason  that,  under  the  statute, 
the  servant  was  not  required  to  desist  from  work  because  the 
master  had  failed  to  discharge  his  statutory  duty;  that  in 
continuing  to  work,  he  did  not  assume  the  risk  of  danger 
flowing  directly  from  this  failure,  except  where,  in  the 
ordinary  course  of  his  employment,  it  was  his  duty  to  make 
repairs  or  remedy  defects,  and  then  only  when,  with  defects 
unremedied,  the  risk  was  imminent,  so  that  a  reasonably 
prudent  man  would  not  have  continued  to  work;  that  the 
phrase,  "nor  shall  the  employee,  under  such  conditions  be 
deemed  to  have  waived  the  negligence",  relates  to  such  condi- 
tions as  the  servant  permitted  to  exist  when,  in  the  ordinary 
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course  of  his  employment,  it  was  his  duty  to  remedy  them, 
and  the  existence  of  which  made  danger  imminent;  that  the 
servant  does  not  assume  risks  from  these  conditions  which 
the  master  has  knowingly  permitted  to  exist,  unless  it  was 
the  servant's  duty  to  repair  them  in  the  ordinary  course  of 
his  employment,  and  then  he  waives  the  master's  negligence 
and  assumes  the  risk  only  when  the  conditions  permitted  to 
exist  render  the  place  so  dangerous  or  the  instrumentalities 
so  unsafe  that  a  reasonably  prudent  man  would  not  continue 
in  the  prosecution  of  the  work  because  of  the  imminence  of 
the  danger;  that  the  first  part  of  the  statute  relieves  the 
servant  from  assumption  of  risks  known  to  the  master,  arising 
out  of  the  master's  failure  to  discharge  his  statutory  duty, 
except  where  the  servant  is  charged  with  the  duty,  in  the 
ordinary  course  of  his  employment,  of  making  repairs  or 
remedying  defects;  that  he  can  be  said  to  have  waived  the 
master's  negligence  and  assumed  the  added  risk  only  where 
the  danger  is  imminent  and  the  servant  has  agreed,  or  it  was 
his  duty,  in  the  ordinary  course  of  his  employment,  to  do 
the  things  complained  of  for  the  master,  and  has  failed. 

So  we  find  and  hold  that  the  instruction  asked  is  wrong 
in  this:  That  it  does  not  differentiate  between  conditions 
existing  when  the  servant,  in  the  ordinary  course  of  his 
employment,  has  a  duty  to  remedy  defects  or  make  repairs, 
and  conditions  existing  where  no  such  duty  rests  upon  the 
servant.  Making  the  statute  apply  concretely  to  the  case  at 
bar,  we  find  that  it  was  the  statutory  duty  of  the  defendant 
to  guard  this  saw.  It  was  not  guarded.  The  defendant  con- 
tinued to  use  it  without  the  guard.  Following  defendant's 
contention,  we  would  have  to  say  that,  the  fact  being  that 
the  plaintiff  used  this  saw  without  a  guard,  the  jury  should 
deny  him  recovery  if,  in  their  judgment  (or  they  found  the 
fact  to  be),  the  danger  from  its  use  was  imminent  to  such 
an  extent  that  a  reasonably'  prudent  man  would  not  have 
continued  to  use  it;  and  this  though  it  was  not  the  duty  of 
the  servant  to  place  a  guard  upon  it. 
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In  so  saying,  it  would  be  necessary  for  us  to  eliminate 
much  of  the  statute.  The  statute  says  that,  where  it  is  the 
duty  of  the  employer,  from  the  character  of  the  place,  work, 
machinery  or  appliances,  to  furnish  reasonably  safe  machin- 
ery, appliances  or  place  to  work,  the  employee  shall  not  be 
deemed  to  have  asstimed,  by  continuing  the  prosecution  of 
work,  the  risk  growing  out  of  any  defects  aforesaid  of  which 
the  employee  may  have  had  knowledge,  when  the  employer 
had  knowledge  of  such  defects,  unless  it  was  the  duty  of  the 
employee,  in  the  usual  and  ordinary  course  of  his  employ- 
ment, to  make  the  repairs  or  remedy  the  defects.  Under  this 
construction,  there  would  be  no  liability  on  the  part  of  the 
employer  if  he  furnished  a  place  that  was  imminently  dan- 
gerous, or  tools  or  appliances  that  a  reasonably  prudent  man 
would  not  use,  because  the  servant  would  then  assume  the 
risk  involved  in  the  use  of  such  instrumentalities.  The  greater 
the  danger  to  the  servant  from  the  instrumentalities  fur- 
nished, the  less  liability  there  would  be  on  the  part  of  the 
master  to  respond  for  injuries,  though  he  alone  was  charged 
with  the  duty  of  remedying  defects  that  caused  the  injury. 

The  statute  does  not,  however,  so  say.  The  statute  says 
that  the  servant  shall  not  assume  the  risks  unless  it  is  his 
duty,  in  the  ordinary  course  of  his  employment,  to  make 
repairs  and  remedy  defects,  and  then  only  when  the  risk  is* 
so  imminent  that  a  reasonably  prudent  man  would  not 
continue  without  making  repairs  or  remedying  defects  or 
having  it  done.  We  are  not  concerned  so  much  about  the 
law  as  it  was,  as  we  are  concerned  about  the  law  as  it  is. 
It  must  be  conceded  that  the  legislature  is  omnipotent  within 
the  limits  of  its  constitutional  rights.  When  it  speaks,  the 
courts  listen  and  obey.  A  study  of  the  law  as  it  was  prior  to 
the  enactment  of  the  statute  in  question  is  profitable  only  in 
so  far  as  it  may  aid  in  the  interpretation  of  the  act  of  the 
legislature,  but  the  act  itself  constitutes  the  law  which  must 
govern  the  court.  It  is  not  for  us  to  say  that  it  is  a  departure 
from  prior  legislation,  nor  that  it  contravenes  the  pronounce- 


Digitized  by  LjOOQ IC 


Jan.  1916]       Cobrell  v.  Williams,  Etc.,  Co.  585 

ments  of  this  court  upon  the  same  subject.  All  this  must 
yield  to  the  latest  pronouncement  of  the  legislature  upon 
the  same  subject.  It  is  not  for  us  to  say  that  an  act  of  the 
legislature  appears  unreasonable  or  even  unfair  when  en- 
forced, if  the  enactment  was  within  the  constitutional  power 
of  the  legislature  to  make. 

The  act  under  consideration,  and  we  think  it  controls 
the  rights  of  the  parties  in  this  suit,  is  plain  and  unam- 
biguous. The  rules  for  the  interpretation  and  construction 
of  legislative  enactments  are  valuable  only  in  so  far  as,  in 
their  application,  we  are  able  to  better  ascertain  and  deter- 
mine the  intent  of  the  legislature  as  expressed  in  the  act. 
Where  the  act  is  plain  and  unambiguous,  there  is  no  room 
for  construction.  Nowhere  in  the  act  does  it  appear  that  the 
employee  assumes  any  risks  incident  to  the  negligence  of  the 
master,  where  the  mdster  knows  of  the  conditions  which  con- 
stitute the  negligence,  except  where,  in  the  ordinary  course 
of  the  servant's  employment,  it  is  the  duty  of  the  servant 
to  make  repairs  or  remedy  defects.  What  could  be  plainer 
than  to  say,  under  such  conditions,  **nor  shall  the  employee 
under  such  conditions  be  deemed  to  have  waived  the  negli- 
gence, if  any,  unless  the  danger  be  imminent  and  to  such  an 
extent  that  a  reasonably  prudent  person  would  not  have 
continued  in  the  prosecution  of  the  work". 

Men  must  work  to  live.  There  is  a  class  of  men  in  the 
world  who  depend  upon  their  daily  labor  for  the  maintenance 
of  themselves  and  family.  They  are  skilled  in  certain  lines 
of  work,  and  seek  employment  in  these  lines.  There  are  men 
whose  business  it  is  to  employ  these  men  for  their  gwn  profit. 
Without  the  labor  of  these  men,  these  institutions  could  not 
thrive  ox  even  live.  The  law  has  assumed  to  protect  the 
wage-earner.  Public  policy  demands  that  he  have  protection 
in  the  performance  of  the  world's  work,  and  enjoins  upon 
the  master  certain  duties  for  protection,  as  indicated  in  the 
acts  hereinbefore  set  out.  Even  when  these  factories  and 
places  where  men  are  required  to  work  are  carefully  guarded, 
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there  is  risk  ever  attendant  upon  their  labors,  risk  to  life 
and  limb;  these  even  when  the  master  has  used  the  highest 
degree  of  care  for  the  protection  of  the  servant. 

The  law,  as  we  read  it  now,  does  not  tolerate  negligence 
on  the  part  of  the  master  that  imperils  the  life  or  limb  of  the 
servant,  and  so,  where  the  master  has  failed  to  discharge  the 
duties  of  a  master,  has  neglected  to  provide  for  the  safety  of 
his  servant,  when  it  lies  within  his  power  to  do  so,  and  the 
danger  to  the  servant  is  thereby  increased  beyond  the  ordinary 
hazards  incident  to  the  work,  the  law  says  to  the  master: 

**If  you  know  that  this  negligence  has  produced  a  peril 
to  the  life  and  limb  of  your  servant,  you  cannot  be  heard  to 
say  that  the  servant  knew  it  and  continued  to  work  without 
complaint,  and  the  mere  fact  that  you  have  made  the  place  m 
which  your  servant  is  required  to  work  so  imminently  dapger- 
ous  to  his  life  and  limb  that  a  reasonably  prudent  man  would 
not  continue  to  work  in  the  place  does  not  excuse  your  negli- 
gence, if,  peradventure,  the  servant  continues  to  serve  you 
under  the  conditions  which  you  have  created,  except  only 
when  it  is  the  duty  of  the  servant,  in  the  ordinary  course  of 
his  employment,  to  make  repairs  or  remedy  the  defects.  You 
cannot  be  heard  to  say  you  were  so  grossly  negligent  and 
created  such  imminent  danger  that  a  servant  who  continues 
in  your  employment,  under  the  conditions  that  you  created, 
must  suffer  all  the  loss  incident  to  the  injury  because,  per- 
adventure, he  continued  in  your  employment  under  those 
conditions." 

This,  we  think,  is  not  only  what  the  legislature  intended 
to  say,  but  what  it  did  in  fact  say  in  the  enactment  under  con- 
sideration, and  we  are  contented  to  pronounce  the  law  as  we 
find  it  written.  With  this  construction  of  the  statute,  it  is 
apparent  that  the  court  did  not  err  in  refusing  the  instruction 
asked.  This  was  the  only  debatable  ground,  if  debatable,  in 
the  case. 

We  find  no  error  justifying  a  reversal,  and  the  cause  is— 
Affirmed. 
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Ladd,  Weaver  and  Preston,  JJ.,  concur. 

Deemer,  J.  (Dissenting). — I.  The  opinion  proceeds 
upon  the  theory  that  the  case  involves  nothing  more  than 
the  construction  of  Section  4999-a3  of  the  Code,  being  Section 
1  of  Chapter  219  of  the  Acts  of  the  33d  General  Assembly; 
although  it  assumes  that  defendant's  liability  is  predicated 
primarily  upon  Sec.  4999-a2,  a  safety  appliance  act  passed 
by  the  29th  General  Assembly,  known  as  Section  2  of  Chapter 
149.  The  admitted  eflPect  of  the  holding  of  the  majority  is 
that,  where  the  property,  machinery  or  appliance  of  an  em- 
ployer is  defective  or  out  of  repair,  or  where  it  is  the  duty 
of  the  employer,  from  the  character  of  the  place  or  the  work, 
to  furnish  reasonably  safe  machinery,  appliances  or  place 
to  work,  an  employee  shall  not  be  deemed  to  have  assumed 
the  risk  by  continuing  in  the  prosecution  of  the  work  growing 
out  of  any  defect  of  which  the  employee  had  knowledge,  when 
the  employer  also  had  knowledge,  except  when,  in  the  usual 
course  of  his  employment,  it  was  the  duty  of  the  employee  to 
make  the  repairs  or  remedy  the  defect,  and  not  then  unless 
the  danger  from  continuing  in  the  employment  was  imminent 
and  to  such  an  extent  that  a  reasonably  prudent  man  would 
not  have  continued  with  the  prosecution  of  the  work.  The 
last  sentence  of  the  act  is  not  considered  by  the  majority,  and 
the  fact  that  the  negligence  of  the  defendant  in  this  case  may 
have  been  a  violation  of  the  factory  act  is  apparently  regarded 
as  of  no  importance.  It  is  largely  because  of  these  facts  that 
I  am  impelled  to  register  a  dissent;  for  the  opinion  is  an 
authority  for  the  proposition  that,  no  matter  what  the  negli- 
gence of  the  employer,  the  employee  does  not  assume  the  risk 
unless  it  was  the  duty  of  the  employee  himself  to  repair  the 
machinery  by  which  he  was  injured,  or  remedy  the  defect,  no 
matter  what  it  may  have  been,  and  not  then  unless  the  danger 
was  imminent  and  the  hazard  so  great  that  a  reasonably 
prudent  person  would"  not  have  continued  in  the  work. 
Shortly  stated,  the  rule  announced  by  the  majority  is  this: 
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An  employee  working  about  defective  machinery,  or  in  any 
unsafe  place,  although  it  may  have  been  his  express  duty  by 
his  contract  of  employment  to  make  the  necessary  repairs  or 
remedy  the  defect,  and  he  is  himself  guilty  not  only  of  breach 
of  contract  but  also  of  negligence,  may  entirely  disregard  his 
duty  to  his  employer,  fail  and  neglect  to  repair  the  defective 
machine  or  to  remedy  the  defect,  whatever  it  may  have  been, 
continue  to  work  about  and  with  the  defective  machine  or 
appliance  and  still  recover  from  his  employer,  unless  the 
danger  was  imminent  and  so  hazardous  that  a  reasonably 
prudent  person  would  not  have  continued  in  the  prosecution 
of  the  work.  I  cannot  believe  that  the  legislature  intended 
to  so  change  the  law  as  it  theretofore  existed,  and  as  it  now 
exists  in  all  other  matters,  as  to  allow  one  to  thus  take  ad- 
vantage of  his  own  wrong  and  his  own  failure  to  do  his  duty 
to  his  employer.  Moreover,  according  to  the  doctrine  of  the 
majority,  no  matter  how  imminent  the  danger  or  how  great 
the  hazard  to  an  employee  in  continuing  to  work  in  a  dan- 
gerous place  or  with  defective  machinery,  he  does  not  assume 
the  risk  incident  thereto.  Although  he  may  know  it  is  prac- 
tically suicidal  to  continue  his  work,  still  he  cannot  be  held 
to  assume  the  risk,  unless  it  was  his  duty  in  the  course  of  his 
regular  employment  to  make  repairs  or  remedy  the  defects. 
Could  any  greater  premium  be  put  upon  an  employee's 
negligence?  If  these  be  correct  propositions  of  law,  then  an 
employee  is  largely  relieved  of  any  duty,  and  he  cannot  be 
held  guilty  of  contributory  negligence  as  a  matter  of  law  or 
even  as  a  fact,  for  he  is  acting  in  obedience  to  the  written  law. 
I  cannot  believe  that  the  legislature  intended  any  such  re- 
sults. If  it  did,  there  was  no  occasion  for  the  enactment 
of  a  workmen's  compensation  act,  and  every  employee  about 
an  industrial  plant  should  refuse  to  come  within  its  terms; 
for  it  is  a  delusion  and  a  snare.  I  am  convinced  that  the 
statute  in  question  will  not  bear  th^  interpretation  placed 
upon  it  by  the  majority. 

It  is  an  elementary  rule  in  the  construction  of  statutes 
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to  consider  the  old  law  as  it  stood  before  the  passage  of  the 
act,  the  mischief  which  the  new  was  designed  to  remedy,  the 
nature  of  the  remedy  and  the  true  reason  therefor.    This  rule 
is  as  old  as  time  and  has  proved  a  safe  guide  in  the  past. 
What  then  was  the  old  law  before  the  adoption  of  any  statute 
upon  the  subject?    In  the  absence  of  statute,  a  master  is  re- 
quired only  to  exercise  ordinary  care  to  make  a  reasonably 
safe  place  for  his  employees  to  work,  to  furnish  them  with 
reasonably  safe  machinery  and  appliances  and  to  use  reason- 
able care  in  keeping  them  safe.    He  is  not  required  to  furnish 
the  latest,  the  best  or  the  most  approved  machinery  or  appli- 
ances; nor  is  he  bound  to  keep  his  place  safe.     The  master 
has  the  right  to  manage  and  conduct  his  business  according 
to  his  own  judgment,  even  though  other  methods  may  be 
safer.    As  a  corollary  to  this  doctrine,  it  is  universally  held 
that  a  servant  or  employee,  when  entering  the  employ  of  his 
master,  assumes  all  the  risks  which  are  incident  to  the  employ- 
ment which  are  obvious  to  him  or  which  are  discernible  by 
the  exercise  of  ordinary  or  reasonable  care  on  his  part,  al- 
though the  risks  might  have  been  obviated  by  the  master.    One 
who  is  compos  mentis,  in  presenting  himself  for  employment 
undertakes  by  his  contract  of  employment  to  assume  all  the 
ordinary  risks  incident  to  his  employment  and  cannot  insist 
that  the  employer  make  any  changes  in  his  place  of  work  or 
in  the  appliances  for  doing  it,  although  the  employer  does 
undertake  to  use  reasonable  care  in  keeping  in  repair  such 
appliances  as  he  does  use,  and  also  agrees  not  to  submit  his 
employee  to  hidden  dangers  of  which  the  employee  is  not 
advised  and  which  are  not  discernible  by  the  use  of  ordinary 
care.    This  is  what  has  been  denominated  true  assumption  of 
risk. 

As  a  part  of  the  same  doctrine,  it  is  held  that  if,  as  a 
part  of  his  employment,  the  employee  undertakes  to  make 
repairs  or  to  keep  the  premises  in  a  reasonably  safe  condition 
and  fails  to  comply  with  his  contract,  he  cannot  hold  his 
master  liable  for  injuries  growing  out  of  the  use  of  dangerous 
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or  defective  articles,  (1)  because  he  and  not  the  master  is 
at  fault,  and  (2)  because  he  has  elected  to  assume  the  risk 
growing  out  of  the  use  of  the  dangerous  appliance  rather 
than  to  fulfill  his  contract  with  his  master  and  make  the 
repairs.  No  matter  how  stated  in  such  circumstances,  it  is 
universally  held  that  an  injured  employee  cannot  recover  if 
the  injury,  was  due  to  his  own  failure  to  repair.  WaklqtUst 
V,  Maple  Orove  Coal  &  Mining  Co.,  116  Iowa  720 ;  Siroble  v. 
Chicago,  M.  &  St,  P.  R,  Co,,  70  Iowa  555.  If,  however,  the 
master  fails  in  his  duty  to  furnish  a  reasonably  safe  place  to 
work  or  proper  tools  and  appliances  or  to  keep  the  same  in 
a  reasonably  safe  condition,  and  the  servant  becomes  aware 
of  the  defects  and  the  dangers  incident  to  their  use,  and, 
without  making  protest  or  complaint,  he  continues  in  his 
master's  employment,  he  is  deemed  to  have  assumed  the  risk 
incident  to  the  use  thereof,  to  the  same  extent  as  if  the  defects 
and  dangers  had  existed  at  the  time  he  entered  his  master's 
employment  and  were  assumed  as  one  of  the  incidents  thereof. 
Kohn  V.  McNulta,  (Ohio)  147  U.  S.  238  (13  S.  Ct.  Rep.  298)  ; 
Greenleaf  v,  Dubuque  <&  S.  C,  R,  Co.,  33  Iowa  52 ;  Muldowney 
V.  Illinois  C.^R.  Co.,  39  Iowa  615;  Way  v.  lUinois  C.  JB.  Co., 
40  Iowa  341 ;  Lumley  v.  Caswell,  47  Iowa  159.  But  if,  upon 
discovering  the  defect,  the  employee  makes  complaint  to  the 
master  or  his  authorized  agent,  and  is  promised  that  repairs 
will  be  made,  he  may  rest  on  that  assurance  and  continue  his 
employment  without  assuming  the  risk  or  being  guilty  of 
contributory  negligence  as  a  matter  of  law,  unless,  to  his 
knowledge  as  a  reasonably  prudent  man,  the  hazard  in  the 
use  of  the  defective  place  or  appliance  is  so  imminent  and 
the  peril  so  great  that  a  reasonably  prudent  man  would  not 
have  encountered  it.  After  a  promise  by  the  master  to  repair, 
the  servant  may  continue  his  work  for  a  reasonable  time  there- 
after for  reparation  to  be  made,  without  assuming  the  risk  or 
being  guilty  of  contributory  negligence  as  a  matter  of  law, 
unless,  as  before  stated,  the  hazard  is  imminent  and  to  do 
so  would  be  practically  suicidal.    Stoutenburgh  v.  Dow,  GUr 
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man,  Hancock  Co.,  82  Iowa  179;  Pieart  v.  Chicago,  R.  I.  & 
P.  E.  Co,,  82  Iowa  148. 

Again,  if,  without  promise  of  repair,  the  master,  after 
complaint,  assures  the  servant  that  the  place  is  safe,  the 
employee  is,  as  a  rule,  justified  in  relying  on  this  assurance 
and  does  not,  as  a  rule,  assume  the  risk.  This  latter  is  as- 
sumption of  risk  in  its  larger  sense.  But  here  again,  if  a 
duty  devolves  upon  the  servant,  in  virtue  of  his  employment, 
to  keep  the  place  safe  or  to  make  the  needed  repairs,  and  he 
fails  of  his  duty  in  this  respect,  he  assumes  the  risk ;  for  he, 
and  not  the  master,  is  in  default  unless  the  master  knows  of 
the  defect  and  danger;  but  even  if  he  does  know  and  the 
servant  makes  no  complaint,  the  master  may  assume  that  the 
servant  prefers  to  assume  the  risk.  It  is  always  to  be  as- 
sumed, when  a  servant  enters  the  employ  of  another, 'that 
he  has  the  knowledge  fitting  him  for  the  employment,  under- 
stands the  ordinary  hazards  connected  therewith  and  is  con- 
tent to  assume  them;  and  the  same  doctrine  applies  if  the 
defects  and  dangers  become  apparent  to  him  as  a  reasonably 
prudent  man  after  he  has  entered  upon  his  employment ;  for, 
in  the  absence  of  statute,  there  is  nothing  contrary  to  law  or 
public  policy  in  the  doctrine  of  assumption  of  risk. 

So  much  as  to  the  common  law  upon  the  subject,  which 
has  been  stated  in  an  oracular  way,  without  the  citation  of 
nimierous  authorities.  One  of  the  mischiefs  of  the  common 
law  was  the  right  of  an  employer  to  use  almost  any  kind  of 
machinery  that  his  interests  seemed  to  dictate,  without  refer- 
ence to  the  life  or  the  safety  of  his  employees;  and  so  not 
only  the  Federal  Congress,  but  many,  if  not  all,  of  the  state 
legislatures,  have  from  time  to  time  passed  what  have  been 
denominated  safety  appliance  acts,  requiring  the  use  of  cer- 
tain machinery  or  appliances,  guards  for  machinery,  pulleys 
and  various  othet  devices  for  the  safety  of  employees.  The 
same  legislative  bodies  have  also  passed  statutes  changing  the 
common-law  rules  with  reference  to  assumption  of  risk  and 
contributory  negligence  of  employees — ^in  some  states  abolish- 
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ing  both  doctrines;  in  others,  modifying  one  or  the  other,  or 
both.  In  this  jurisdiction,  the  legislature  first  attempted  to 
deal  with  the  safety  of  employees.  The  first  act  in  this  state 
with  reference  to  the  matter  dealt  with  the  guarding  of 
machinery,  and,  so  far  as  material,  reads  as  follows: 

"It  shall  be  the  duty  of  the  owner,  agent,  superintendent 
or  other  person  having  charge  of  any  manufacturing  or  other 
establishment  where  machinery  is  used,  to  furnish  and  supply 
or  cause  to  be  furnished  and  supplied  therein,  belt  shifters  or 
other  safe  mechanical  contrivances  for  the  purpose  of  throw- 
ing belts  on  and  off  pulleys,  and,  wherever  possible,  machinery 
therein  shall  be  provided  with  loose  pulleys;  all  saws,  plan- 
ers, cogs,  gearing,  belting,  shafting,  set-screws  and  machinery 
of  every  description  therein  shall  be  properly  guarded." 

This  was  passed  by  the  29th  Oeneral  Assembly  and  is 
known  as  Section  2  of  Chapter  149  of  the  acts  of  that 
assembly,  and  it  has  not  been  substantially  changed  since  its 
enactment.  Failure  of  an  employer  to  comply  with  this 
statute  has  been  held  to  be  negligence  entitling  an  injured 
employee  to  recover.  McCreery  v.  Union  Roofing  <fe  Mfg.  Co., 
143  Iowa  303 ;  Kirchoff  v.  Hohnsbehn  Creamery  Supply  Cg., 
148  Iowa  508;  Verlin  v.  V.  8.  Gypsum  Co.,  154  Iowa  723. 
After  some  wabbling  on  the  subject,  this  court,  without  refer- 
ence to  any  statutory  provision  on  the  subject,  finally  held 
that,  as  assumption  of  risk  would  defeat  the  very  purpose  of 
the  statute,  the  ordinary  common-law  rule  upon  that  subject 
does  not  apply  in  all  its  aspects.  See  Sutton  v.  Des  Moines 
Bakery  Co.,  135  Iowa  390;  Bromberg  v,  Evans  Laundry  Co., 
134  Iowa  38 ;  Woolf  v.  The  Naum^an  Co.,  128  Iowa  261 ;  Verlin 
V.  Oypsum  Co.,  supra.  Whether  or  not  contributory  negli- 
gence would  bar  the  right  of  an  employee,  was  involve4,  if 
not  decided  in  the  negative,  in  one  case  (see  McCreery  case, 
supra) ;  but  it  was  finally  held  that  the  injured  employee 
must  show  freedom  from  contributory  negligence.  Wheeler 
V.  Sioux  Paving  Brick  Co,,  162  Iowa  414 ;  Poli  v.  Numa  Coal 
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Co.,  149  Iowa  104,  105.  I  shall  revert  to  this  matter  again 
in  dealing  with  another  branch  of  the  case. 

As  the  common-law  doctrine  of  assumption  of  risk 
hitherto  stated  was  not  satisfactory,  the  32d  (Jeneral.  As- 
sembly passed  an  act  reading  as  follows: 

**In  all  cases  where  the  property,  works,  machinery  or 
appliances  of  an  employer  are  defective  or  out  of  repair  and 
the  employee  has  knowledge  thereof,  and  has  given  written 
notice  to  the  employer,  or  to  any  person  authorized  to  receive 
and  accept  such  notice,  or  to  any  person  in  the  service  of  the 
employer  and  entrusted  by  him  with  the  duty  of  seeing  that 
the  property,  works,  machinery  or  appliances  are  in  proper 
condition,  of  the  particular  defect  or  want  of  repair  or  when 
the  employer  or  such  other  person  has  been  notified  in  writing 
of  such  defect  or  want  of  repair  by  any  persQU  whose  duty 
it  is  under  the  rules  of  the  employer  or  the  laws  of  the  state 
to  inspect  such  works,  machinery  or  appliances,  or  any  person 
who  is  subject  to  the  risk  incident  to  such  defect  or  want  of 
repair;  no  employee  after  such  notice,  shall  by  reason  of 
remaining  in  the  employment  with  such  knowledge,  be  deemed 
to  have  ajssumed  the  risk  incident  to  the  danger  arising  from 
such  defect  or  want  of  repair." 

This  is  known  as  Chapter  181,  Acts  32d  (General  As- 
sembly. It  changed  the  previoifs  law  as  follows :  It  provides 
that,  if  an  employee  having  knowledge  of  defects  gives  writ- 
ten notice  to  his  employer,  or  if  such  notice  is  given  by  any 
state  inspector,  the  employee  shall  not,  after  such  notice,  be 
deemed  to  have  assumed  the  risk  incident  to  the  danger,  by 
reason  of  continuing  to  work  therewith.  In  other  words,  no 
promise  of  repair  by  the  master  is  needed.  All  required  is 
that  the  employer  be  given  written  notice  of  the  defect. 
Manifestly,  no  other  changes  were  made  by  this  statute.  This 
was  amended  by  the  33d  (General  Assembly  so  as  to  make  the 
statute  read: 

**In  all  cases  where  the  property,  works,  machinery  or 
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appliances  of  an  employer  are  defective  or  out  of  repair,  and 
where  it  is  the  duty  of  the  employer  from  the  character  of  the 
place,  work,  machinery  or  appliances  to  furnish  reasonably 
safe  machinery,  appliances  or  place  to  work,  the  employee 
shall  not  be  deemed  to  have  assumed  the  risk,  by  continuing 
in  the  prosecution  of  the  work,  growing  out  of  any  defect  as 
aforesaid,  of  which  the  employee  may  have  had  knowledge 
when  the  employer  had  knowledge  of  such  defect,  except  when 
in  the  usual  and  ordinary,  course  of  his  employment  it  is  the 
duty  of  such  employee  to  make  the  repairs,  or  remedy  the 
defects.  Nor  shall  the  employee  under  such  conditions  be 
deemed  to  have  waived  the  negligence,  if  any,  unless  the  dan- 
ger be  imminent  and  to  such  extent  that  a  reasonably  prudent 
person  would  not  have  continued  in  the  prosecution  of  the 
work ;  but  this  statute  shall  not  be  construed  so  as  to  include 
such  risks  as  are  incident  to  the  employment ;  and  no  contract 
which  restricts  liability  hereunder  shall  be  legal  or  binding." 
This  is  known  as  Section  4999-a3  of  the  Supplement  of 
1913,  and  is  the  statute  now  under  consideration.  It  is  mani- 
fest that  it  changes  the  prior  statute  by  dispensing  with 
notice  to  the  employer,  and  also  changes,  but  to  a  large  extent 
recognizes,  the  rules  of  the  common  law.  The  hand  that  drew 
the  last  enactment  had  a  better  comprehension  of  the  common 
law  upon  the  subject  of  assumption  of  risk  than  the  one  which 
drew  the  first  statute,  and  evidently  intended  to  dispense 
entirely  with  the  necessity  of  any  notice,  protest  or  complaint 
on  the  part  of  the  emplo3''ee  where  both  the  employer  and 
employee  have  knowledge  of  the  defect,  and  also  to  get  rid  of 
the  doctrine  that  the  employee  must  have  secured  a  promise 
of  repair  on  the  part  of  the  master,  in  order  to  justify  him  in 
the  continuance  of  the  work  with  defective  appliances.  It 
does  not  change  the  rule  of  the  common  law  where  either 
employer  or  employee  had  no  knowledge  of  the  defect,  and, 
it  will  be  observed,  makes  no  reference  whatever  to  the  safety 
appliance  acts  which  had,  long  prior  to  that  time,  been  placed 
upon  the  statute  books.     It  does  specifically  refer  to  cases 
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where  it  is  the  duty  of  an  employer  to  furnish  reasonably 
safe  machinery,  6^c.,^— meaning,  of  course,  the  common-law 
obligation, — and  then  sajrs  that,  notwithstanding  the  statute, 
an  employee  is  still  held  to  have  assumed  such  risks  as  are 
incident  to  his  employment, — meaning,  of  course,  the  assump- 
tion of  risk  first  considered  by  me  in  this  dissent.  It  also 
undertakes  to  preserve  the  doctrine  that,  if  it  be  the  duty  of 
,  the  employee  to  make  repairs  or  remedy  defects,  he  will  be 
held  to  have  assumed  the  risk  if  he  fails  in  that  duty.  It  also 
recognizes  the  doctrine  that  in  some  cases,  if  not  all,  an  em- 
ployee will  not  be  justified  in  continuing  his  work  if  the 
danger  is  imminent  and  to  such  an  extent  as  that  a  reason- 
ably prudent  person  would  not  have  continued  in  the  prosecu- 
tion of  the  work.  The  majority  say  that  this  limitation  ap- 
plies only  to  cases  where  it  was  the  duty  of  the  employee  to 
make  the  repairs  or  remedy  the  defects ;  but  it  is  my  opinion 
that  it  applies  to  all  cases,  the  statement  "under  such  condi- 
tions'' referring  to  cases  where  the  employer  was  under  the 
duty  to  furnish  reasonably  safe  machinery,  etc.,  and  where 
both  employer  and  employee  had  knowledge  of  the  defects, 
and  not  to  a  case  where  it  was  the  duty  of  the  employee  to 
make  repairs  or  remedy  the  defects.  The  very  term  itself 
''under  such  condiiions"  manifestly  refers  not  to  duty,  but 
to  conditions.  If  not,  why  use  the  plural  in  expressing  the 
thought?  Statutes  like  this  which  are  remedial  in  character 
must  be  construed  with  reference  to  the  common  law  and 
made  to  fit  therein  and  harmonize  therewith.  To  my  mind, 
there  is  no  doubt  or  ambiguity  in  the  language  used  or  in 
the  interpretation  to  be  given.  At  common  law,  an  employee 
whose  duty  it  was  to  make  repairs  or  remedy  defects  could 
not  bfe  heard  to  say,  **  Although  I  was  at  fault  in  not  doing 
my  duty,  still  I  did  not  assume  the  risk  and  I  will  place  the 
responsibility  upon  my  employer."  Neither  could  he,  even  if 
he  were  in  a  position  ordinarily  to  say  that  he  did  not  assume 
the  risk,  subject  himself  to  imminent  danger  and  assume 
hazards  which  a  reasonably  prudent  person  would  not  have 
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subjected  himflelf  to.  This  statute  was  not  made  to  penalize 
an  employer,  but  to  modify  the  doctrine  of  assumption  of 
risk,  preserving  some  of  its  features, — obviously,  those  which 
did  not  impose  any  hardship  on  the  employee.  Surely,  if  it 
is  the  duty  of  an  employee  to  make  repairs  and  remedy  de- 
fects, he  should  not  be  heard  to  say  that  ''Although  I  was  in 
fault,  the  blame  should  be  shouldered  entirely  upon  my  em- 
ployer.'* Again,  it  is  not  in  the  interest  of  public  policy  to 
make  one  indifferent  to  his  own  life.  Under  the  construction 
placed  upon  the  statute  by  the  majority,  it  makes  no  differ- 
ence how  imminent  the  danger  or  how  great  the  peril,  an 
employee,  unless  under  a  duty  to  make  the  repairs  or  remedy 
defects,  does  not  assume  the  risks  incident  to  the  use  of  de- 
fective appliances  or  of  dangerous  places  to  work.  He  may 
still  go  ahead  with  his  work,  although  he  knows  that  it  is 
suicidal  to  do  so,  and  still  hold  his  master  liable. 

To  my  mind  it  is  clear  that,  under  this  statute,  an  em- 
ployee does  assume  all  such  risks  as  are  incident  to  his  em- 
ployment. He  does  assume  all  risks,  if  that  term  may  prop- 
erly be  so  used,  if  it  was  his  duty  to  make  the  repairs  or 
remedy  the  defects  which  caused  his  injury ;  and  he  cannot  be 
heard  to  complain  if,  with  knowledge  of  defects  and  dangers 
which  are  imminently  dangerous  and  hazardous,  so  much  so 
that  no  reasonably  prudent  man  would  have  submitted  to 
them,  he  continues  in  his  work  with  the  dangerous  machine 
or  appliance  or  in  a  dangerous  place.  This  construction 
harmonizes  the  statute  with  the  common  law  and  was  mani- 
festly what  the  legislature  had  in  mind.  A  careful  reading 
of  the  statute,  with  reference  to  its  proper  grammatical  con- 
struction, surely  shows  that  an  employee  whose  duty  it  is  to 
make  repairs  or  remedy  defects  cannot  complain  of  his  master 
for  not  doing  the  things  which  the  servant  himself  has  under- 
taken to  perform,-  nor  should  he  be  allowed  to  take  upon 
himself  hazards  to  which  the  law  says  he  should  not  subject 
himself  and  then  complain  of  the  master  for  his  wrongdoing. 
As  already  stated,  such  a  rule  is  not  in  the  interest  of  public 


Digitized  by  LjOOQ IC 


Jan.  1916]       Corbell  v.  Wiluams^  Etc.,  Co.  597 

policy.  This  construction,  and  this  only,  harmonizes  the 
statute  with  the  common  law  and  comports  with  the  growth  of 
the  law  upon  the  subject.  I  shall  not  take  up  the  statutes 
with  reference  to  contributory  negligence,  for  they  are  not 
involved  in  this  case.  The  only  ones  which  might  apply  were 
passed  after  this  case  was  tried  and  are  not  applicable  to  it. 
But  see  Code  Supplement,  1913,  Section  2071,  and  Supple- 
mental Supplement,  1915,  Section  3593-a.  It  is  enough  to  say 
that  the  case  was  submitted  on  the  theory  that  plaintiff  was 
required  to  negative  contributory  negligence. 

II.  It  is  said,  however,  that  this  case  falls  under  the 
safety  appliance  act  first  quoted,  and  that  assumption  of  risk 
was  no  defense,  imder  the  doctrine  of  Pali  v.  Numa  Coal  Co,, 
supra;  Winn  v.  Town  of  Anthon,  168  Iowa  699 ;  Woodworih 
V.  Iowa  C,  R.  Co.,  170  Iowa  697;  Wheeler  v.  Sioux  Paving 
Brick  Co.,  supra;  Verlin  v.  Oypsum  Co.,  supra;  Rhodes  v.  Des 
Moines,  I.  F.  &  N.  R,  Co.,  139  Iowa  327.  Had  the  case  been 
tried  upon  that  theory,  I  would  be  inclined  to  agree  with 
counsel  that,  notwithstanding  the  statute  in  question  which 
makes  no  reference  to  safety  appliance  acts,  the  doctrine  of 
assumption  of  risk  is  not  in  the  case.  But  the  case  was  not 
tried  on  this  theory.  It  was  submitted  as  if  Section  4999-a3, 
Supplement  to  the  Code,  1913,  applied;  and  the  sole  con- 
troversy on  this  appeal  is  whether  or  not  the  trial  court  cor- 
rectly interpreted  that  statute.  I  shall  not,  therefore,  take 
any  more  time  with  this  aspect  of  the  case  than  to  say  that  it 
will  be  time  enough  to  consider  the  matter  when  it  properly 
arises.  The  majority  do  not  attempt  to  sustain  the  judgment 
on  this  theory,  and  my  dissent  applies  not  to  the  result  alone, 
but  to  the  reasoning  on  which  the  result  is  reached. 

Assimiption  of  risk,  as  pointed  out  in  the  decisions  already 
cited,  is  quite  a  different  thing  from  contributory  negligence, 
and  an  instruction  on  the  latter  subject,  even  if  correct  as  a 
matter  of  law,  does  not  cure  an  error  in  instructing  or  failing 
to  instruct  on  assumption  of  risk.  This  is  pointed  out  in 
the  cases  already  cited,  and  also  in  MiUer  v.  White  Bronze 
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Monument  Co,,  141  Iowa  701.  Theee  cases  so  well  point  out 
the  distinction  between  the  two  that  I  need  not  elaborate.  The 
instruction  asked  by  defendant  on  assumption  of  risk  should 
have  been  given,  and  the  one  given  by  the  court  on  contribu- 
tory negligence  did  not  cure  the  defect.  Although  a  little  out 
of  order,  I  have  thought  it  advisable  here  to  refer  to  a  few 
authorities  sustaining  the  view  that  a  statute  should  be  con- 
strued in  the  light  of  the  common  law.  It  is  well  settled  that 
whatever  is  newly  created  by  statute  draws  to  itself  the  same 
qualities  as  if  it  had  existed  at  the  common  law  and  is  to  be 
interpreted  in  the  light  thereof.  In  other  words,  it  is  to  be 
construed  in  harmony  with  their  policy  and  with  the  common 
law.  See  Bishop  on  Written  Laws,  Section  139  et  seq.;  36  Cyc. 
1145,  and  cases  cited. 

For  the  reason  stated,  I  am  impelled  to  dissent  both  from 
the  argument  and  the  conclusion  of  the  majority. 


E.  F.  Bbnham,  Adm.,  et  al..  Appellants,  v.  Eblb  B.  Tueklb, 

Appellee. 

WIUiS:     Ctonstnictlon— -Bides— Precedents— Intention   of   Testator. 

1  In  view  of  the  infinitely  different  ways  in  which  wiUs  are  phrased, 
it  is  of  no  avail,  in  the  construction  thereof,  to  cite  rulep  of  con- 
struction  or  to  draw  on  the  storehouse  of  precedent,  unless  such 
rules  or  precedents  really  help  to  unlock  the  intentions  of  the 
testator. 

WIIiIiS:     Constrnction— Idfe  Estates— Power  of  Alienation— -Inten- 

2  tton— Technical  Tezms.  Whether  a  will  grants  a  life  estate  with 
or  without  pouter  of  alienation  is  a  simple  matter  of  intention, 
to  be  gathered  (a)  from  the  will  and  (b)  from  its  background, 
unhampered  by  nice  technical  shades  of  meaning  which  ancient 
precedent  may  have  given  to  certain  words. 

PRINCIPLE  APPLIED:  The  background  of  a  will  was:  The 
testator  and  his  wife,  a  woman  of  simple  habits,  were  77  years 
old  when  the  will  was  executed.  A  deceased  daughter  had  left  a 
"ne'er-do-well"  husband  and  two  children,  which  children  the 
testator  had  affectionately  cared  for.     The  will  provided: 

1.    The  payment  of  debts. 
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2.  M  absolute  devise  in  fee  timple  to  the  wife  of  a  home,  to 
do  with  as  she  sees  fit. 

3.  "To  my  wife  I  give,  devise  and  bequeath  during  her  life 
the  use,  income  and  control  of  all  other  property  ...  of 
which  I  may  die  seized  .*\ 

4.  "At  the  death  of  my  wife,  the  following  real  estate 

shall  go  in  fee  simple  to  (the  grandson)  as  soon  as  he  becomes 
23  years  of  age,  but  he  is  to  have  the  income  of  said  land  after 
my  wife's  death.'' 

5.  A  like  provision  as  No.  4  for  the  granddaughter. 

6.  "All  other  property  of  my  estate  that  shall  remain  at  the 
death  of  my  wife  ...  I  devise  and  bequeath  to  (said  grand- 
children) but  they  are  only  to  have  the  income  from  the  time  of 
my  wife's  death  until  they  become  23  years  old." 

7.  "The  payment  of  taxes  shall  be  carefully  attended  to  by 
whoever  has  charge  of  the  estate,  whether  it  be  by  my  wife  during 
her  lifetime  or  the  guardian  or  trustee  of  said  children  until 
they  come  into  possession." 

H^d,  the  wife,  aside  from  the  devise  of  the  home,  took  a  life 
estate  in  the  "use,  income  and  control"  of  the  properly,  with 
no  power  of  alienation  over  the  principal  of  the  estate. 

wnJiS:    Construction—- Words  of  Large  Import  Followed  by  Words  of 
3    Lesser— Key  to  Intention.    In  the  construction  of  a  will,  the  use 
in  one  clause  of  words  of  large  and  comprehensive  meaning  may 
well  furnish  a  key  to  the  real  intention  of  the  testator  in  a  subse- 
quent clause  wherein  are  used  words  of  less  import. 

PRINCIPLE  APPLIED:     See  under  No.  2,  Items  2,  3. 

WILLS:  "XXse  and  Income"  for  Life — ^Devisee's  Power  Orer-— Be- 
4, 7  malndezman.    A  devise  for  life  of  the  ' '  use,  income  and  control ' ' 
of  property  invests  the  devisee  ^th  power  to  do  as  he  pleases 
with   such   "use   and  income".     A  remainderman  cannot  com- 
plain if  the  devisee  gives  it  away. 

WILLS:    Construction—Life  Estate — ^Power  of  Alienation— Effect  of 

5  Term  "What  Bemains".  The  right  of  the  devisee  of  a  life 
estate  in  property  to  actually  sell  and  dispose  of  the  principal  of 
the  estate  will  not  be  inferred  from  a  provision  disposing  of  "all 
other  property  of  my  estate  that  shall  remain  at  the  death  of"  the 
life  devisee,  when  other  provisions  of  the  will  and  the  circum- 
stances surrounding  its  execution  clearly  evince  an  intention  to 
withhold  the  power  of  alienation. 

PRINCIPLE  APPLIED:     See  under  No.v  2,  Item  6. 

WILLS:    Life  Estate— Wrongful  Disposal  of  Estate— Accountability 

6  of  Life  Tenant  and  Grantee.    A  life  devisee  and,  in  case  of  his 
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death,  hU  estate,  must  account,  along  with  the  grantee,  for  any 
portion  of  the  estate  conveyed  in  violation  of  the  terms  of  the 
will. 

wnJiS:     «*X78e  atad  Income"  for  Life— Devisee's  Power  Orer— R»- 
4,7  maindexman. 

Appeal  from  Muscatine  District  Court. — A.  P.  Babkeb,  Jndge. 

Saturday,  Sbptbmbeb  25,  1915. 

Rehearing  Denied  Friday,  January  21,  1916. 

AcnoN  to  construe  a  will  and  for  an  accounting. — Re- 
versed and  Remanded, 

Milton  Remley,  H.  C.  Madden,  for  appellants. 

Wm.  Hoersch  and  J.  F,  Devitt,  for  appellees. 

Gaynor,  J. — Nathaniel  Tobin  died  in  1895,  testate,  leav- 
ing surviving  him  his  widow,  Eliza  C.  Tobin,  and  two  grand- 
children, Eva  O'Mealey  and  Erie  B.  Turkic,  children  of  his 
deceased  daughter.  Belle  C.  Turkle.  Nathaniel  left  a  will,  in 
which  he  appointed  his  wife,  Eliza  C.  Tobin,  administratrix. 
The  will  was  duly  admitted  to  probate,  and  Eliza  qualified 
as  executrix.  The  will,  so  far  as  is  material  to  this  con- 
troversy, provides: 

**Item  1.  I  direct  that  my  just  debts  and  funeral  ex- 
penses be  first  paid  out  of  my  estate. 

**Item  2.  To  my  wife,  Eliza  C.  Tobin,  I  devise  and  be- 
queath Lot  6  in  Block  7,  in  the  town  of  Atalissa,  in  Muscatine 
County,  Iowa,  absolutely  and  in  fee  simple  as  her  own  prop- 
erty, to  do  with  as  she  sees  fit. 

**Item  3.  To  my  said  wife,  Eliza  C.  Tobin,  I  give,  devise 
and  bequeath,  during  her  lifetime,  the  use,  income  and  control 
of  all  other  property,  whether  real,  personal  or  mixed,  of 
which  I  may  die  possessed,  which  shall  be  in  lieu  of  all  her 
statutory  rights  in  and  to  my  estate. 

**Item  4.    It  is  my  will  that,  at  the  death  of  my  wife. 
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Eliza  C.  Tobin,  the  following  real  estate  situated  in  Muscatine 
County  shall  go  in  fee  simple  to  my  grandson,  Erie  B.  Turkic 
(here  follows  a  description  of  certain  real  estate),  as  soon  as 
he  shall  become  twenty-three  years  of  age,  but  he  is  to  have 
the  use  and  income  of  said  land  from  time  to  time  after  my 
said  wife's  death. 

"Item  5.  It  is  my  will  that,  at  the  death  of  my  said 
wife,  Eliza,  the  following  real  estate  situated  in  Muscatine 
County  shall  go  in  fee  simple  to  my  granddaughter,  Eva  B. 
Turkle  (here  follows  a  description  of  certain  real  estate),  as 
soon  as  she  shall  become  twenty-three  years  of  age,  but  she 
is  to  have  the  income  and  use  of  said  land  from  the  time  of 
my  wife's  death. 

''Item  6,  All  other  property  of  my  estate  that  shall 
remain  at  the  death  of  my  said  wife,  Eliza  C.  Tobin,  whether 
it  be  real,  personal  or  mixed,  I  devise  and  bequeath  to  the 
above  named  Erie  B.  Turkle  and  Eva  B.  Turkle,  share  and 
share  alike,  but  they  are  to  have  only  the  income  thereof 
from  the  time  of  my  wife's  death  until  they  are  respectively 
twenty-three  years  of  age." 

Item  7  provides  that  all  taxes  on  his  estate  shall  be 
promptly  paid,  and  provides  that  this  shall  be  carefully 
attended  to  by  whoever  has  charge  of  the  estate,  whether  it 
be  his  wife,  during  her  lifetime,  or  the  guardian  or  trustees 
of  the  above  named  children  until  they  shall  come  into  pos- 
sion  themselves. 

Item  8  appoints  the  wife  executrix. 

Item  9  appoints  Herbert  Booth  guardian  of  his  two 
grandchildren  until  they  become  of  age,  and  trustee  of  their 
estate  until  they  come  into  possession  thereof  at  the  age  of 
twenty-three. 

A  determination  of  this  controversy  involves  a  construc- 
tion of  this  will ;  and,  "before  proceeding  to  a  consideration  of 
the  claims  urged  by  the  parties,  we  find  it  necessary  to  ascer- 
tain from  this  will  what  the  intent  of  Nathaniel  was  in  the 
disposition   of   his   property,   as   made   in   the   will.     This 
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primarily  involves  a  determination  of  what  rights  in  or  to 
the  property  the  wife,  Eliza,  took  at  the  time  of  his  death. 

Eliza  died  on  the  26th  day  of  June,  1899,  leaving  surviv- 
ing her  the  plaintiflf,  Eva  O'Mealey  (nee  Turkle),  and  the  de- 
fendant, Erie  B.  Turkle,  the  parties  named  in  the  will  as  the 
grandchildren  of  Nathaniel.  The  contention  of  the  plaintiff  is 
that  Eliza  took,  under  the  will,  only  a  life  estate  in  the  property 
therein  mentioned,  except  that  mentioned  in  the  second  item, 
with  a  right  only  to  the  use,  income  and  control  during  her 
life;  and  that,  upon  her  death,  it  passed,  as  provided  in  the 
will,  to  the  grandchildren. 

The  contention  of  the  defendant  is  that,  as  to  the  property 
named  in  the  4th  and  5th  clauses,  to  wit,  the  real  estate,  she 
obtained  a,  life  estate,  with  a  right  to  the  use,  income  and 
control  of  the  same  during  her  life ;  that,  upon  her  death,  it 
passed  to  the  parties  therein  named,  in  fee  simple;  that,  as 
to  all  other  property,  she  took  an  absolute  right  to  the  prop- 
erty, with  power  of  alienation;  that  the  grandchildren,  by 
the  terms  of  the  will,  were  given  only  so  much  of  that  other 
property  as  remained  at  the  time  of  her  death.  Or  that, 
if  she  took  a  life  estate  only  in  the  other  property,  there  was 
coupled  with  the  life  estate  a  power  of  disposition ;  that  she 
took  a  life  estate  in  all  property  mentioned  in  the  3d  clause 
of  the  will,  with  power  of  disposition  added;  and  that  the 
other  parties  named  in  the  will,  to  wit,  the  grandchildren, 
took  only  such  property  as  was  left  undisposed  of  at  the  time 
of  her  death.  These  are  the  controversies  between  the  parties 
touching  the  proper  construction  of  the  will. 

I.  In  construing  a  will,  it  is  the  duty  of  the  court  to  ascer- 
tain and  determine  the  intention  of  the  testator,  as  disclosed 
by  the  instrument.    AH  rules  of  construction  and  interpreta- 
tion are  intended  to  aid  the  court  in  ascer- 
^'  ISJJtion  f*^"       taining  the  intent.    It  is  the  duty  of  the  court 
dents':  RTtention  to  give  effect  to  the  wholc  instrument,  so  far 
as  the  wording  will  permit.    The  first  duty  of 
the  court  is  to  consult  the  document  itself  and,  if  it  is  clear 
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and  unambiguous  in  its  terms,  the  controversy  must  be  deter- 
mined theref rouL  As  is  said  in  some  cases,  it  is  the  duty  of 
the  court  to  take  the  instrument  by  its  four  comers,  consider 
all  that  the  instrument  contains,  and  from  the  whole  instru- 
ment determine  the  intention  of  the  testator  as  to  each  matter 
covered  by  its  terms.  No  part  of  the  instrument  should  be 
read  by  itself,  especially  where  it  is  apparent  from  the  in- 
strument that  the  testator  has  undertaken  to  make  a  disposi- 
tion of  all  his  property,  to  take  effect  upon  his  death.  The 
rules  that  have  been  adopted  for  the  construction  of  wills 
are  useful,  and  only  useful,  when  they  aid  in  the  ascertain- 
ment of  the  intent  of  the  testator.  The  testator  owns  the 
property  and  has  the  right  to  make  such  disposition  of  it  as 
he  pleases,  not  inconsistent  with  the  law  and  public  policy; 
and  to  this  end,  he  may  make  all  legal  restrictions  and  limita- 
tions upon  the  passing  of  the  title  from  himself  to.  those  he 
names  as  beneficiaries.    In  the  old  days,  when 

2.  Wills:  con-       men  skilled  and  learned  in  the  law  were  con- 
struction: life 

of^aiSnaSmr  sultcd  and  employed  in  the  preparation  of 
tecSSdoS 'terms,  wills,  and  when  they  were  prepared  by  skilled 
hands,  there  was  much  more  reason  for  giving 
to  the  words  used  their  technical  meaning  than  in  these-  later 
days,  when  these  instruments  are  often  prepared  by  the 
testator  himself,  or  by  those  chosen  by  him,  unskilled  and 
unlearned  in  the  use  of  technical  terms.  As  has  been  fre- 
quently said,  words  are  intended  to  convey  ideas;  to  convey 
the  thought  in  one  mind  to  the  mind  of  another.  The  wish, 
the  desire,  the  purpose,  of  the  testator  must  be  gathered  from 
the  instrument  and  attending  facts  and  circumstances,  giving 
to  the  words  their  usual  and  ordinary  signification,  unless, 
by  the  instrument  itself,  they  appear  to  have  been  used  in  a 
more  limited  or  technical  sense. 

In  construing  this  will,  we  must  put  ourselves,  as  nearly 
as  possible,  in  the  position  of  the  testator  at  the  time  the  will 
was  drawn.  At  that  time,  he  was  seventy-seven  years  of  age. 
His  wife  was  approximately  his  own  age, — maybe  a  few  years 
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younger, — ^a  woman  of  simple  tastes  and  habits.  His  grand- 
children were  the  oflfspring  of  his  only  daughter,  who  died 
soon  after  the  birth  of  Eva.  The  father  of  these  children 
seems  to  have  been  a  ne'er-do-well.  Upon  the  death  of  the 
mother,  these  children  were  cared  for  by  the  grandparents 
and  an  aunt.  The  will  was  drawn  at  a  time  when  life  was 
drawing  to  its  close.  A  desire  to  make  provision  for  his  wife 
during  her  remaining  years,  and  for  these  grandchildren,  for 
whom,  it  seems,  he  had  a  great  fondness,  was  the  dominating 
thought. ' 

After  making  provision  for  the  payment  of  his  debts,  his 
first  thought  seems  to  have  been  of  his  wife.  To  her,  in  the 
second  clause  of  the  will,  he  made  an  absolute  devise  of  a 
home,  Lot  6  in  Block  7  in  the  town  of  Atalissa.  This  he  gave 
to  her  absolutely  and  in  fee  simple,  as  her  own  property,  to 
do  with  as  she  saw  fit.  In  the  third  clause,  immediately  fol- 
lowing, his  wife  seemed  still  to  be  in  his  thought.  The  words 
used  in  this  third  item,  however,  are  significant,  when  brought 
in  contrast  with  the  provisions  in  the  second 
^'  SrucUonT""  it^Di-  It  wiU  be  notQd  that,  in  making  provi- 
im^rt^fouow^  sious  for  her  in  the  second  item,  he  used  words 

by  words  of  ^  _      .  .      ^,     •  .  ««   l 

lesser:  key  to     strong  and  vigorous  in  their  meaning, — ^^  ab- 

intention.  o  o  o» 

solutely  and  in  fee  simple  as  her  own  prop- 
erty, to  do  with  as  she  sees  fit** ;  while  in  the  third  item,  when 
he  came  to  make  further  provision  for  her,  he  used  words  less 
comprehensive,  and  said,  **I  give,  devise  and  bequeath  the  use, 
income  aivd  control  of  all  other  property  during  her  lifetime." 
This  third  clause  of  the  will  evidently  was  intended  by 
Nathaniel  to  cover  all  property  not  disposed  of  in  the  second 
clause.  Of  all  property  not  disposed  of  in  the  second  item, 
he  gave  to  his  wife  the  use,  income  and  control  only,  during 
her  life.  It  will  be  noted  that  in  this  third  clause  he  did  not 
give  her  the  property,  but  only  the  use,  income  and  control 
of  the  property.  This  purpose  is  made  more  manifest  in  the 
fourth,  fifth  and  sixth  clauses;  for  in  these  clauses  he  seems 
in  recognize  the  fact  that  he  has  given  to  his  wife  the  use, 
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income  and  control  of  the  property  there;  for  he  does  not 
therein  state  that  he  gives  anything  to  her,  but  assumes  that 
she  is  provided  for.  All  after  the  third  clause  deals  with 
the  children  only,  and  provides  that,  upon  her  death,  they 
shall  take  it. 

To  summarize,  we  find  that,  in  the  second  clause,  he  gives 
to  his  wife  certain  property  therein  named,  specifically  and 
absolutely,  in  fee  simple,  as  her  own,  to  do  with  as  she  sees 
fit.  In  the  third  clause,  he  gives  her  the  use,  income  and 
control  of  all  other  property  of  which  he  may  die  seized.  In 
the  fourth  clause,  he  gives  his  grandson  a  fee  simple  title  to 
property  therein  specifically  described,  upon  the  death  of  his 
wife.  In  the  fifth  clause,  he  gives  to  his  granddaughter,  Eva, 
a  fee  simple  title  to  property,  specifically  described,  at  the 
death  of  his  wife.  In  the  sixth  clause,  he  devises  to  these 
grandchildren  all  other  property  of  his  estate  that  remmns 
at  the  death  of  hi^  wife. 

It  is  on  the  construction  of  this  sixth  clause  that  the  real 
controversy  hinges.  It  is  by  the  wording  of  this  clause  that 
the  defendant  contends  that,  though  the  wife  received  but  a 
life  estate  in  this  other  property,  yet  there  was  added  to  it  a 
right  of  disposition  during  her  life,  and  that,  if  this  right  of 
disposition  was  exercised  by  the  wife  during  her  life,  the 
grandchildren  can  take  only  so  much  as  remains  of  the  original 
estate,  as  was  undisposed  of  at  the  time  of  her  death. 

As  to  the  real  estate  named  in  the  fourth  and  fifth  clauses, 
the  wife,  by  virtue  of  the  provision  made  for  her  in  the  third 
clause,  acquired  a  right  to  the  use,  income  and  control  of  the 
property,  up  to  the  time  of  her  death.  These 
*■  imd^incom?  children  acquired  no  right  to  the  use,  income 
dcvislS's  power  ^^  control  of  the  property  until  her  death. 
SSin.*™*^""  The  right  to  dispose  of  the  use  and  income 
of  the  property  named  in  the  fourth  and  fifth 
clauses  is  absolute  in  the  wife.  The  income  became  her  prop- 
erty, and  she  could  give  it  away  or  sell  it  or  dispose  of  it  during 
her  lifetime  as  she  saw  fit.    The  claim,  therefore,  that,  during 
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her  lifetime,  she  gave  to  the  defendant  Erie  the  use  of  this 
land  without  compensation  from  him  is  not  a  matter  of  which 
the  plaintiff  can  complain. 

The  property  disposed  of  in  the  second,  fourth  and  fifth 

clauses  of  the  will  consisted  of  real  estate.     The  disposition 

of  this  other  property  must  be  determined  by  the  third  and 

sixth  clauses  of  the  will.    Beading  these  two 

^*  sSucUon^-^iife     ^^^^^cs  together,  in  so  far  as  they  relate  to 

Sf^^tenaS^n*:     *^®  personal  property  they  read:    **I  devise 

"wh^at^remains."  ^^^  bcqucath  to  my  wife,  during  her  lifetime, 

the  use,  income  and  control  of  all  personal 

property  of  which  I  die  possessed ;  and  what  shall  remain  at 

the  death  of  my  wife,  I  devise  and  bequeath  to  my  grand' 

children,  share  and  share  alike." 

The  difficulty  arises  in  determining  what  the  testator 
meant  when  he  said,  **AI1  other  property  of  my  estate  thai 
shaU  remain  at  the  death  of  my  wife,  I  give",  etc. 

It  is  contended  by  the  defendant  that  this  means,  and 
should  be  interpreted  to  mean,  that  he  gave  his  wife  a  right 
of  disposition  during  her  life,  and  that  only  such  as  remained 
undisposed  of  by  her  should  pass  to  the  parties  named.  This 
interpretation,  however,  is  hardly  consistent  with  the  language 
used  when  he  undertook  to  express  his  intent  in  the  third 
clause  of  the  will,  '*I  give  to  her  the  use,  income  and  control 
of  the  property  during  her  lifetime", — ^not  the  property  itself. 
Nowhere  did  he  give  to  the  wife  the  title  to  any  property 
except  that  named  in  the  second  clause  of  the  will.  As  to  all 
other  property,  whether  personal,  real  or  mixed,  she  was 
limited  to  the  enjoyment  of  the  use  and  income  during  her 
natural  life.  The  only  bequest  to  the  wife  is  found  in  the 
second  and  third  clauses  of  the  will.  In  the  second  clause,  he 
gives  her  a  specific  property.  In  the  third,  he  gives  her  only 
a  right  to  the  use,  income  and  control  of  the  other  property. 
The  other  clauses  relate  to  the  disposition  of  the  property  after 
her  death. 

As  has  been  said  before  by  this  court,  previously  deter- 
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mined  cases  are  not  of  colntrolling  importance  in  determining 
the  construction  to  be  given  to  a  will:  each  will  depends  so 
much  upon  the  language  used  that  it  is  almost  impossible  to 
find  two  cases  worded  so  exactly  alike  as  to  find  one  case  a 
precedent  for  another.  The  most  that  can  be  done  is  to  lay 
down  general  rules  which  should  be  followed  when  applicable 
to  the  individual  case. 

Our  attention  has  been  called  to  Wehh  v.  Webb,  130  Iowa 
457,  which  is  claimed  to  be  controlling  in  this  case.  There  is 
a  marked  distinction  in  the  wording  of  the  will  in  this  case 
and  in  the  Webb  case.  In  the  Webb  case,  there  was  devised  to 
the  wife  all  personal  property  of  every  kind  and  description, 
to  have  and  to  hold  during  her  natural  life,  and  at  her  death, 
the  same,  or  whatever  remained,  to  be  divided  beltween  the 
children.  In  the  Webb  case,  there  was  a  specific  devise  of 
property  to  have  and  to  hold  during  her  natural  life,  and 
added  to  this  a  thought  suggested  that  it  was  the  desire  and 
wish  of  the  testator  that  she  should  have  power  to  dispose  of 
it  during  her  lifetime;  for  it  said,  **and  at  her  death,  the 
same  (being  the  property  devised)  or  whatever  remains", 
clearly  intimating  that  the  property  devised  might  not  re- 
main, but  might  be  disposed  of  during  her  life.  There  was 
nothing  in  that  will  to  suggest  a  different  purpose  or  intent; 
while  in  the  will  under  consideration,  there  is  much  to  nega- 
tive such  a  purpose  or  intent  on  the  part  of  the  testator — ^the 
very  wording  of  the  devise  itself — ^the  fact  that,  in  the  preced- 
ing clause,  in  which  he  devised  to  her  certain  property,  he 
used  words  of  larger  import  and  meaning. 

As  bearing  upon  the  question  here,  see  Haviland  v. 
Haviland,  130  Iowa  611.  The  wording  of  the  will  in  these 
two  cases  is  markedly  different.  In  the  Webb  case,  it  was 
held  that  there  was  a  life  estate  with  power  of  disposition 
added.  In  the  Haviland  case,  it  was  held  that  there  was  a 
life  estate  without  power  of  disposition  added.  The  difference 
in  the  wording  of  the  two  wills  accounts  for  the  different 
holdings  in  the  two  cases.    In  the  Webb  case,  the  will  said: 


Digitized  by  LjOOQ IC 


608  Bbnham  v.  Tubkle.  [173  Iowa 

'*I  devise  all  my  personal  property  of  every  kind  and  descrip- 
tion to  my  wife,  to  have  and  to  hold  during  her  life,  and  at 
her  death,  what  remains  shall  be  divided*^  etc.;  whila  in  the 
Haviland  case,  the  will  said:  **I  give,  devise  and  bequeath  to 
my  wife  all  my  property  for  her  exclvsive  tise  and  ienefit 
during  her  life,  and  what  remains  to  be  equally  divided  be- 
tween the  children.''  In  the  Wehh  case,  it  was  held  that  the 
wording  of  the  will  gave  the  widow  but  a  life  estate  with  the 
power  of  disposition  added;  tv^hile  in  the  Haviland  case,  it 
was  held  that  she  took  only  a  life  estate ;  that  power  to  sell 
could  not  be  implied  from  the  language,  and  sale  could  be 
'made,  if  at  all,  only  for  her  support,  comfort  and  maintenance ; 
that  the  general  power  of  alienation  could  not  be  inferred  from 
such  language. 

We  think  the  Haviland  case  is  authority  for  our  holding 
in  this  case :  that  the  wife,  Eliza,  took  only  a  life  estate,  with- 
out the  power  of  alienation  added.  This  thought  is  further 
confirmed  by  what  is  said  in  the  seventh  clause  of  the  will,  in 
which  he  says:  '* Taxes  shall  be  promptly  paid  before  delin- 
quent. No  part  of  my  estate  shall  be  sold  for  taxes ;  that  the 
payment  of  taxes  shall  be  carefully  attended  to  by  whoever 
has  charge  of  the  estate,  whether  it  he  my  wife  during  her 
lifetime,  or  the  guardian  or  the  trustee  of  the  above  named 
children  until  they  shall  come  into  possession." 

But  it  is  argued  that  the  words  used  in  the  sixth  dause 
of  the  will,  to  wit,  **all  other  property  of  my  estate  that  shall 
remain  at  the  death  of  my  wife",  indicate  a  purpose  and 
intent,  on  the  part  of  the  testator,  to  give  to  his  wife  the  right 
of  disposition  during  her  life.  If  we  were  to  admit  that  the 
use  of  the  words  ** whatever  remains"  necessarily  implies 
power  of  disposition  during  her  life,  there  would  be  much  in 
the  argument  that  the  testator  intended  to  give  her  power  of 
disposition  during  her  life.  Wear,  tear  and  time  injure  or 
destroy  or  diminish  the  value  of  personal  property  during  a 
lifetime.  Property  may  be  lost  or  destroyed.  By  the  ox>era- 
tion  of  these  natural  causes,  the  property  may  be  diminishedy 
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and  that  which  is  left  is  that  which  remains.  As  said  by 
counsel  in  argument,  ''If  there  were  no  other  way  by  which 
property  may  be  diminished,  lost  or  subtracted  from,  other 
than  by  selling  or  giving  it  away,  then  it  would  be  logical 
to  say  that  the  use  of  the  word  'remains'  in  such  a  case  would 
imply  the  power  to  sell  or  give  away,  or  the  power  of  dis- 
position." There  is,  however,  too  much  in  this  will  and  in 
the  attending  circumstances  to  negative  the  idea  that  it  was 
the  intention  of  the  testator  to  give  to  his  wife  the  power  of 
disposition  as  to  the  property  described  in  the  third  and  sixth 
clauses  of  the  will.  We  must,  therefore,  hold  that  no  such 
power  was  given  her  in  the  will. 

II.    We  come  next  to  the  consideration  of  the  claims 
made  against  her  administrator,  R.  F.  Benham,  and  defendant 
Turkic.    As  to  Erie  B.  Turkle,  it  is  claimed  that  Eliza,  during 
her  lifetime,  gave  to  him  a  large  portion  of 
*'  utSwroiifS'   the  property  which  she  received  under  the 
tate?*account-    wiU ;  that  she  gave  it  to  him  without  any  con- 
tenant  and  ^     sideration  therefor ;  that,  at  the  time  he  re- 

grantec 

ceived  it,  he  knew  of  all  the  conditions  of  the 
will  under  which  she  received  and  held  the  property ;  that  he 
took  it  with  full  knowledge  of  the  fact  that  she  had  no  right, 
under  the  will,  to  dispose  of  the  property  held  by  her,  in  the 
manner  in  which  she  disposed  of  it.  As  to  her  administrator, 
it  is  claimed  that  her  estate  should  account  for  and  turn  over 
to  these  heirs  the  property  received  by  her  under  the  will  of 
Nathaniel  Tobin.  Her  final  report,  as  administratrix  of  the 
estate  of  Nathaniel  Tobin,  shows  that  she  received  and  held, 
at  that  time,  as  such  administratrix,  the  sum  of  $7,753.15. 

Upon  this  question,  we  are  not  able,  under  the  record 

as  it  now  stands,  to  make  a  finding  of  fact  upon  these  issues 

sufficiently  definite  and  certain  to  enable  us  to  feel  that,  in 

so  attempting,  we  reach  a  conclusion  that  is 

*  and^incoTO?      just  and  equitable  between  the  parties.    We 

dovisee's  power  are  Satisfied  that  an  accounting  ought  to  be 

oTer:  remain- 

d«rman.  had,  and  that  the  estate  of  Eliza  Tobin  should 
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be  required  to  account  for  all  moneys  received  through 
her  from  the  estate  of  Nathaniel  and  disposed  of  by  her 
during  her  lifetime,  except  the  income,  if  any,  from  such 
property,  and  except  such  as  was  used  by  her  for  her  support 
and  maintenance  during  her  life;  and  that  the  defendant 
Turkic  should  be  required  to  account  for  and  pay  back  all 
moneys  belonging  to  the  estate  of  Nathaniel  received  by  him 
from  Eliza  during  her  administration  of  the  trust.  To  this 
end,  we  deem  it  proper  to  remand  the  case  to  the  trial  court, 
for  an  accounting  between  these  parties.  However,  xmder  the 
holding  here,  Turkic  should  not  be  required  to  account  for  the 
value  of  the  use  of  the  real  estate  during  the  life  of  Eliza, 
but  only  for  such  of  the  personal  property  as  he  received  from 
her  as  gift  or  otherwise. 

The  court  below  held  that,  by  the  terms  of  the  will,  Eliza 
was  given  a  life  estate  in  all  the  property,  with  an  absolute 
power  of  disposition  during  her  lifetime;  that  any  disposi- 
tion made  of  it  during  her  lifetime  was  binding  upon  these 
grandchildren ;  thus  construing  the  will  as  giving  to  the  wife 
a  life  estate,  with  absolute  power  of  disposition  added. 

The  case  is  reversed  and  remanded  for  an  accounting,  as 
herein  provided. — Reversed  and  Remanded. 

Deeher,  Ladd  and  Salinger^  JJ.,  concur. 


J.  F.  Gallagher,  Appellant,  v.  School  Township  op  Willow, 
et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Meeting  of  DlXttCton— Ko- 

1  tlce  Required — Statute — Construction.  Oral  notice  of  the  time 
and  place  of  a  special  meeting  of  the  board  of  directors  of  a 
school  corporation,  under  Sec  2757,  Code  Sup.,  1913,  is  sufficient. 
The  fact  that  the  statute  requires  the  notice  to  be  "delivered"  to 
each  member  does  not  imply  that  the  notice  shall  be  a  written 
notice. 

SCHOOLS    AND    SCHOOL    DISTRICTS.      Consolidation— Ordering 

2  Blection — Sufficiency  of  Petition,  Etc — ^Findings  by  Board.    A 
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school  board,  before  calling  an  election,  under  Sec.  2794-a,  Code 
Sup.,  1913,  to  vote  on  the  question  of  consolidation,  must  deter- 
mine that  all  matters  and  things,  as  conditions  legally  precedent 
to  the  ordering  of  such  election,  have  been  done;  but  no  formal 
record  of  such  findings  need  he  made.  The  ordering  of  the  ele^ion 
necessarily  involves  and  embraces  such  findings. 

SCHOOLS  AKD  SCHOOL  DISTRICTS:  Con8olidatlo&— Ordering 
a  Election— Time  for  Opening  Polls.  Useless  acts  are  not  required. 
A  school  board,  in  ordering  an  election  to  vote  on  the  qjiestion  of 
consolidation,  need  not  specify  in  such  order  the  hour  when  the 
polls  will  be  open,  as  the  statute  specifies  ^uch  time.  (Sees.  2754, 
2794-a,  Code  Sup.,  1913.) 

SCHOOLS  AND  SCHOOL  DISTBICTS:    Board  Meetings— Transact- 

4  ing  Business  After  rozmal  Adjournment — ^Effect.  An  "adjourn- 
ment" of  a  school  board  is  not  effected  by  the  passing  of  a  formal 
motion  that  the  board  adjourn.  There  must  he  a  separation  and 
departure  of  the  memhers.  So  held  where,  after  the  passage  of 
a  formal  motion  to  adjourn,  a  quorum  determined  on  the  place 
at  which  an  election  should  be  held. 

ELECTIONS:     Defective  Ballots— Elf ect.     The  omission  from  the 

5  official  ballots  of  the  detailed  proposition  to  be  voted  on  does 
not  necessarily  invalidate  an  election.  The  important  question  is: 
Does  the  voter  know,  or  can  he  readily  learn,  the  full  scope  of 
the  proposition  by  reference  to  other  official  public  notices,  papers 
and  proceedings?  So  held  as  to  ballots  from  which  the  detailed 
proposal,  to  form  a  consolidated  school  district,  was  omitted,  but 
fully  set  forth  in  the  "notice  of  election". 

Appeal  from  Woodbury  District  Court. — John  P.  Oliver, 

Judge. 

Wednesday,  October  20,  1915. 

Rehearing  Denied  Friday,  January  21, 1916. 

Action  to  enjoin  the  defendants  from  acting  as  directors 
of  the  Consolidated  Independent  School  District  of  Holly 
Springs  and  from  abandoning  the  schools  of  the  districts  from 
which  taken.  The  petition  was  dismissed,  and  plaintiff-  ap- 
peals.— Affirmed. 

Sargent,  Strong  cfe  Strvhle,  for  appellant. 

Henderson  &  Fribourg,  for  appellees. 
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Ladd,  J. — The  plaintiff  is  a  taxpayer  residing  within  the 
territorial  limits  of  the  school  township  of  Willow,  and  in 
this  action  seeks  to  have  defendants  enjoined  from  consum- 
mating the  organization  of  the  Consolidated  Independent 
School  District  of  Holly  Springs.  It  appears  from  the  evi- 
dence that  about  140  electors  resided  in  the  territory  proposed 
for  the  new  district,  59  of  whom  signed  a  petition  such  as 
contemplated  by  Section  2794-a,  Code  Sup.;  and,  as  the 
greater  portion  of  these  resided  in  the  school  township  of 
Willow,  the  petition  was  filed  with  the  secretary  of  its  board 
of  directors,  after  having  been  approved  by  the  county  super- 
intendent of  schools.  The  board  of  directors  thereof  met  on 
May  30,  1914,  and  designated  a  day  for  the  election  to  deter- 
mine whether  the  proposed  district  should  be  established.  The 
election  was  held,  at  which  131  votes  were  cast,  72  for  and  59 
against  the  establishment  of  the  new  district.  Subsequently, 
directors  were  elected,  taxes  levied,  schoolhouses  provided,  and 
teachers  employed.  The  plaintiff  contends  that  the  proceed- 
ings were  invalid  for  various  reasons,  which  will  appear  as  we 
proceed. 

I.    The  president  of  the  board  of  directors  of  the  school 
township  of  Willow  called  a  special  meeting  of  the  board  on 
May  30,  1914,  and  directed  one  of  the  members,  J.  S.  Egger, 
to  notify  the  several  members  thereof,  for 
^*  »chS?"di8-^      ^^^>  ^^  *^®  ^**®  *°^  place  of  such  meeting. 
o^STrector^^rJo- All  members  except  F.  M.  Sexton  attended, 
8ta*tut^"con-"     and  he  had  notice  by  telephone  in  ample  time 
to  enable  him  to  attend,  and  he  failed  to  be 
there,  not  owing  to  the  kind  of  notice — ^i.  e.,  oral,  over  the 
telephone — ^but  for  that  he  was  working  on  the  road  and 
reached  home,  as  he  testified,  too  late  to  attend.    The  suffi- 
ciency of  this  notice  is  challenged,  it  being  contended  that 
Section  2757  of  the  Code  Supplement,  1913,  providing  that 
the  president  may  call  a  meeting  of  the  board  of  directors, 
''upon  notice  specifying  the  time  and  place,  delivered  to  each 
member",  exacts  written  notice.    The  mere  fact  that  it  must 
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be  delivered  does  not  require  this  construction,  for  notice  by 
word  of  mouth  may  be  delivered  quite  as  effectually  as  one  in 
writing.  What  this  exacts  is  that  it  actually  reach  the  several 
members,  so  that  each  shall  be  informed  of  the  time  and  place 
of  meeting.  Barclay  v.  School  Tovmship  of  Wapsinonoc,  157 
Iowa  181.  For  this  purpose,  oral  notice  would  be  as  effective 
as  written,  and  there  is  nothing  in  the  context  indicating  that 
one  was  intended  rather  than  the  other.  If  either,  oral  would 
be  the  more  likely  to  be  prescribed,  because  the  more  likely 
to  be  resorted  to.  It  is  said  in  29  Cyc.  1117,  that  wherever  a 
statute  exacts  notice,  this  should  be  in  writing,  but  the  author- 
ities cited  do  not  sustain  the  text.  A  contrary  conclusion  was 
reached  in  Miner  v.  Clark,  15  Wend.  424.  In  Jenkins  v.  Wild, 
14  Wend.  (N.  Y.)  539,  a  party  aggrieved  was  given  15  days 
after  notice  to  appeal,  and  this  was  held  to  mean  written 
notice.  In  Pearson  v.  Lovejoy,  53  Barbour  (N.  Y.)  407,  the 
rule  is  said  to  be  applicable  to  legal  proceedings.  See  In  re 
Elizabeth  Cooper,  15  Johns.  (N.  Y.)  533;  McEwen  v.  Mont- 
gomery County  Mut.  Ins.  Co.,  5  Hill  (N.  Y.)  101 ;  St,  Michael's 
Church  V.  County,  Brightly  Reports  (Pa.)  121. 

In  Foley  v.  Mayor,  etc..  City  of  New  York,  37  N.  Y.  Sup. 
465,  the  notice  was  required  to  be  filed,  and,  of  course,  must 
have  been  in  writing.  The  most  that  can  be  said  of  these 
decisions  is  that,  unless  the  contrary  appears,  notice  in  judicial 
proceedings  is  to  be  construed  to  mean  written  notice ;  but  it 
does  not  follow  that  the  same  rule  prevails  when  the  word  is 
found  in  statutes  governing  the  transaction  of  other  public 
business.  What  is  intended  depends  on  the  language  em- 
ployed, the  context  and  the  subject  to  which  these  apply. 

In  White  V.  Fleming,  114  Ind.  560,  573  (16  N.  E.  487),  the 
court  said : 

'*  Plaintiff's  counsel  insist  that  the  board  of  commis- 
sioners were  not  in  legal  session,  because  an  oral  notice 
from  the  county  auditor  was  not  sufficient  to  call  the  board 
together  in  special  session ;  but  such  notice,  counsel  say,  must 
be  in  writing.    The  statute  does  not  require,  however,  that 
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the  notice  of  a  special  session  of  the  county  board  must  be  in 
writing.  Rev.  St.  1881,  Sec.  5738.  *  Notice  shaU  be  given', 
is  the  language  of  the  statute.  Webster  thus  defines  'notice: 
Intelligence,  .by  whatever  means  communicated;  knowledge, 
given  or  received*.  Worcester's  definition  is  substantially  the 
same  as  Webster's.  In  Vinton  v.  Builders,  etc.,  Assodationy 
109  Ind.  351  (9  N.  E.  177) ,  it  is  said : '  The  rule  is  general  that, 
unless  otherwise  provided  by  statute,  a  verbal  notice  will, 
in  all  cases,  be  as  effective  as  a  written  notice,  provided  it 
conveys  the  necessary  information  between  the  proper  parties 
at  or  within  the  prescribed  time.'  In  the  case  in  hand,  we 
think  that  an  oral  notice  to  the  members  of  the  county  board 
of  the  special  session  was  sufficient,  under  Section  5738, 
stipra/' 

In  In  re  Farmer's  Supply  Co.  (Ohio)  170  Fed.  502,  the 
Ohio  statute  requiring  notice  of  the  filing  of  a  mechanic's 
lien  to  be  given  the  owner  was  construed  not  to  exact  notice 
in  writing.  Here  the  purposes  of  the  notice  will  be  quite 
as  well  served  if  it  be  oral  and  the  requirement  that  it  be 
delivered  better  observed,  and  we  discover  no  reason  for 
holding  that  more  was  intended  than  that  notice  of  some 
kind,  written  or  oral,  shall  be  given  each  director  of  the  time 
and  place  of  the  meeting.  A  different  conclusion  was  reached 
in  Bums  v.  Thompson,  (Ark.)  43  S.  W.  499,  but  the  reasoning 
on  which  it  is  based  does  not  meet  our  approval.  Certainly 
it  derives  no  support  from  the  textbook  relied  on,  Dillon's 
Municipal  Corporations. 

II.  The  next  contention  is  that  Section  2794-a  of  the  Code 

Supplement  was  not  complied  with,  in  that  the  board  of 

directors  did  not  ascertain :    (1)^  Whether  the  petition  was  in 

due  form;   (2)  whether  it  was  signed  by  at 

2-  I^^SSJ'Vs'^''      least    one    third    of    the   legal    voters;    (3) 

dat^Jni  S?d2?""  whether  it  had  been  approved  by  the  comity 

sufeciency'o'f      Superintendent;   (4)   whether  the  remaining 

getition.  etc. :  .  . 

ndin^  by        territory  of  any  school  corporation  would  be 

left  contiguous  or  continuous;  (5)  whether, 
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as  a  result  of  the  change,  any  corporation  would  be  reduced 
below  four  government  sections,  and  (6)  whether  a  town  or 
village  would  be  included  in  the  boundaries  of  the  proposed 
district.  The  requirements  with  respect  to  these  matters  are 
found  in  Section  2794-a  of  the  Code  Sup.,  1913,  which  reads: 
*' When  a  petition  describing  the  boundaries  of  contiguous 
territory  containing  not  less  than  16  sections  within  one  or 
more  counties  is  signed  by  one  third  of  the  electors  residing 
on  such  territory,  and  approved  by  the  county  superintendent, 
if  of  one  county,  and  the  superintendent  of  each  if  of  more 
than  one  county,  and  by  the  state  superintendent  of  public 
instruction  if  the  county  superintendents  do  not  agree,  and 
filed  with  the  board  of  the  school  corporation  in  which  the 
portion  of  the  proposed  district  having  the  largest  number 
of  voters  is  situated,  requesting  the  establishment  of  a  con- 
solidated independent  district,  it  shall  be  the  duty  of  said 
board,  within  10  days,  to  call  an  election  in  the  proposed  con- 
solidated district,  for  which  they  shall  give  the  same  notices 
as  are  required  in  Section  2746  of  the  Code,  and  2750  of  the 
Supplement  to  the  Code,  1907,  at  which  election  all  voters 
residing  in  the  proposed  consolidated  district  shall  be  entitled 
to  vote  by  ballot  for  or  against  such  separate  organization. 
When  it  is  proposed  to  include  in  such  district  a  city,  or  town 
or  village,  the  voters  residing  upon  the  terintory  outside  the 
incorporated  limits  of  such  city,  town  or  village  shall  vote 
separately  upon  the  proposition  for  the  creating  of  such  new 
district.  The  judges  of  said  election  shall  provide  separate 
ballot  boxes  in  which  shall  be  deposited  the  votes  cast  by  the 
voters  from  their  respective  territory,  and  if  a  majority  of  the 
votes  cast  by  the  electors  residing  either  within  or  without  the 
limits  of  such  city,  town  or  village,  is  against  the  proposition 
to  form  a  consolidated  independent  corporation,  then  the  pro- 
posed corporation  shall  not  be  formed.  If  a  majority  of  the 
votes  so  cast  in  each  territory  shall  be  in  favor  of  such  inde- 
pendent organization,  the  organization  of  the  proposed  con- 
solidated independent  school  corporation  shall  be  completed 
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by  the  election  of  a  board  of  directors  for  said  school  cor- 
poration, as  provided  in  Section  2795  of  the  Code,  and  when  so 
organized  shall  not  be  reduced  to  less  than  16  sections  unless 
dissolved  as  provided  by  this  act.  No  school  corporation  from 
which  territory  is  taken  to  form  such  a  consolidated  inde- 
pendent corporation  shall,  after  the  change,  contain  less  than 
four  government  sections,  which  territory  shall  be  contiguous 
and  so  situated  as  to  form  a  suitable  corporation." 

It  is  to  be  observed  that,  though  conditions  precedent 
are  prescribed  in  this  section,  no  express  requirement  that 
the  board  of  directors  find  them  to  have  been  complied  with 
appears,  but  this  is  to  be  implied.  Moreover,  when  the  con- 
ditions  have  been  complied  with,  the  matter  of  ordering  an 
election  is  not  discretionary  with  the  board.  The  statute  is 
mandatory ;  and  in  such  circumstances,  no  other  course  is  open 
save  that  of  calling  the  election.  McNees  v.  School  Township 
of  East  River,  133  Iowa,  120,  and  cases  cited.  Any  of  the 
conditions  lacking,  the  election  could  not  properly  have  been 
called.  It  follows  then  that,  in  adopting  a  motion  to  "call  an 
election  on  the  16th  day  of  June  to  vote"  on  the  proposition 
for  establishing  the  consolidated  district,  the  board  necessarily 
passed  upon  and  found  the  prerequisites  as  exacted  by  the 
section  quoted.  This  inference  is  aided  by  the  fact  that  con- 
ditions were  as  required  and  the  evidence  that  the  motion 
was  adopted  with  such  knowledge.  Everything  essential  to 
ordering  the  election  had  been  done,  and  we  are  of  opinion 
that  the  adoption  of  the  motion  ordering  an  election  was  a 
sufficient  finding  to  that  effect. 

III.  There  is  some  controversy  as  to  whether  the  16th 

of  June  was  fixed  as  the  day  of  the  election,  it  being  contended 

by  the  appellant  that  the  time  designated  by  the  board  was 

the  day  previous.    A  careful  examination  of 

'•  l?HooL*Di8^^      t^e  record  has  satisfied  us  that  the  district 

™u?Si  §?dS?""  court  rightly  held  that  no  change  had  been 

time*  for  open-    made  and  that  the  16th  was  the  day  agreed 

upon.     The  hour  was  not  designated  .in  the 
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resolution.     This  was  not  necessary;  for  Section  2754  of  the 

Code  provides  that  **The  polls  shall  be  open  at  1  o'clock 

P.  M."    The  place  does  not  appear  to  have  been  designated  in 

the  motion.     As  the  directors  met  at  Holly 

4.  Schools  and      Springs  and  that  was  the  only  village  in  the 

SCHOOL  dis- 
tricts: board     district,  it  likely  would  be  selected   as  the 

b\Sneas*"after  pl^^c  to  votc.  The  notice  of  election  specified 
mStf  e1^i?t  ™"  it  as  the  place,  and  this  was  prepared,  as  tes- 
tified by  the  acting  secretary,  by  him  and  the 
board.  Probably  the  motion  to  adjourn  had  been  passed,  but 
the  members  had  not  separated;  though  before  the  motion 
was  adopted,  one  or  two  may  have  departed.  A  quorum 
remained,  and  these  had  not  separated  when  the  notice  was 
prepared.    As  said  in  Beatle  v.  Roberts,  156  Iowa  575,  578: 

''An  adjournment  is  an  act,  not  a  declaration.  It  is  an 
act  of  separation  and  departure,  and,  until  this  takes  place, 
the  adjournment  is  not  complete.'' 

Following  that  decision,  we  think  the  board  had  not  so 
far  disbanded  as  that  it  might  not  as  a  body  approve  of  the 
form  of  the  notice  and  thereby  fix  the  place  of  the  election. 

IV.  The  ballot  submitted  to  the  voters  was  in  form  as 
follows : 

**  Notice  of  Election 
for 

5.  Elections:  de-  Consolidated  School 

fectlve  ballots:  tt  u      i. 

effect.  Held  at 

Holly  Springs,  Iowa, 
Tuesday,  June  16,  1914. 
n        J'or  Consolidation. 
I    I        Against  Consolidation." 

This  is  conceded  to  have  been  defective  in  form  be- 
cause the  ballot  omitted  to  specify  in  detail  the  proposition 
to  be  voted  on.  In  connection  with  the  notice  of  election  to 
which  the  ballot  itself  directed  attention,  the  voter  was  fully 
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advised  of  the  proposition  on  which  he  was  called  upon  to 
pass.    We  set  out  the  notice : 

**  Notice  of  Election. 

**To  the  qualified  voters  who  reside  in  the  following  dis- 
tricts, to  be  held  at  holly  springs,  iowa,  Tuesday,  june 
16,  1914. 

*' Polls  to  open  at  1:30  o'clock  P.  M.,  and  dose  at  8 
o'clock  P.  M.,  by  order  of  the  school  board,  May  30,  1914,  to 
call  an  election  to  vote  on  consolidating  into  an  independent 
school  district  the  following  sections  and  parts  of  sections: 
Sections  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17, 
18;  the  north  half  of  Sections  19,  20,  21,  22,  23,  24,  all  in 
"Willow  Township. 

*'Also  the  south  half  of  Sections  31,  32,  33,  34,  35;  south 
half  of  the  northeast  Section  32,  and  the  south  half  of  the 
northwest  Section  33,  in  West  Fork  Township. 

**DatedMay  30,  1914. 

''A.F.B.EGGEB,Secy 

No  other  proposition  was  to  be  voted  on  at  the  election, 
and  it  is  inconceivable  that  anyone  was  left  in  doubt  as  to 
the  significance  of  the  ballot.  In  Calahan  v.  Oreeley  Hand- 
saker,  133  Iowa  622,  627,  the  rule  was  laid  down  that : 

**If  the  voter  knows  or  can  readily  ascertain  the  full 
scope  and  meaning  of  the  proposition  by  reference  to  other 
papers  and  proceedings,  it  is  suflScient.  In  other  words,  the 
language  of  the  ballot  is  to  be  construed  in  the  light  of  facts 
connected  with  the  election." 

The  ruling  in  holding  this  ballot  sufficient  is  so  fully  vin- 
dicated in  the  recent  case  of  Lehigh  Sewer  Pipe*&  Tile  Co,  v. 
Inc,  Town  of  Lehigh,  156  Iowa  386,  that  nothing  further  need 
be  added.  The  petition  was  rightly  dismissed  and  the  decree 
of  the  district  court  is — Affirmed. 

Deemer,  Gaynob  and  Salinger,  JJ.,  concur. 
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Masel   Gmpfin-Middlbton,   Appellant,   v.   City  of  Cedar 
Palls  et  al.,  Appellees. 

EVIDXSNCE:     Negligence— Beasonable  Care — OnataOL    Custom  does 

1  not,  of  itself,  fix  a  legal  standard  of  care,  but  may  have  material 
bearing  thereon.  When  plaintiff's  care  is  in  issue  and  his  conduct 
does  not  amount  to  negligence  per  ae,  he  may  show  that  other 
people,  generally  and  customarily,  did  just  as  plaintiff  did  at  the 
time  in  question,  provided  it  be  first  clearly  shown  that  the  facts 
and  conditions  under  which  people  customarily  acted  were  sub- 
stantially the  same  as  the  facts  and  conditions  under  which  plain- 
tiff acted.  Evidence  held  properly  rejected,  because  of  failure  to 
show  similarity  of  conditions. 

PRINCIPLE  APPLIED;  Action  for  personal  injury.  An  ob- 
struction, unknown  to  plaintiff,  existed  on  the  parking  on  the 
west  side  of  a  street  near  a  mail  box.  At  about  9  o'clock,  on  a 
very  dark  night,  with  no  lights  in  the  street,  plaintiff  went  diago- 
nally across  the  street  from  the  east  side  thereof,  where  she 
roomed,  to  the  mail  box  in  order  to  mail  letters,  fell  over  the  ob- 
struction and  was  injured.  Evidence  was  offered  that  people  resid- 
ing on  the  east  side  of  the  street  customarily  passed  diagonally 
across  the  street  to  the  mail  box  for  the  purpose  of  depositing 
mail  therein,  but.  no  attempt  was  made  to  show  that  such  cus- 
tomary acts  were  done  during  dark  nights  when  no  lights  were 
burning.    Heldf  evidence  properly  rejected. 

MUNICIPAL  COBPO£ATIOKS:    Kegligence— Crossing  Street  Other 

2  Than  at  Begnlar  Crossing.  Negligence  cannot  be  predicated  on 
the  act  of  one  oblivious  of  the  existence  of  any  obstruction  in  a 
public  street,  in  crossing  said  street  on  a  dark  night,  with  no  lights 
burning,  at  a  point  other  than  a  regular  crossing. 

MUNICIPAL  COBPO£ATIONS:    Streeta— Extent  and  Degree  of  Care 

3  Required— Instructions  Indirectly  Limiting  Duty  to  Sidewalks. 
An  instruction  which  directly  told  the  jury  that  the  obligation  of 
a  city  to  keep  its  streets  in  a  reasonably  safe  condition  was  con- 
fined to  the  sidewalks  and  regular  crossings  would  be  manifestly 
erroneous;  an  instruction  which  indirectly  so  states  is  equally 
erroneous. 

TBIAL:     Instructions— Undue  Empbasis  on  Plaintiff's  Theory— Er- 

4  ror.  It  is  error  to  so  draw  instructions  as  to  emphasize  features 
in  the  testimony  on  one  side,  while  sinking  out  of  view  portions 
of  the  testimony  on  the  other  side,  deserving  of  equal  attention. 
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ICUNIOIPAL  COBPO£ATIONS:     Defective  Street— -Impnidenoe  of 

5  Passing  Over— Jtiry's  and  Injnxed  Person's  Viewpoints  Con- 
trasted— Oontrilmtory  Negligence.  If  one  passeB  over  or  across 
a  public  street,  in  which  an  obstruction  exists,  and  knows  that 
it  is  imprudent  to  do  so,  and  is  injured,  the  penalty  pronounced 
is  one  of  contributory  negligence.  But  this  principle  has  no  appli- 
cation when  the  injured  party  has  no  knowledge  of  the  obstruc- 
tion. In  such  case,  it  is  error  to  instruct  that  the  jury  should  find 
that  the  injured  party  was  guilty  of  contributory  negligence,  if 
they,  the  jury,  believe  that  it  was  imprudent  to  pass  over  the 
street.  The  viewpoint  of  the  jury  after  the  injury  has  occurred 
and  the  evidence  has  been  presented,  and  the  viewpoint  of  the 
injured  party  under  the  conditions  facing  him  at  the  time  of  the 
injury,  present  a  radical  and  self-evident  difference. 

ICUNICIPAL   COBPO£ATIOKS:     Negligence— Defects  in  Street-- 

6  Known  and  Unknown  Defect  Contrasted.  One  who  passes  over 
or  along  an  obstruction  in  a  public  street  and  is  injured  thereby, 

I  knaiDtng  of  the  existence  of  the  obstruction,  knatcing  that  it   is 

I  imprudent  to  attempt  to  so  pass,  and  knoioing  of  a  safer  way  which 

^  he  might  take,  is  guilty  of  contributory  negligence.    Self-evidently, 

this  principle  has  no  application  when  the  injured  party  had  no 

knowledge  of  the  existence  of  the  obstruction. 

I  EVIDENCE:     Personal    Injnry— Present    Pain— ComiOaints.     Com- 

I  7    plaints  of  present  pain  on  the  part  of  plaintiff  are  admissible  in 

an  action  for  damages  for  personal  injury. 

Appeal  from  Black  Hawk  District  Court. — P.  C.  Platt, 

Judge. 

Tuesday,  September  21,  1915. 
Rehearing  Denied  Friday,  January  21,  1916. 

Action  to  recover  for  personal  injuries.  Verdict  and 
judgment  for  the  defendant.    PlaintiflF  appeals. — Reversed. 

Sylvester  Flynn  and  E.  H,  McCoy,  for  appeJant. 

Pickett  &  Swisher  and  J.  B.  Newman,  for  appellees. 

Gaynor,  J. — This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligent 
obstruction  of  a  public  street  in  the  city  of  Cedar  Palls.  There 
arc  three  defendants.    It  is  claimed  that  certain  of  the  defend- 
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ants  negligently  obstructed  the  street,  by  placing  a  reel  or 
wire  spool  on  the  parking  at  a  point  near  the  west  side  of 
Olive  Street,  one  of  the  public  streets  of  the  city  of  Cedar 
Falls,  a  few  feet  east  of  the  west  line  of  the  street;  that  the 
reel  or  wire  spool  was  about  eight  inches  wide,  about  three 
feet  in  diameter,  and  had  a  number  of  handles  that  extended 
still  further  out;  that  this  reel  had  remained  at  the  place  on 
Olive  Street  for  about  two  weeks  prior  to  the  plaintiff's  injury ; 
that  this  rendered  the  street  dangerous  for  travel;  that  no 
lights,  barriers,  or  signals  of  any  kind  were  placed  to  warn 
people  using  the  street  in  the  nighttime  of  the  existence  or 
location  of  this  obstruction.  This  is  the  negligence  charged 
against  certain  of  the  defendants. 

The  negligence  charged  against  the  city  is  that  it  did  not 
remove  or  cause  the  removal  of  said  reel  from  the  street,  and 
did  not  use  lights,  barriers  or  signals  of  any  kind  to  warn 
persons  of  its  location ;  that  it  permitted  said  street  to  be  used 
by  the  public  without  removing  the  obstruction,  thereby  ren- 
dering the  street  unsafe  for  traveL  It  is  claimed  that  there 
was  a  mail  box  near  the  west  line  of  Olive  Street,  and  that, 
to  reach  this  mail  box,  the  people  living  on  the  east  side  of 
the  street  were  in  the  habit  of  going  directly  across  the  street 
from  their  respective  homes;  that  this  was  the  customary 
way  of  reaching  the  box ;  that  defendants  knew  of  this  custom, 
and  that  people  were  in  the  habit  of  traveling  across  the 
street  at  ^this  point  to  reach  the  mail  box. 

It  is  claimed  that  the  plaintiff  was  a  student  attending 
the  Iowa  State  Teacher's  College  in  Cedar  Falls  during  the 
year  1910;  that,  for  two  weeks  immediately  preceding  her 
injury,  she  was  at  her  home  at  Eagle  Orove ;  that  she  roomed 
on  the  east  side  of  Olive  Street ;  that  she  did  not  see  or  know 
of  the  location  of  this  reel;  that  about  9  o'clock  on  March 
21st,  she  went  to  deposit  some  letters  in  the  mail  box  and 
tripped  or  stumbled  over  this  wire  spool  and  was  thrown 
violently  to  the  ground  and  severely  injured. 

The  defendants  answered  by  a  general  denial.    The  cause 
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was  tried  to  a  jury.  At  the  conclusion  of  the  evidence,  the 
court  directed  a  verdict  for  the  Iowa  Telephone  Company. 
The  case  was  submitted  to  the  jury  as  to  the  other  defend- 
ants, and  resulted  in  a  verdict  in  their  favor.  Plaintiflf  appeals. 

The  errors  relied  upon  may  be  stated  under  two  heads: 
.  (1)  The  court  erred  in  its  ruling  upon  the  evidence;  (2)  the 
court  erred  in  its  instructions  to  the  jury.  We  take  up  the 
errors  assigned  in  this  order. 

The  first  error  assigned  on  the  admission  of  evidence 
relates  to  the  action  of  the  court  in  denying  to  the  plaintiff 
the  right  to  show  that  it  was  the  general  custom  of  people 
residing  on  the  opposite  side  of  the  street  to 
^'  u^noe^rea-*^"  P^^  diagonally  across  this  street  to  the  mail 
SSSfom.  ^^^'  ^^  ^^^  ^^®  purpose  of  depositing  mail 
therein.  In  rejecting  this  testimony  as  to 
what  others  generally  did,  we  assume  that  the  court  was  of 
the  opinion  that  it  did  not  meet  the  requirements  of  the  sub- 
stantive law  fixing  the  standard  of  care  required  of  the 
plaintiff.    The  court,  in  its  instructions  to  the  jury,  said: 

**The  burden  is  on  the  plaintiff  to  prove  that  she  was 
free  from  negligence  that  contributed  to  the  accident  of  which 
she  complains.  Negligence  is  the  want  of  such  ordinary  care 
and  prudence  as  reasonably  prudent  men  generally,  in  respect 
to  the  same  subject-matter  and  under  the  same  circumstances, 
would  use  to  endeavor  to  prevent  the  injury  complained  of. 
By  ordinary  care  is  meant  that  care  which  persons  of  ordi- 
nary prudence  exercise.'' 

This  statement  of  duty,  on  the  part  of  the  plaintiff,  is  no 
doubt  in  accord  with  the  law ;  but,  however,  a  different  ques- 
tion arises  when  we  attempt  to  define  or  consider  the  evidence 
by  which  this  substantive  fact  is  proved.  We  must  not  con- 
fuse this  substantive  law  of  duty  with  the  proof  by  which 
the  mind  is  brought  to  a  recognition  of  the  duty  and  its  per- 
formance. While  it  is  true  that  evidence  of  what  other  people 
generally  do,  in  relation  to  the  same  matter,  does  not  fix  a 
legal  standard  by  which  to  judge  the  conduct  of  the  com- 
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plaining  party,  yet  it  has  probative  force  upon  that  issue.  We 
must  recognize  the  distinction  between  the  use  of  such  facts 
evidentially,  and  their  use  as  involving  a  standard  of  conduct 
in  substantive  law.  What  others  generally  do,  in  respect  to 
the  same  matter,  does  not,  in  and  of  itself,  fix  the  standard 
by  which  the  conduct  of  the  plaintiff  must  be  judged.  What 
constitutes  due  care, — ^what  constitutes  ordinary  prudence  and 
diligence, — ^is  a  question  of  fact ;  and,  in  judging  the  conduct 
of  another,  all  the  facts  and  circumstances  attending  the  act 
must  be  kept  in  mind.  This  is  especially  true  with  reference 
to  the  degree  of  care  required. 

Now,  it  is  not  proper  to  say  that,  if  the  plaintiff  in  this 
case  did  just  what  others  generally  did,  in  her  neighborhood, 
in  crossing  this  street,  she  was  free  from  negligence ;  but  the 
conduct  of  others  has  a  legitimate  bearing  in  determining  the 
ultimate  fact  as  to  whether  she*  was  then  acting  as  a  reasonably 
prudent  person  would  under  the  circumstances.  Some  courts 
have  rejected  this  evidence,  on  the  theory  that  by  its  admis- 
sion the  court  fixes  a  standard  of  conduct  by  which  the  plain- 
tiff is  to  be  judged.  The  court,  therefore,  in  instructing  the 
jury,  should,  in  fairness  to  both  parties,  admit  this  testimony, 
and  limit  it  to  its  legitimate  purpose,  to  wit,  as  merely  evi- 
dentiary, and  not  as  a  legal  standard  of  conduct.  This  rule 
rests  upon  the  same  reason,  and  is  bottomed  on  the  same 
thought,  that  admits  the  showing  of  a  custom  among  others 
generally  as  to  the  use  of  a  certain  instrumentality  in  a  cer- 
tain way  in  and  about  their  business.  Thus  in  Korah  v.  Chi- 
cago, jB.  L  &  P.  B,  Co.,  165  Iowa  1,  this  court  had  before  it 
the  question  as  to  whether  the  defendant  company  was  negli- 
gent in  omitting  to  properly  and  sufficiently  g^ard  or  block 
the  space  between  the  guard  rail  and  the  main  rail.  The 
question  involved  was  whether  it  was  more  dangerous  to  block 
or  not  to  block.  Evidence  was  offered  to  show  the  custom  of 
other  roads  in  respect  to  the  same  matter.  This  court  said  in 
passing  upon  the  question,  in  substance,  as  follows: 

Custom  furnishes  no  excuse,  if  the  custom,  habit  or  prac- 
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tice  complained  of  is  in  itself  negligent.  But  the  master's  con- 
formity to  general  usage,  custom  or  practice  is  regarded 
merely  as  evidence  tending  more  or  less  strongly  to  exculpate 
him  from  the  charge  of  negligence.  After  it  was  shown  that 
the  defendant  had  complied  with  the  usage  of  other  employers 
in  the  same  line  of  business,  the  question  whether  the  par- 
ticular instrumentality  or  method  was  reasonably  safe  still 
remained  open.  It  was  simply  held  that  this  kind  of  testi- 
mony was  admissible,  but  was  not  conclusive  upon  the  ques- 
tion of  want  of  due  care. 

In  Baker  v.  City  of  Grand  Rapids,  (Mich.)  69  N.  W.  740, 
an  action  to  recover  for  personal  injuries  received  upon  a 
pnbUo  street,  the  Michigan  court  said : 

'^  Testimony  was  introduced  tending  to  show  that  it  was 
customary  for  people  to  cross  the  street  in  the  direction  taken 
by  plaintifF,  and  that  a  path  had  been  worn  across  the  street 
at  this  point.  We  think  that  this  testimony  could  not  have 
damaged  the  defendant,  as  it  was  the  right  of  the  plaintiff 
to  cross  the  street  at  any  portion  of  the  traveled  way,  and  he 
was  not  confined  to  the  cross  walks  (citing  authorities).  The 
fact  that  others,  in  considerable  numbers,  took  the  same 
course,  bore  on  the  question  of  plaintiff's  care  on  the  occasion 
in  question."  This  case  w^s  cited  with  approval  by  our  court 
in  Finnegan  v.  City  of  Siottx  City,  112  Iowa  232,  234. 

If  the  act  complained  of  was  per  se  negligent,  of  course 
any  evidence  tending  to  show  that  others  did  the  same  act  in 
the  same  way  would  not  tend  to  exculpate  the  party  complain- 
ing ;  but  where  the  act  itself  is  Aot  negligent  per  $e,  and  the 
question  is  one  for  the  jury  as  to  whether  or  not,  under  all 
the  facts  and  circumstances,  the  plaintiff  conducted  herself  as 
a  reasonably  prudent  person  would,  under  like  ciiVsumstances 
and  in  relationship  to  the  same  matter,  then  the  testimony 
becomes  material  and  has  probative  force  upon  the  issue. 

The  foundation  for  this  sort  of  evidence,  though,  ought 
to  be  clearly  laid.  If  it  is  attempted  to  be  shown,  upon  this 
issue,  that  others  did  the  same  as  the  injured  party  did,  and 
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that  the  conduct  of  others  was  substantially  the  same  as  the 
conduct  of  the  plaintiff,  it  must  be  shown  that  the  facts  and 
circumstances  and  conditions  under  which  they  acted,  were 
substantially  the  same  as  those  under  which  the  plaintiff  acted. 
The  action  of  the  court  in  refusing  this  testimony,  under  the 
record  made  here,  would  not,  in  our  opinion,  justify  a  reversal 
of  this  case.  It  was  not  shown,  nor  attempted  to  be  shown, 
that  it  was  the  general  custom  of  other  parties  to  cross  to  this 
mail  box,  over  this  street,  in  the  nighttime,  when  the  street 
lights  were  not  burning.  The  conditions  under  which  plain- 
tiff attempted  to  cross  were  not  the  same  as  those  conditions 
that  attended  the  act  of  the  others,  a  showing  of  which  was 
refused: 

When  we  consider,  further,  that  the  plaintiff  was  not  con- 
fined in  her  travel  to  the  sidewalks  and  crosswalks,  but  had  a 
right  to  cross  the  street  at  any  other  point  at  which  it  was 
open  for  travel,  and  that  no  negligence  can 
2.  MUNICIPAL  COR-  b®  charged  against  her  in  the  choice  of  ways, 
neguren^':         in  that  she  chose  to  cross  the  street  diagonally, 
otherjSan  at     rather  than  to  proceed  along  the  sidewalk, 
croaaing.  ^e  scc  that  the  testimony  offered  as  to  what 

others  did  in  a  case  of  this  kind  adds  very 
little  to  the  strength  of  plaintiff's  case.  She  had  a  right  to 
cross  where  she  did.  All  that  was  required  of  her  in  so  doing 
was  to  exercise  that  care  and  caution  in  crowing  which  rea- 
sonably prudent  persons  exercise  under  the  same  circum- 
stances and  conditions.  No  one  can  be  charged  with  negli- 
gence  for  the  doing  of  that  which,  under  the  law,  he  has  a 
right  to  do ;  but  in  every  act  the  actor  is  required  to  exercise 
reasonable  care  and  caution  for  his  own  safety,  and  if  he  is 
injured  in  the  performance  of  the  act,  and  the  injury  can  be 
traceable  to  a  failure  to  exercise  that  care  for  his  own  safety 
which  the  law  requires  of  him,  he  is  defeated  in  an  effort  to 
recover  for  the  injury,  even  though,  as  a  primary  question, 
he  had  a  right  to  do  the  thing  which  he  was  in  the  act  of  doing. 
Vol.  173  Ia.-t40 
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The  act  of  the  plaintiff  in  attempting  to  cross  the  street 
on  this  night  did  not,  in  and  of  itself,  constitute  negligenee. 
Darkness  had  settled  down  upon  the  entire  city.  Darkness 
enveloped  the  sidewalks  and  crosswalks  as  well  as  the  street 
at  the  point  where  plaintiff  attempted  to  cross.  It  is  liie  daty 
of  the  city  to  keep  its  streets  in  a  reasonably  safe  condition  for 
travel  in  the  nighttime,  as  well  as  in  the  daytime.  If  it  leaves 
that  upon  its  streets  which  constitutes  a  nuisance,  interferes 
with  public  travel,  endangers  the  safety  of  the  passengers,  it 
cannot  complain  of  the  conduct  of  a  citizen  who,  without 
knowledge  of  this  condition,  attempts  to  use  the  street  in  the 
nighttime ;  nor  can  it  predicate  negligence  on  the  part  of  the 
user  of  the  street  in  the  nighttime  on  the  ground  that  he 
knew  that  the  night  was  dark  and  the  city  had  failed  to  fur- 
nish any  lights  to  guide  him  in  his  joumeyings,  when  it  ifl 
not  shown  that  he  knew  of  the  peril.  The  right  to  use  the 
streets  and  the  duty  to  keep  the  streets  in  reasonably  safe 
condition  for  travel,  the  dut^  to  put  signals  and  warnings  at 
a  point  where  the  street  is  dangerous  for  travel,  are  all  con* 
current.  This  fact  must  not  be  lost  sight  of,  that,  in  attempt- 
ing to  cross  at  the  point  where  she  did,  the  plaintiff  was 
within  her  right. 

So  far  as  this  record  discloses,  this  street  had  been  opened 
for  public  use  to  its  full  width.  As  we  gather  from  the 
record,  there  wei;e  sidewalks  along  the  lot  line  on  each  side 
of  the  street,  then  parking  and  curbing,  and  the  street  proper. 
There  were  no  lights  in  the  vicinity  of  this  obstruction.  In 
fact,  there  were  no  street  lights  at  all.  Had  this  street  been 
unobstructed,  and  in  a  condition  reasonably  safe  for  travel, 
at  the  point  where  plaintiff  attempted  to  cross  it,  the  darkness 
would  have  added  nothing  more  to  the  danger  of  crossing  at 
this  point,  where  plaintiff  attempted  to  cross,  than  would  have 
been  involved  in  her  act  in  passing  along  the  sidewalk  or 
over  the  crosswalk.  To  attribute  negligence  to  the  plaintiff 
for  attempting  to  cross  the  street,  at  night,  without  lights, 
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at  the  point  where  she  attempted  to  cross,  conld,  with  as  much 
reason,  be  charged  against  her  in  the  event  that  she  under- 
took to  use  the  sidewalks  and  crosswalks  in  the  nighttime 
without  lights,  and  was  injured  by  reason  of  obstructions 
therein  negligently  left.  To  assume  that  the  plaintiff  was 
negligent  in  attempting  to  cross  this  street,  at  the  point  where 
she  attempted  to  cross  it,  on  the  ground  that  the  night  was 
dark  and  the  city  had  furnished  no  lights  to  guide  her  way, 
would  be  to  assume  that  it 'was  the  duty  of  the  plaintiff  to 
anticipate,  or  at  least  keep  in  mind,  that  possibly  the  city 
might  be  negligent,  and  dangers  and  perils  might  lurk  in  the 
darkness. 

To  say  as  the  court  did  say,  *  *  That  the  city  had  furnished 

sidewalks  and  crosswalks  which  were  reasonably  safe  for 

travel,  and  that  if  the  jury  fomid,  from  the  evidence,  that  the 

night  was  very  dark,  and  that  it  was  impru- 

^"  toSSSwnY;*^""  d^^*  for  ^^^  plaintiff  to  attempt  to  cross  the 

and*dlgrc«^of*    Street,  at  the  point  where  she  did  cross,  on 

msu-uc^ons  in-  account  of  the  darkness,  and  there  was  a 

direcUy   limit-  „  ,  .   ,      ,  .    ,      ,  ,         . 

ISf  ^"Jy  ^®  safer  way  which  she  might  have  taken  in  going 
where  she  did,  she  was  guilty  of  contributory 
negligence  and  could  not  recover",  was  to  say  that  plaintiff 
could  not  recover  if  she  attempted  to  cross  the  street  at  this 
point  on  a  dark  night,  although  she  knew  nothing  of  the  con- 
ditions that  rendered  the  street  more  unsafe  than  were  the 
sidewalks  and  crosswalks,  if  it  were,  in  fact,  unsafe  at  the 
time. 

The  court,  in  effect,  told  the  jury  that,  in  the  event  that 
the  city  furnished  safe  sidewalks  and  crosswalks,  a  traveler 
had  no  right  to  cross  a  public  street  on  A  dark  night,  in  the 
event  that  there  were  no  lights  to  guide  him  on  his  journey. 
The  court  thereby  practically  denied  the  right  of  a  citizen 
to  cross  the  street  at  any  point  other  than  upon  the  sidewalks, 
on  a  dark  night ;  or,  if  it  cannot  be  said  that  the  court  in  so 
many  words  so  directed  the  jury,  yet  it  can  be  said  that  the 
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court  left  the  jury  free  to  make  such  pronouncement  in  this 
ease,  upon  such  a  showing;  and  such  pronouncement  would 
not  be  good  law,  nor  conducive  to  the  public  convenience  or 
welfare.  The  court  practically  told  the  jury  that  if  it  appeared 
to  them  upon  this  trial  that  the  sidewalks  were  free  from 
obstruction,  free  from  nuisance,  and  safe  for  travel,  and  the 
street  at  the  point  where  plaintiff  attempted  to  cross  was  bur- 
dened with  a  nuisance  dangerous  to  the  safety  of  a  traveler 
(although  this  fact  was  not  known  to  the  plaintiff  at  the 
time),  the  jury  could  say  that  the  plaintiff,  in  choosing  the 
way  she  did,  and  not  going  upon  these  safer  walks  provided 
by  the  city,  was  guilty  of  contributory  negligence.  This  con- 
clusion could  be  based  upon  the  simple  fact  that  the  night  was 
dark,  and  the  city  had  furnished  no  lights. 

In  this,  it  would  appear  to  us  that  the  jury  were  left  to 
grope  in  darkness  more  grievous  than  that  which  surrounded 
the  plaintiff  at  the  time  of  her  injury.  At  the  time  this 
instruction  was  read  to  the  jury,  the  jury  had  knowledge  of 
the  fact,  unknown  to  the  plaintiff,  that  this  dangerous  obstruc- 
tion rested  upon  the  street  at  the  point  where  plaintiff 
attempted  to  cross.  Without  light  to  guide  them  as  to  what 
the  law  is,  touching  the  right  of  the  plaintiff  to  cross  a  public 
street,  it  would  naturally  appear  to  them  that,  with  this 
obstruction  upon  the  street,  this  dangerous  instrumentality 
imperilling  travel  upon  the  street,  it  would  have  been  more 
prudent,  on  a  dark  night,  for  the  plaintiff  to  have  taken  the 
sidewalk  (which  the  court  said  was  perfectly  safe),  than  to 
have  risked  her  safety  by  attempting  to  cross  in  the  vicinity 
of  this  dangerous  obstruction. 

The  appellant  complains  of  the  instructions  of  the  court 

as  a  whole,  in  that  they  give  undue  prominence  to  matters 

(material  enough  to  the  controversy)  which  militate  against 

the  plaintiff's  claim;  that  the  court  in  its 

*•  uSJilVundS?*^'  instructions  failed  to  give  a  full  and  clear 

SSfSSff'Bt^^     exposition   of   the    law   which   governs   the 

ory.  error.         j.}ghts  of  the  parties  in  the  controversy.   The 
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instructions  complained  of  are  substantially  as  follows:  The 
court  first  told  the  jury  that  it  was  the  duty  of  the  city  to 
keep  its  public  streets  in  a  reasonably  safe  condition  for  the 
passing  of  pedestrians  along  and  over  the  same ;  then  followed 
this  by  the  statement : 

"For  this  purpose,  a  city  is  required  to  construct  side- 
walks and  street  crossings  for  the  convenience  and  safety  of 
pedestrians,  who,  from  necessity,  or  in  the  exercise  of  pleasure, 
desire  to  pass  along  and  over  said  streets,  or  to  cross  the  same. 
It  is  the  duty  of  the  city  to  keep  such  sidewalks  and  cross- 
walks in  a  reasonably  safe  condition  for  public  travel.  It 
has  a  right  to  establish  curb  lines  along  the  streets,  and  fo 
provide  that  the  space  between  the  curb  line  and  the  sidewalk, 
on  each  side  of  the  street,  shall  be  used  as  a  parking,  or  space 
for  lawn  and  trees.  But,  under  the  law,  foot  travelers  have 
a  right  to  cross  such  parking  or  lawn,  if  they  do  so  in  the 
exercise  of  such  care  as  a  person  of  ordinary  prudence  ^d 
caution  would  exercise  under  like  circumstances  and  condi- 
tions ;  but  if  they  do  not  exercise  such  ordinary  care  in  cross- 
ing such  parking,  and  are  injured  by  reason  of  a  lack  of  such 
ordinary  care,  they  are  guilty  of  contributory  negligence, 
and  cannot  recover."    The  italics  are  ours. 

It  will  be  noted  that  this  instruction,  while  it  states  no 
bad  law,  would  lead  the  mind  to  a  wrong  conclusion  as  to 
what  the  law  really  is.  In  the  first  part  of  the  instruction, 
it  rightly  says  that  it  is  the  duty  of  the  city  to  keep  its  streets 
in  a  reasonably  safe  condition.  The  next  sentence  proceeds  to 
state  to  the  jury  the  part  of  the  street  to  which  the  duty 
relates,  and  it  says: 

*'For  this  purpose  (that  is,  for  the  purpose  of  keeping 
the  streets  in  a  reasonably  safe  condition),  the  city  is  required 
to  construct  sidewalks  and  street  crossings,  etc.,  and  to  keep 
the  same  in  a  reasonably  safe  condition  for  public  travel." 

It  says  that  the  city  has  a  right  to  provide  a  space  between 
the  curb  line  and  the  sidewalk  for  parking,  or  a  space  for 
lawn  and  trees,  and  that  people  have  a  right  to  cross  the 
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parking.  Nowhere  does  it  say  that  this  parking,  over  which 
people  have  a  right  to  cross,  must  be  kept  in  a  reasonably  safe 
condition  for  that  purpose.  It  seems  to  limit  the  duty  of  the 
city,  in  keeping  its  streets  in  a  reasonably  safe  condition  for 
pedestrians,  to  the  sidewalks  and  crosswalks;  for,  while  it 
says  that  travelers  have  a  right  to  cross  the  parking,  it  admon- 
ishes the  jury  that  care  must  be  exercised  in  attempting  to 
cross  such  parking,  as  if  there  were  a  higher  duty  imposed 
upon  one  in  attempting  to  cross  the  parking,  than  in  using 
other  parts  of  the  street. 

Again,  in  the  second  instruction,  the  court  emphasizes 
the  thought  that  the  right  of  the  pedestrian  to  travel  is  con- 
fined to  the  sidewalks  and  crosswalks ;  for  it  says  to  the  jury : 

"You  are  instructed  that  sidewalks  are  provided  for  the 
exclusive  accommodation  of  foot  travelers,  and  crosswalks  are 
provided  for  the  convenience  and  safety  of  such  foot  travelers 
to  cross  from  one  side  of  the  street  to  the  other,  and,  while 
foot  travelers  upon  a  street  are  not  compelled  to  use  sidewalks 
and  crossings  in  crossing  a  street,  you  are  instructed  that 
if  a  person  deviates  from  the  sidewalk  and  street  crossings 
that  are  provided  by  the  city,  in  order  to  make  the  crossing 
of  a  street  convenient  and  safe,  the  law  requires  of  him  the 
exercise  of  such  care  and  prudence  as  a  reasonably  cautious 
and  prudent  man  would  exercise  under  like  circumstances, 
and  in  respect  to  the  darkness  of  the  night,  as  are  shown  by 
the  reliable  evidence  in  this  case  to  have  existed  when  the 
plaintiff  deviated  from  the  sidewalk  and  street  crossing  pro- 
vided by  the  city,  and  crossed  the  street  at  another  place  than 
that  provided." 

This  emphasizes  the  fact  again  that  the  city  had  provided 
sidewalks  and  crosswalks ;  that  it  provided  these  for  the  con- 
venience and  safety  of  foot  travelers,  and  that,  while  the 
travelers  were  not  compelled  to  use  the  sidewalks  and  cross- 
walks, if  they  deviated  from  these  ways  provided  by  the  city, 
and  undertook  to  cross  at  any  other  point  than  those  safe  ways 
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provided  by  the  city,  the  law  required  the  exercise  of  such 
care  and  prudence  as  one  should  exercise  who  embarks  on  a 
perilous  journey,  known  by  him  to  be  such. 

The  suggestion  in  the  instructions,  all  through,  could  not 
help  but  convey  to  the  mind  of  the  jury  the  thought  that,  when 
the  city  had  provided  sidewalks  and  crosswalks  for  pedes* 
trians,  it  had  practically  done  its  full  duty;  and  that,  if  a 
traveler,  though  having  the  right  to  do  so,  attempted  to  cross 
at  any  other  point,  he  assumed  special  hazards,  against  which 
he  must  guard,  and  the  care  to  be  exercised  by  him  must  be 
that  care  which  reasonably  prudent  persons  exercise  when 
they  attempt  to  exercise  a  right  involving  peril.  A  mind 
unfamiliar  with  the  rules  which  the  court  undertakes  to 
announce  in  these  instructions,  would  reasonably  conclude 
that  the  making  of  safe  sidewalks  and  crosswalks  for  pedes- 
trians rendered  the  street  reasonably  safe,  so  far  as  the  city 
was  concerned ;  that  pedestrians  had  a  right  to  cross  the  street 
at  other  points,  but  the  city  owed  no  duty  to  keep  the  street 
at  the  other  points  in  a  reasonably  safe  condition;  that  the 
I)edestrians  assumed  the  risk  of  crossing  at  other  points,  and 
were  required  to  exercise  that  care  and  caution  in  doing  so 
commensurate  with  the  risk  assumed.  The  court  emphasizes 
the  fact  in  this  instruction  that  the  city  had  provided  side- 
walks and  crosswalks  for  the  exclusive  accommodation  of  foot 
travelers;  that  these  were  provided  for  the  safety  of  foot 
travelers  in  attempting  to  cross  from  one  side  of  the  street 
to  the  other ;  that,  while  foot  travelers  were  not  compelled  to 
use  these  conveniences  provided  for  the  safety  of  foot  trav- 
elers, yet  if  they  deviated  from  these  safe  sidewalks  and  street 
crossings,  which  were  provided  for  the  purpose  of  making  the 
crossing  of  the  street  convenient  and  safe,  the  law  required 
them  to  exercise  care  commensurate  with  the  dangers  that 
attended  their  act  in  attempting  to  cross  at  some  point  where 
the  city  had  not  and  was  not  required  to  make  the  street  rea- 
sonably safe. 
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The  court  further  said:     ''There  is  no  evidence  what- 
ever that  the  sidewalks  and  street  crossings 
^'  2io?i.?i^^.  ^*"  provided  by  the  city  for  the  convenience  and 

PORA.TIOMB  • 

fm'iHTidenc^e'of*'  Safety  of  the  foot  passcugers  were  not  in  a 
jury'rand Ini  reasonably  safe  condition  for  the  passing  of 
vtewpo?nPcou-    pedestrians  along  and  over  the  same." 

trasted:  con- 

tributory  negu-  And  it  Said  to  the  jury:     "Therefore, 

you  are  instructed  that  if  you  find  from  the 

evidence  that  the  night  on  which  the  plaintiff  crossed  the 

street  in  question  was  very  dark,  and  that  it  was  imprudent 

for  a  person  to  attempt  to  cross  the  street  at 

*'  ^^™nY;  ''*'*'  the  point  where  the  plaintiff  did  cross  the 

f<^t^^in'^8treetV  Street  on  account  of  the  darkness,  and  that 

known  defect  "  there  was  a  safer  way  which  she  might  have 

contrasted.  ■  *^ 

taken  in  going  where  she  desired  to  go,  she 
was  guilty  of  contributory  negligence. ' ' 

The  vice  of  this  instruction  lies  in  the  fact  that,  after  the 
evidence  was  all  in,  the  jury  were  permitted  to  say  that  in 
their  opinion,  it  was  imprudent  for  the  plaintiff  to  attempt 
to  cross  the  street  at  the  point  where  she  did,  because  the  evi- 
dence disclosed  on  the  trial  that  there  were  sidewalks  and 
crosswalks  unobstructed  and  reasonably  safe  for  travel;  and 
at  the  point  where  plaintiff  attempted  to  cross,  there  was  a 
dangerous  instrumentality  left,  into  which  she  fell  and  was 
injured;  and  the  night  was  very  dark.  The  instruction 
ignored  the  fact  that  the  plaintiff  had  no  knowledge  of  the 
existence  of  this  dangerous  instrumentality ;  that  there  was  no 
light  to  expose  its  location  to  the  plaintiff;  that  she  had 
reason  to  anticipate  that  the  streets  were  free  from  obstruction; 
that  she  had  no  knowledge  at  the  time  of  anything  that  would 
interfere  with  her  safe  passage  across  the  street  at  the  point 
where  she  attempted  to  cross. 

The  plaintiff's  conduct  is  to  be  judged,  not  by  subsequent 
developments,  but  by  the  conditions  that  confronted  her  at 
the  time  she  attempted  to  act.     The  jury  might  well  have 
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found,  that,  with  this  dangerous  instrumentality  resting  in  the 
line  of  travel,  it  was  imprudent  for  her  to  cross  the  street  in 
its  vicinity  on  this  dark  night ;  that  common  prudence  would 
have  suggested  to  her  that  she  follow  those  safe  sidewalks 
provided  by  the  city,  rather  than  risk  her  safety  in  an  effort 
to  cross  at  this  point,  with  the  line  of  travel  so  obstructed. 
This  instruction  evidently  intended  to  follow  the  rule  laid 
down  in  a  number  of  cases  decided  by  this  court,  but  the  court 
failed  to  grasp  the  full  import  of  the  rule  as  laid  down.  That 
is  this :  Where  the  plaintiff  knew  that  a  walk  was  in  bad  con- 
dition, and,  on  account  of  the  darkness,  knew  that  it  was 
imprudent  to  walk  over  it,  and  knew  that  there  was  another 
good  and  safe  walk  over  which  she  might  go  to  her  destina- 
tion, she  was  guilty  of  contributory  negligence. 

In  this  instruction,  the  want  of  knowledge  of  the  plaintiff 
of  the  dangerous  condition  of  the  walk  and  the  peril  that 
attended  her,  is  not  taken  into  consideration,  and  it  is  left 
to  the  jury  to  say,  not  whether  the  plaintiff,  in  attempting 
to  pass  over  this  street  with  the  knowledge  that  she  then  had, 
knew  it  was  imprudent,  but  whether,  in  the  judgment  of  the 
jury,  it  was  imprudent  for  her  to  attempt  to  pass  over  it, 
with  the  knowledge  of  the  facts  disclosed  upon  the  trial, 
which  were  not  shown  to  be  within  the  knowledge  of  the 
plaintiff  at  the  time.  It  is  not  negligence  per  se  for  a  person 
to  pass  over  a  street  or  sidewalk  in  the  nighttime.  A  person 
has  the  right  to  assume  that  the  city  has  done  its  duty  in 
keeping  its  streets  in  order,  and  has  a  right  to  rely  upon  this 
assumption  in  using  the  streets.  See  Reyes  v.  City  of  Cedar 
FaUs,  107  Iowa  509 ;  Robimon  v.  Ciiy  of  Cedar  Rapids,  100 
Iowa  662.    In  the  Keyes  case  it  was  said : 

**The  rule  is  well  settled  that  a  person  has  the  right  to 
rely  upon  the  assumption  that  the  city  has  done  its  duty,  and 
it  is  not  negligence  for  one  to  pass  over  a  sidewalk  at  night. 
He  is  not  bound  to  carry  a  light  with  him  to  see  that  there 
are  no  pitfalls  in  the  walks  that  he  contemplates  using.  Streets 
and  sidewalks  are  designed  for  use  at  all  hours  of  the  day  or 
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night,  and  it  is  not  negligence  for  one  to  venture  out  after 
dark" — citing  authorities. 

In  the  Robinson  case,  it  was  said :  ''The  plaintiff  had  the 
right  to  rely  upon  the  alley  crossing  being  in  a  reasonably  safe 
condition,  unless  he  knew  otherwise.  He  was  not  bound  to 
anticipate  a  drop  at  the  end  of  the  sidewalk." 

The  court  in  its  instructions  further  emphasized  the 
thought,  suggested  by  defendant's  testimony,  that  the  plain- 
tiff was  running  at  the  time  she  received  her  injury.  The 
plaintiff  testified  that  she  was  not.  Upon  this  point,  the  court 
says:  ''Plaintiff  says  that  she  was  not  running,  but  walking 
at  a  medium  pace.  Two  witnesses,  however,  were  called  who 
testified  that  she  said  soon  after  her  injury  that  she  was  run- 
ning"; and  the  court  tells  the  jury  in  the  instruction  that  one 
of  the  witnesses  testified  that  she  heard  the  outcry  of  the 
plaintiff  when  she  was  hurt,  and  that  she  went  down  to  assist 
her ;  that  the  plaintiff  told  her  that  she  was  running  when  she 
fell ;  that  the  other  witness  testified  that,  about  half  an  hour 
after  the  accident,  plaintiff  said  that  she  was  running.  The 
court  also  tells  the  jury  that,  in  the  first  petition  filed  by  the 
plaintiff,  she  stated  that  she  ran  out  to  the  mail  box  on  the 
street  at  about  9 :30.  Of  course,  this  is  not,  in  itself,  error,  but 
it  tends  to  emphasize  the  testimony  which  contradicts  the 
plaintiff  that  she  was  not  running,  and  gives  it  undue  promi- 
nence. The  practice  of  setting  out  the  testimony  of  witnesses 
in  instructions  is  not  to  be  commended.  It  gives  undue 
prominence  and  importance  to  the  particulaiv  testimony 
selected  by  the  court.  The  court  then  stated  that  it  was  the 
duty  of  the  jury  to  determine  this  question  from  the  credible 
evidence,  and  said,  "If  you  believe  from  the  evidence  that 
an  ordinarily  prudent  and  cautious  person  would  not,  on  a 
very  dark  night,  when  no  street  lights  were  burning,  attempt 
to  cross  the  street  at  a  point  other  than  the  regular  street 
crossing,  and  that  such  person,  in  the  exercise  of  ordinary 
care,  would  not  run  in  so  crossing,  then  you  must  find  that 
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the  plaintiff  was  negligent";  and  then  followed  this  by  this 
instruction:  **The  alleged  contributory  negligence  of  the 
plaintiff  does  noi  alone  turn  upon  the  question  of  whether 
she  was  or  was  not  running  at  the  time  the  accident  occurred/' 
and  said,  ''Even  though  you  find  from  the  evidence  that  she 
was  not  running,  it  would  be  the  duty  of  the  jury  to  determine 
whether  an  ordinarily  prudent  and  careful  person  would  have 
crossed  the  street  at  the  point  where  the  plaintiff  crossed, 
while  walking  at  a  medium  pace,  taking  into  consideration  the 
darkness,  and  taking  into  consideration  all  the  other  evidence 
bearing  upon  the  question  as  to  whether  she  exercised  reason- 
able care  or  not*',  thus  again  upon  this  question  of  contribu- 
tory negligence  allowing  the  jury  to  say  that,  in  their  judg- 
ment, under  the  disclosures  made  upon  the  trial,  it  was 
imprudent  for  the  plaintiff  to  cross  the  street  at  that  time 
simply  because  the  night  was  dark,  and  the  city  had  furnished 
no  lights,  either  at  the  place  where  the  accident  occurred  or 
elsewhere,  although  the  plaintiff  did  not  know  of  the  existence 
of  the  danger,  or  that  the  street  was  not  reasonably  safe  for 
her  passage,  and  although  she  had  a  right  to  anticipate  that 
the  street  was  in  a  reasonably  safe  condition. 

The  court  again  in  its  instructions  said  to  the  jury:  **A 
person  who  is  injured  by  the  mere  negligence  of  the  city  in 
not  keeping  its  streets  in  a  reasonably  safe  condition  for  the 
passage  of  pedestrians  cannot  recover  any  damages  therefor 
if  she,  by  her  own  negligence,  contributed  to  produce  the 
injury  or  damage  of  which  she  complains",  and  said  to  the 
jury  that  the  city  is  not  an  insurer  against  accident,  and  again 
said  to  the  jury:  "You  are  instructed  that  the  mere  fact  that 
the  plaintiff  was  injured  would  not  justify  you  in  giving  her 
damages.  .  .  •  The  city  is  not  liable  at  all  if  it  exercises 
ordinary  and  reasonable  Care  such  as  a  reasonably  prudent 
and  careful  person  would  exercise  under  the  same  circum- 
stances",— thus  apparently  depreciating  plaintiff's  claim  of 
negligence  on  the  part  of  the  city,  warning  the  jury  that  the 
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city  was  not  an  insurer,  speaking  of  the  negligence  charged  as 
mere  negligence,  and  speaking  of  the  fact  that  plaintiff  was 
injured  as  the  mere  foci  that  plaintiff  was  injured. 

Of  course,  the  court  did,  in  its  general  instructions,  tell 
the  jury  that  it  was  their  duty  to  determine  the  case  fairly 
and  impartially,  and  base  their  verdict  upon  the  credible  evi- 
dence in  the  case ;  that  they  should  act  without  sympathy  for 
either  party,  and  should  return  their  verdict  in  the  case  just 
the  same  as  if  all  the  parties  were  private  persons ;  but,  upon 
the  whole,  the  instructions,  we  think,  were  very  unfavorable 
to  the  plaintiff's  cause,  and  had  a  tendency  to  depreciate  her 
claim  in  the  mind  of  the  jury.    Nowhere  in  its  instructions 
did  the  court  tell  the  jury  that  it  was  the  duty  of  the  city 
to  keep  the  streets  which  were  open  for  travel  in  a  reasonably 
safe  condition  to  the  full  width.    Nowhere  did  the  court  tell 
the  jury  that  it  was  not  negligence  per  se  for  the  plaintiff  to 
cross  the  street  without  using  the  sidewalks  and  crosswalks. 
The  thought  running  through  the  instructions  is  that,  when 
the  city  had  furnished  sidewalks  and  crosswalks  which  were 
reasonably  safe,  the  plaintiff,  though  having  the  right,  did 
at  her  peril  use  the  street  at  the  place  where  she  attempted 
to  use  it ;  and  that  the  care  which  she  was  required  to  exer- 
cis  was  commensurate  with  the  dangers  which  attended  her 
passage  over  the  street,  other  than  at  the  crosswalk ;  and  that 
this  danger  was  measurably  greater  on  account  of  thd  dark- 
ness,  although   the   darkness  enveloped  the  sideValks  and 
crosswalks,  as  well  as  the  point  where  she  attempted  to  pass. 

There  was  error,  also,  in  saying  to  the  jury  that,  if  they 
believed  from  the  evidence  that  it  was  imprudent  on  account 
of  the  darkness,  for  a  person  to  attempt  to  cross  the  street  at 
the  point  where  plaintiff  did  cross  the  same,  without  proof 
that  there  was  any  safer  way  that  she  might  have  gone  on  her 
errand  known  to  her  at  the  time.  She  did  not  know  of  the 
existence  of  this  nuisance  on  the  street,  without  which  the 
peril  would  not  be  measurably  greater  in  crossing  the  street 
than  in  going  upon  the  sidewalk.     The  darkness  being  over 
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the  whole  city,  there  is  nothing  to  show  that  the  route  pur- 
sued by  her  would  not  have  been  as  safe,  and  just  as  much 
unattended  by  peril,  as  would  the  sidewalks  or  the  cross- 
walks ;  and  she  knew  nothing  of  this  peril. 

It  is  not  negligence  per  se  for  one  to  pass  along  a  street 
in  the  nighttime  without  a  light,  nor  is  it  negligence  per  se 
to  then  walk  rapidly;  and  this  is  certainly  true  where  an. 
injured  party  had  no  reasonable  grounds  for  believing  that 
the  city  had  been  derelict  in  its  duty  in  keeping  the  street 
in  a  reasonably  safe  condition,  and  where,  under  the  law, 
she  had  a  right  to  anticipate  that  it  was  in  safe  condition.  See 
Moore  v.  City  of  Burlington,  49  Iowa  136 ;  Keyes  v.  City  of 
Cedar  Falls,  107  Iowa  509.  It  has  been  frequently  held  by 
this  court  that  it  is  error  for  the  trial  court  to  emphasize 
testimony  from  which  an  inference  of  negligence  on  the  part  of 
the  plaintiff  may  be  drawn,  and  to  omit  all  reference  to  tes- 
timony establishing  the  opposite  inference.  See  2  Thompson 
on  Trials,  (2d  Ed.),  2330 ;  McBride  v.  Des  Moines  City  R.  Co., 
134  Iowa  398 ;  Philpott  v.  Jones,  164  Iowa  730 ;  Bichmond  & 
Co.  V.  Noble,  145  Mich.  546  (107  N.  W.  274). 

It  is  next  complained  that  the  court  erred  in  excluding 

evidence  showing  complaint  of  present  pain  on  the  part  of 

the    plaintiff.      This   we   think    was    error.      See    OroA/   v. 

McLaughUn,  26  Iowa  279;  Keyes  v.  City  of 

7.  BviDpjcB:  per-  Cedar  FaUs,  107  Iowa  509;  Patton  v.  Town 

sonal  Injury : 

SmpUiiSSl''^      of  Sanborn,  133  Iowa  653. 

On  the  whole  record,  we  are  inclined  to 
the  opinion  that  substantial  justice  requires  that  this  case  be 
reversed ;  and,  for  the  errors  pointed  out,  it  is  reversed,  as  to 
defendants.  City  of  Cedar  Falls  and  Com  Belt  Telephone 
Company. — Reversed. 

Deemeb,  Ladd  and  Salinger,  JJ.,  concur. 


Digitized  by  LjOOQ IC 


638  Stai-e  v.  Hunteb.  [173  Iowa 


State  op  Iowa,  Appellee,  v.  Laura  Hunter,  Appellant. 

DISOBDEBLY  HOUSES:    Evldenee— Eejratation  of  Hoobo— Non-Ap- 

1  plicability  of  Statute.  Under  a  charg^e  of  keeping  a  "disorderly 
house"  in  violation  of  a  city  ordinance,  evidence  of  the  reputation 
of  the  house  is  not  admissible.  Sec.  4944,  Code,  1897,  authorizing 
such  evidence  under  a  charge  of  keeping  a  house  of  ill  fame,  is  not 
applicable  in  such  a  case. 

WITNESSES:     Impeacbment — Contradictory  Statementa— BelmttaL 

2  Evidence  in  rebuttal  which  is  competent  as  impeaching  testimony 
should  not  be  excluded  because  tending  to  support  plaintiff's  main 


Appeal  from  Linn  District  Court. — ^Milo  P.  Smith,  Judge. 
Friday,  January  21,  1916. 

This  is  a  criminal  prosecution  under  an  ordinance  of  the 
city  of  Cedar  Rapids,  charging  defendant  with  keeping  a  dis- 
orderly house.  The  information  alleged  that  defendant  did, 
on  or  about  May  16,  1914,  at  the  city  of  Cedar  Rapids,  keep 
a  disorderly  house  at  545  Second  Avenue  in  said  city,  said 
house  being  under  the  control  of  defendant,  and  did  permit 
or  allow  therein  persons  not  married  to  each  other  to  resort 
thereto  for  an  immoral  purpose,  contrary  to  the  form  of  the 
ordinance  of  said  city  in  such  cases  made  and  provided.  The 
defendant  was  convicted  in  the  police  court  of  the  offense 
charged,  and  appealed  to  the  district  court.  Upon  trial  to  a 
jury  in  that  court,  defendant  was  again  found  gn^^ty  and  sen- 
tenced to  pay  a  fine  of  one  hundred  dollars  and  costs.  From 
such  judgment,  defendant  appeals. — Reversed. 

Voris  <&  Haas,  for  appellant. 

F.  F.  Dawley  and  C  L.  Luhurger,  for  appellee. 

Preston,  J. — 1.  The  ordinance  is  as  follows: 

*'Sec.  282.     Disorderly  Houses — ^Keeping.     14.     If  any 
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person  within  the  corporate  limits  of  this  city,  knowingly 

permits  or  allows  in  any  house,  apartment, 

1.  DI80BDERLT        hotcl  or  builcUng  owned  by  him  or  under  his 

H0U8BB :  evl- 

Son^oihouae'  co^^^^^l*  ^^7  ^^^^  and  boistcrous  conduct 
ity^oF^BXBXutei  between  male  and  female  persons  who  are 
there  present  as  guests  or  patrons,  or  if  any 
person  knowingly  permits  or  allows  in  any  house,  apartment, 
hotel  or  building  owned  by  him  or  under  his  control,  any 
person  to  resort  thereto  for  an  immoral  purpose  with  another 
person  to  whom  he  or  she  is  not  married,  he  shall  be  deemed 
guilty  of  keeping  a  disorderly  house." 

As  counsel  for  appellant  state  the  facts,  there  is  no  case 
against  the  defendant ;  but  this  is  from  her  standpoint.  The 
sufficiency  of  the  evidence  is  challenged;  but,  if  the  jurors 
believed  the  State's  witnesses,  as  they  had  a  right  to  do,  they 
could  have  believed  from  the  evidence  that  defendant  was 
guilty  of  keeping  a  disorderly  house. 

In  view  of  a  new  trial,  perhaps  it  would  be  better  that 
we  should  not  discuss  the  evidence  too  much.  And,  because 
the  case  is  reversed  on  the  ground  that  the  trial  court  admitted 
evidence  of  the  reputation  of  the  place,  it  will  not  be  necessary 
to  set  out  the  evidence  which  we  think  sustains  our  holding 
that  the  case  was  one  for  the  jury.  As  bearing  upon  the 
question  as  to  whether  evidence  of  the  reputation  of  the  place 
was  admissible,  we  should  briefly  refer  to  the  evidence  to 
show  that  the  evidence  admitted  tends  to  support  the  charge 
made  in  the  information  that  defendant  was  keeping  a  dis- 
orderly house,  under  the  first  part  of  the  ordinance.  It  is 
doubtless  true  that  such  evidence  would  be  admissible  if  the^ 
charge  was  keeping  a  house  of  ill  fame.  If  it  is  thought  that 
the  latter  part  of  the  ordinance  does  define  a  house  of  ill 
fame,  then  the  evidence  does  not  show  that  persons  permitted 
to  resort  ^thereto  were  not  married.  There  is  evidence  that 
at  one  time,  15  or  16  men  went  to  the  defendant's  house  within 
a  space  of  two  hours,  but  none  of  them  were  admitted.  At 
'another  time,  two  automobiles  drove  up  and  stopped  near  her 
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house  and  four  men  got  out  and  went  into  the  house;  and 
when  the  police  came,  these  parties  were  about  to  depart. 
Another  witness  living  near  testifies  as  to  loud  talking  at 
defendant's  place,  and  testifies  further  that  a  large  number 
of  people  resorted  to  defendant's  house  who  did  not  seem 
to  room*  there.  A  neighbor  testifies  that  he  had  seen  men  go 
to  the  defendant's  house  who  were  not  roomers,  and  that 
men  would  come  to  his  house  and  inquire  for  the  defendant's 
place.  Persons  were  seen  sitting  in  front  of  defendant's 
house  in  the  nighttime,  drinking  beer  out  of  bottles.  Several 
witnesses,  when  called  by  the  State,  testified  that  they  knew 
the  reputation  of  defendant's  house,  and  its  reputation  was 
described  variously  as  being  a  house  where  men  and  women 
gathered  for  immoral  purposes ;  that  it  bore  a  bad  reputation ; 
that  its  reputation  was  that  of  a  disorderly  house. 

By  assignments  2  and  3,  it  is  claimed  by  appellant  that 
the  court  erred  in  admitting  testimony  of  different  witnesses 
concerning  the  reputation  of  the  house.  One  contention  of 
the  appellant  at  this  point  is  that  the  crime  defined  by  the 
ordinance  and  charged  in  the  information  is  a  single,  specific 
act,  and  that  it  was  necessary,  therefore,  that  some  specific 
act  of  immoral  conduct  be  shown,  either  by  direct  or  circum- 
stantial evidence,  and  that  the  reputation  of  the  house  was 
not  involved.  But  we  think  the  gist  of  the  offense  charged 
is  the  keeping  of  a  disorderly  house.  It  has  been  held  that 
one  act  of  gambliiig  will  complete  the  offense,  under  a  statu- 
tory provision  prohibiting  a  person  from  keeping  a  house 
resorted  to  for  the  purpose  of  gambling,  and  that  it  is  as 
complete  if  the  house  is  kept  for  one  day  as  if  kept  for  a  year. 
State  v.  Crogan,  8  Iowa  523 ;  State  v.  Coaster,  10  Iowa  453. 
Proof  of  one  sale  of  intoxicating  liquor  in  a  building  is  sufB- 
cient  to  constitute  a  nuisance,  that  is,  in  keeping  or  main- 
taining a  place  where  liquor  is  sold  or  kept  for  sale  contrary 
to  law.    State  v.  Reyelts,  74  Iowa  499. 

Under  other  provisions  of  the  statute,  which  provide  that, 
if  a  person  be  found  at  a  hotel,  boarding  house  or  other  place, 
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leading  a  life  of  prostitution  or  lewdness,  he  shall  be  pun 
ished,  etc.,  one  act  would  not  be  sufficient  to  constitute  leading 
a  life  of  prostitution,  etc.  But  that  question  is  not  in  this 
case.  Under  our  statute,  a  house  where  drunkenness,  quarrel- 
ingi  fighting  or  breaches  of  the  peace  are  carried  on  or  per- 
mitted, to  the  disturbance  of  others,  is  declared  to  be  a 
nuisance.  Under  such  a  statute,  it  has  been  held  that  one 
may  be  convicted  on  proof  that  he  kept  the  place  and  that 
such  acts  were  carried  on  there  with  his  permission  on  a  single 
occasion.    State  v.  Pierce,  65  Iowa  85. 

There  are  cases,  however,  holding  that,  to  constitute  a 
disorderly  house,  there  must  be  a  habitual  violation  of  the 
law.    14  Cyc.  483. 

Proof  of  the  reputation  of  houses  of  ill  fame  has  been 
made  competent  evidence  by  statute.  Code  Sec.  4944.  This 
reads : 

**The  state,  upon  the  trial  of  any  person  indicted  for 
keeping  a  house*  of  ill  fame,  may,  for  the  purpose  of  estab- 
lishing the  character  of  the  house  kept  by  defendant,  intro- 
duce evidence  of  the  general  reputation  of  such  house  as  so 
kept.'* 

It  is  the  contention  of  appellant,  as  we  understand  it, 
that  this  section  limits  the  proof  of  the  reputation  of  the 
house  to  those  cases  alone  which  are  prosecuted  by  the  state 
under  indictment;  while  appellee  contends  that  the  state  has 
granted  to  cities  the  power  to  prohibit  disorderly  houses, 
houses  of  ill  fame,  etc.  Code  Sec.  704.  And  they  say  that 
the  authority  granted  the  cities  to  prohibit  such  houses  Is 
concurrent  with  that  of  the  state  and  that,  such  power  having 
been  granted  to  the  city  by  the  state,  it  follows  that  the  statu- 
tory rule  of  evidence  accompanies  the  authority  granted  to 
the  city ;  in  other  words,  that  when  the  state  made  such  evi- 
dence competent  in  trials  commenced  by  the  state  under 
indictment,  it  made  the  same  evidence  competent  in  trials 
prosecuted  by  the  city;  that  if  such  were  not  true,  then  the 
Vol,  173  Ia.— 41 
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power  granted  to  the  city  to  prohibit  these  houses  by  ordinance 
is  an  empty  right,  incapable  of  being  effectively  exercised; 
that,  in  a  prosecution  by  the  state, .  evidence  of  reputation 
would  be  admissible;  but,  if  appellant's  contention  is  correct, 
the  prosecution  for  the  same  thing  under  a  city  ordinance 
would  prevent  the  use  of  such  evidence.  This  might  be  trae 
if  the  prosecution  was  for  keeping  a  house  of  ill  fame  under 
an  ordinance;  but  this  we  do  not  now  determine,  because  we 
think  the  question  is  not  in  this  case.  It  will  be  observed  that 
the  first  part  of  the  ordinance  before  quoted  defines  a  dk- 
orderly  house.  There  is  some  doubt  whether,  even  under  the 
latter  part  of  the  ordinance,  a  person  could  be  prosecuted  for 
keeping  a  house  of  ill  fame.  But  this  we  do  not  determine : 
because,  as  before  stated,  the  evidence  introduced  has  refer- 
ence more  particularly  to  a  disorderly  house.  The  evidence 
as  to  the  reputation  of  defendant's  place  which  has  been  set 
out  was  to  the  effect  that  the  place  kept  by  defendant  was  a 
disorderly  house,  not  that  it  was  a  house  of  ill  fame.  The 
information  alleges  that  defendant  did  keep  a  disorderly 
house,  and  the  charging  part  of  the  information  states  that 
defendant  did  permit  or  allow  therein  persons  not  married 
to  each  other  to  resort  thereto  for  an  immoral  purpose.  This 
has  reference  to  the  latter  part  of  the  ordinance,  but  we  have 
already  said  that  there  was  no  evidence  that  the  persons  per- 
mitted in  the  place  were  unmarried.  The  pleader,  in  drawing 
the  information,  seems  not  to  have  distinguished  between  the 
two  parts  of  the  ordinance.  But,  for  the  reasons  stated,  we 
think  the  case  was  tried  on  the  theory  that  defendatit  was  the 
keeper  of  a  disorderly  house.  A  house  of  ill  fame  would 
doubtless  be  a  disorderly  house,  but  it  does  not  follow  that 
a  disorderly  house  is  necessarily  a  house  of  ill  fame.  The 
statute  before  quoted  refers  only  to  a  house  of  ill  fame.  It 
is  conceded  that  criminal  statutes  are  to  be  strictly  construed. 
Appellee  says,  however,  that  Sec.  4944  does  not  define  a  crime, 
but  simply  establishes  a  rule  of  evidence.  But  we  are  of 
opinion  that  to  admit  evidence  under  the  statute  permitting 
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such  evidence  bs  to  a  house  of  ill  fame  is  not  permissible  in 
a  prosecution  for  keeping  a  disorderly  house,  and  that  the 
trial  court  erred  in  admitting  such  evidence. 

2.  The  trial  court  did  not  err  in  permitting  the  State 

to  show  in  rebuttal  by  the  chief  of  police  statements  made  by 

witness  Gail  Myers  to  him.    His  evidence  was  competent  as 

impeaching  testimony.    The  statements  testi- 

"*  im^iSSnent:     fied  to  by  the  chief  of  police  were  as  to  pre- 

sutements  r^      vious  Statements  contradictory  to  and  incon- 

rebuttaL  .  .  ,      ,  .  ,.<.,,, 

sistent  with  her  testimony  which  she  had 
given  in  chief.  It  is  true  that  such  evidence,  if  it  could  have 
been  obtained,  would  have  been  competent  in  chief;  but  evi- 
dence in  rebuttal  which  is  competent  as  impeaching  testimony 
should  not  be  excluded  because  tending  to  support  the  plain- 
tijBf's  main  case.  Bhomberg  v.  Avenariiis,  135  Iowa  176.  The 
trial  court  has  a  discretion  as  to  the  order  of  proof  and,  as  a 
rule,  it  is  the  better  practice  for  a  plaintiff  to  make  out  his  case 
in  chief  and  put  in  all  his  evidence.  It  should  not  be  split  up 
and  a  part  of  the  testimony  put  in  in  rebuttal.  But  under  the 
circumstances  in  the  instant  case,  we  are  unable  to  see  how 
the  impeaching  testimony  of  the  witness,  Gail  Myers,  cpuld 
have  been  used  by  the  State  in  chief  unless  the  State  had 
called  her  as  its  witness. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  ' 
cause .  remanded  for  further  proceedings  in  harmony  with 
this  opinion. — Reversed  and  Remanded. 

Evans,  C.  J.,  Deemeb  and  Weaver,  J  J.,  concur. 


State  op  Iowa,  Appellee,  v.  Habbison  B.  Lewis,  Appellant. 

BOBBEBY:  Assault  Wltli  Intent  to  BolK-Blements  of  "Asaanlt"** 
1  Evidence.  One  is  guilty  of  an  assault  who  makes  active  prepa* 
ration  to  do  unlawful  corporal  violence  to  another  and,  with  the 
ability  and  intent  to  immediately  apply  auch  violence,  does  some 
overt  act  indicative  of  such  intent.  Such  overt  act  is  ne 
but  direct  attempt  at  violence  is  not  necessary. 
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PRINCIPLE  APPLIED:  An  accused,  late  at  night,  entered  a 
room  and  found  the  occupant  asleep.  The  accused  removed  his 
shoes  and,  armed  with  a  billy  in  one  hand  and  a  loaded  revolver 
in  the  other,  stealthily  approached  the  cot  and,  without  touching 
the  person  of  the  sleeping  man,  reached  under  the  pillow  in  search 
of  money.  The  sleeping  man  awoke  and  sprang  to  his  feet,  and 
the  accused  instantly  lied.  The  accused  claimed  that  the  weapons 
were  intended  to  "bluff"  the  sleeper  if  he  awoke  and  made  an 
attack,  but  there  was  direct  evidence  that  the  accused  stated  to 
a  confederate  that  he  (the  accused)  intended  to  hit  the  sleeping 
man.  Held  to  constitute  a  definite  menace  of  violence  toward  the 
sleeping  man  and  to  justify  the  conviction  of  an  accomplice  of 
assault  with  intent  to  rob. 

BOBBEST:    Ajnanlt  With  Intent  To  Bob— Absence  of  Assault  In  Ai- 

2  tempt — Subsequent  Assault  to  Escape — ^Bffect.  If  the  element  of 
"assault"  is  absent  in  the  actual  attempt  to  commit  an  offense, 
such  element  is  not  supplied  by  a  later  assault  committed  by  the 
accused,  after  being  discovered  and  in  an  attempt  to  escape. 

PRINCIPLE  APPLIED:  (Additional  to  No.  1.)  In  the  at- 
tempt to  escape,  the  accused  either  fell  down  or  was  knocked 
down,  and  the  man  whose  money  the  accused  had  attempted  to 
get  tried  to  hold  him.  A  confederate  hit  the  man  who  was  holding 
the  accused,  and  the  confederate  and  the  accused  escaped.  Held, 
this  latter  assault  would  not  supply  the  absence  of  an  assault  in 
the  effort  to  get  the  money  (assuming,  arguendo,  that  there  was 
such  absence). 

BOBBEBY:    Assault  With  Intent  to  Bob— Elements  of  Offense— Trial 

3  — Instructions.  An  instruction  in  a  prosecution  for  assault  with 
intent  to  rob  which  omits  all  reference  to  the  elements  of  "force 
or  intimidation"  is  fundamentally  erroneous. 

Appeal  from  Jefferson  District   Court, — ^D.   M.   Anderson, 

Judge. 

Tuesday,  October  19,  1915. 

Rehearino  Denied  January  21,  1916. 

The  defendant  was  convicted  of  assault  with  intent  to 
rob,  and  appeals. — Reversed. 

James  A.  Devitt  and  Charles  D.  Leggett,  for  appellant. 

Oeorge     Cosson,     Attorney     General,     John    FUtcher, 
Assistant  Attorney  General,  for  appellee. 
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Ladd,  J.— I.  In  the  evening  of  May  22,  1914,  Harold 
Tropp  and  Edwin  M.  Cox  went  to  the  Court  Hotel  in  Fair- 
field, where  they  observed  the  proprietor,  Dunlevy,  asleep  on 
a  cot  in  a  back  room.    Tropp  took  off  his  shoes 
1.  Robbery:  as-     and,  armed  with  a  leather  sap  and  a  loaded 

sault  with  In-  '  *^ 

eiements^of'  revolver,  moved  quietly  to  the  head  of  the 
dencl"^^  '  ®^*"  cot,  when  Dunlevy,  feeling  the  presence  of 
someone  in  the  room,  sprang  to  his  feet. 
Tropp  ran  out,  with  Dunlevy  after  him.  He  stumbled  or  was 
knocked  down,  and  Dunlevy  undertook  to  hold  him,  when 
Cox,  who  had  waited  in  the  wash  room,  struck  Dunlevy  with 
a  lead  pipe  and  both  escaped.  Dunlevy  testified  that  no  one 
had  touched  or  tried  to  take  anything  from  his  person.  Tropp, 
who  had  pleaded  guilty,  swore  that  he  did  not  speak  to  or 
touch  Dunlevy,  but  that  he  "made  a  movement  under  his 
pillow  and  he  jumped". 

**Q.  You  were  trying  to  sneak  the  money  from  under  his 
pillow  without  waking  him  up?  A.  Yes,  sir.  Q.  And  just 
the  minute  he  waked  up  you  took  to  your  heels?  A.  Yes, 
sir.  .  .  .  Q.  Did  you  have  any  intention  at  the  time  to 
get  something  if  you  had  to  take  it  away  by  force?  A.  No, 
I  don't  believe  I  did.  Q.  What  were  you  doing  with  the  gun 
and  billy?  A.  Just  a  bluff.  Q.  Your  object  was  to  scare? 
A.  The  gun  was  there  for  a  bluff.  I  was  to  get  the  money 
without  waking  him".  .  .  .  Q.  I  will  ask  you  whether 
or  not  you  did  have  any  intention  of  scaring  the  money  out  of 
Mr.  Dunlevy  ?  A.  We  went  in  there  and  when  we  seen  he  was 
asleep,  that  is  the  way  that  we  were  going  to  get  th^  money. 
I  had  no — ^the  gun  was  for  a  bluff.  Q.  For  a  bluff  to  whom? 
A.  To  Duiilevy  if  he  attacked  me.'' 

Cox  testified: 

*'When  we  went  in  there,  Tropp  went  in  to  hit  him  and 
get  the  money.  Q.  Do  you  know  what  Harold's  intention 
was?  A.  He  intended  to  hit  him.  Q.  He  had  a  pocket  billy 
and  a  revolver?  A.  Yes,  sir.  Q.  He  said  his  intention  was  to 
get  the  man 's  money  ?    A.  Yes,  sir. ' ' 
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This  is  all  the  evidence  bearing  on  the  commission  of  the 
offense  charged,  and  it  is  contended  on  the  part  of  the  defend- 
ant that  it  was  insufficient  to  warrant  a  finding  that  Tropp 
was  guilty  of  an  assault  with  intent  to  rob;  and  therefore 
that  Lewis,  who  was  accused  of  having  aided  and  abetted  him 
therein,  should  have  been  acquitted.  The  charge  is  assault 
with  intent  to  commit  the  crime  of  robbery.  That  offense 
is  defined  in  the  statute,  in  substance,  as  at  common  law,  in 
declaring  that  '*If  any  person,  with  force  or  violence,  or  by 
putting  in  fear,  steal  and  take  from  the  person  of  another 
any  property  that  is  the  subject  of  larceny,  he  is  guilty  of 
robbery."    Sec.  4753,  Code. 

**If  any  person  assault  another  with  intent  to  .  .  . 
rob,  steal  .  .  .  he  shall  be"  punished  as  prescribed.  Sec. 
4770,  Code. 

Robbery  differs  from  larceny  from  the  person  in  that 
the  taking  in  the  former  must  be  by  force  or  intimidation; 
while  in  the  latter,  this  is  not  necessary.  State  v.  Miller,  83 
Iowa  291.  Larceny  from  the  person  is  included  in  the  crime 
of  robbery.  State  v.  Reasby,  100  Iowa  231.  And  this  being 
so,  assault  with  intent  to  steal  also  is  included  within  the 
offense  charged  in  the  indictment.  The  evidence  leaves  no 
doubt  that  Tropp  slipped  stealthily  into  the  room  to  the  head 
of  the  cot,  with  the  design  of  stealing  money  from  beneath 
Dunlevy's  pillow.  But  this  alone  would  not  be  enough  to 
constitute  the  crime  charged ;  there  must  have  been  an  assault. 
This  has  been  defined  often,  but  ordinarily  with  reference  to 
the  facts  under  consideration.  The  definition  found  in  3  Cyc. 
1020,  seems  comprehensive  and  accurate: 

"An  assault  is  any  attempt  or  offer,  with  force  or  vio- 
lence, to  do  a  corporal  hurt  to  another,  whether  from  malice 
or  wantonness,  with  such  circumstances  as  denote,  at  the  time, 
an  intention  to  do  it,  coupled  with  a  present  ability  to  carry 
such  intention  into  effect"  State  v.  Cody,  94  Iowa  169; 
Tarver  v.  State,  43  Ala.  354 ;  People  v.  Lilley,  43  Mich.  521. 

It  has  been  described  as  inchoate  violence  with  the  person 
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of  another,  with  present  means  of  carrying  the  intent  into 
effect.  The  intent  is  of  the  essence  of  the  offense,  and  it  is 
to  be  ascertained  from  the  circumstances  of  each  case.  Richels 
V.  Staie,  1  Sneed  (Tenn.),  606.  The  authorities  agree  that 
there  must  be  an  attempt  or  offer  to  apply  force  to  another, 
in  addition  to  such  intention,  and  the  present  means  to  give 
it  effect.    Haupt  v.  Swerison,  125  Iowa  694. 

Here  Tropp  had  the  means  in  his  hands  and,  as  said, 
might  have  entertained  the  purpose  to  use  them  in  the  con- 
tingency that  it  became  necessary  to  do  so  in  taking  the 
money  or  in  effecting  his  escape  therewith.  If  he  **made  a 
movement  under  the  pillow",  it  was  solely  for  the  purpose  of 
obtaining  the  money,  and  without  intention  to  touch  or  injure 
Dunlevy  in  any  manner;  and  therefore,  this  could  not  be 
said  to  constitute  an  assault.  Commonwealth  v.  Ordway^  66 
Mass.  270;  Hall  v.  People,  (lU.)  49  N.  E.  495.  The  force  in 
robbery  is  that  necessary  to  overcome  resistance  or  overcome 
the  person  robbed,  and  this  movement  had  no  connection  with 
either.    Striking  him  with  the  lead  pipe  was 

2.  ROBBBRt* :   aB- 

sauit  with  in-    an  assault,  but  not  in  the  perpetration  of  the 

tent  to  rob:  '  *^     ^ 

8au!?^in°at""  off^nse  Undertaken.  Tropp  then  had  aban- 
quent  assault  to  doned  his  purpose  to  rob  or  steal  and  was 
*'*^^'  ^  trying  to  make  his  escape,  and  Cox  used  the 
lead  pipe  merely  to  enable  him  to  effect  his  escape.  Had 
Tropp  obtained  money  from  beneath  the  pillow  and  had  the 
lead  pipe  been  used  to  enable  him  to  retain  it  and  carry  it 
away,  a  different  question  would  have  been  presented,  and  one 
upon  which  the  authorities  are  not  agreed.  As  what  was  done 
by  Cox  was  after  the  intent  to  rob  or  steal  had  been  aban- 
doned, it  could  not  have  preceded  or  been  concomitant  with 
the  undertaking  to  steal  the  money,  and  this  is  held  essential, 
by  the  great  weight  of  authority.  Thomas  v.  State,  91  Ala.  34 
(9  So.  81) ;  Hanson  v.  State,  43  Ohio  376  (1  N.  B.  136) ;  24 
Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  996. 

The  mere  fact  that  the  attempt  or  endeavor  to  do  violence 
is  connected  with  a  condition  will  not  shield  the  accused. 
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State  V.  Mitchell,  139  Iowa  455.  To  amount  to  an  attempt  or 
endeavor  essential  to  an  assault,  an  act  indicative  of  the  intent 
is  essential ;  for  a  man  may  intend  what  he  will,  so  long  as  he 
does  nothing  towards  carrying  it  out.  State  v.  Thomps&n,  133 
Iowa  741.  If  there  is  some  distinct  movement,  violent  in  its 
nature,  towards  the  victim  and  involved  in  the  perpetration 
of  the  offense,  such  movement  would  seem  sufficient  to  consti- 
tute an  assault  to  commit.  Quoting  from  2  Bishop's  New 
Crim.  Law,  Sec.  1169,  in  defining  what  is  essential  in  robbery: 
*'An  assault  which  has  not  traveled  to  a  battery,  or  probably 
any  such  array  of  force  as  is  calculated  to  create  the  reason- 
able apprehension,  though  short  of  a  technical  assault,  suf- 
fices." See  State  v.  Oorham,  55  N.  H.  152.  Thus,  enticing 
a  girl  under  ten  years  of  age  to  a  loft,  with  the  purpose  of 
ravishing  her,  was  held,  in  Hays  v.  People,  15  N;  Y.  Com.  Law 
(1  Hill)  351,  to  warrant  a  finding  that  the  accused  was  guilty 
of  an  assault  with  intent  to  commit  rape ;  for,  having  the  ahild 
in  his  power  and  within  his  reach,  he  exerted  means  to  accom- 
plish meditated  violence  on  her  person,  the  court  saying : 

"There  need  not  be  even  a  direct  attempt  at  violence; 
but  any  indirect  preparation  towards  it,  under  the  circum- 
stances mentioned,  such  as  drawing  a  sword  or  bayonet,  or 
even  laying  one's  hand  upon  his  sword,  would  be  sufficient." 

It  was  said  in  State  v.  Smith,  80  Mo.  516,  that  ''An  assault 
with  intent  may  exist  without  the  actual  attempt.  Begina  v. 
Dungey,  4  P.  &  F.  102,  and  note.  There  need  not  be  a  direct 
attempt  at  violence,  but  indirect  preparation  toward  it  will, 
in  certain  circumstances,  constitute  an  assault";  citing  treat- 
ises and  the  above  case,  with  Carter  v.  State,  35  Ga.  263. 

Advancing  upon  another  with  open  knife,  using  violent 
and  menacing  expressions,  was  held  to  constitute  an  assault, 
in  State  v,  Shipman,  81  N.  C.  513:  Four  persons  with  pitch- 
forks and  guns  on  their  shoulders,  following  another  and 
using  threatening  and  insulting  language  which  put  him  in 
fear  and  induced  him  to  go  home,  even  though  not  nearer 
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than  seventy-five  yards,  were  held  guilty  of  an  assault,  in 
State  V.  Rawles,  65  N.  C.  334.  See  State  v.  Martin,  85  N.  C. 
508  (39  Am.  Rep.  711),  where  the  accused  advanced  on  the 
opposite  side  of  the  street  with  a  stick  and  open  knife,  threat- 
ening to  kill,  and  was  held  to  be  guilty  of  an  assault.  In 
Higginbotham  v.  State,  23  Tex.  574,  the  accused,  getting  into 
an  altercation  with  one  Bennett,  '*got  up  from  his  seat,  took 
a  gun  down  from  the  rack",  when  one 'of  the  witnesses,  imme- 
diately and  before  he  had  turned  around,  seized  hold  of  him 
and  prevented  him  from  any  further  use  of  it.  The  question 
was  whether  the  mere  act  of  getting  the  gun  down,  under  the 
circumstances,  might  have  been  f  oimd  an  attempt  to  commit  a 
battery ;  or  must  there  have  been  some  further  act,  as  cock- 
ing, or  the  like  essential?  The  court  held  the  evidence  suffi- 
cient, saying,  among  other  things: 

"The  law  has  not  established,  as  a  criterion  in  determin- 
ing an  attempt,  that  the  gun  must  be  presented  or  aimed,  or 
the  Ibck  pulled  back,  or  triggers  of  a  rifle  sprung,  or  any  other 
stage  in  the  series  of  acts  that  may  be  performed  in  committing 
an  assault.  It  is  sufficient  that  there  be  an  act  done  indicat- 
ing an  intention  to  commit  a  battery,  immediately  coupled 
with  the  ability  to  do  it." 

The  theory  of  punishing  an  attempt  is  that  the  accused, 
having  the  intent  and  having  performed  some  act  towards  it,  • 
though  not  having  committed  it,  should  be  punished  for  his 
evil  design  and  that  which  he  had  done  towards  carrying  it 
out.  As  said  by  Bishop,  in  the  first  volume  of  his  New 
Criminal  Law,  Sec.  435: 

**  Wherever  a  man  intending  to  commit  a  particular 
crime  does  an  act  toward  it,  but  is  interrupted,  or  some  acci- 
dent intervenes  so  that  he  fails  to  accomplish  what  he  meant, 
he  is  still  punishable.    This  is  called  a  criminal  attempt." 

Of  course,  the  act  must  be  of  sufficient  magnitude,  and 
calculated  to  create  an  apprehended  danger.  As  observed  by 
another: 
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''It  is  difficult  in  practice  to  draw  the  precise  line  which 
separates  violence  menaced  from  violence  begun  to  be  exe- 
cuted ;  for,  until  the  execution  of  it  is  begun,  there  can  be  no 
assault.  We  think,  however,  that,  where  an  unequivocal  pur- 
pose of  violence  is  accompanied  by  an  act  which,  if  not  stopped 
or  diverted,  will  be  followed  by  i>ersonal  injury,  the  execu- 
tion of  the  purpose  is  then  begun,  the  battery  is  attempted." 
2  Wharton's  Crim.  Law,  Sec.  798. 

In  this  case,  upon  entering  the  hotel,  late  in  the  ni^t, 
Tropp  removed  his  shoes  and,  having  informed  Cox  of  his 
purpose  to  strike  Dunlevy,  moved,  with  a  loaded  38-calibre 
revolver  in  one  hand  and  a  leather  sap  filled*with  shot  in  the 
other,  stealthily  toward  his  head  on  the  cot,  where  he  was 
interrupted  in  reaching  under  the  pillow  by  Dunlevy 's  spring- 
ing to  his  feet.  Had  the  latter,  instead  of  doing  this,  merely 
opened  hia  eyes,  can  there  be  any  doubt  that  the  billy  or 
revolver  would  have  been  used  either  to  put  him  in  fear  or 
disable  him?  Arming  himself  with  the  purpose  stated,  and 
approaching  the  cot  in  that  condition,  in  the  circumstances 
disclosed,  was  as  definite  a  menace  of  violence  against  the 
person  of  Dunlevy  as  though  he  had  approached  with  th« 
revolver  presented  or  the  billy  drawn,  and,  as  we  think,  might 
properly  have  been  found  to  constitute  an  assault.  It  follows 
'that  the  evidence  was  sufficient  to  carry  the  issues  as  to  defend- 
ant's  guilt  to  the  jury. 

II.  The  court  instructed  the  jury  that  *' An  assault  to  rob 
is  an  unlawful  assault  upon  the  person  of  another,  with  intent 
to  steal  or  take  from  such  person  any  money  or  valuable  prop- 
erty that  he  may  have  upon  his  person." 
3.  Robbery  :'a«-     This  was  erroneous  in  that  it  omitted  the  nee- 

sault  with  in- 

efemen J^Jf'  of-  ®ssaiy  element  of  force  or  intimidation  and 

inaSnictions.'       merely   defined   an   assault   with   intent    to 

commit  larceny.    The  error  was  not  obviated 

by  any  qualifying  instruction  contained  in  the  charge;  and, 

for  all  that  appears,  the  verdict  must  have  been  returned 
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TiBder  a  misapprehension  of  the  offense  charged.  The  criti- 
cism of  Instruction  11^^  doubtless  will  be  obviated  on  another 
trial. — Reversed  and  Remanded. 

Deemer^  Gaynor  and  Salinger,  JJ.,  concur. 


W.  C.  Barber,  Appellee,  v.  City  Drug  Store  et  al.,  Appellants. 

INTOXICATING      UQUOBS:        Injimction— Evidence— Sufficiency. 

1  Evidence  reviewed,  and  held  that  the  succeLiive  and  repeated  sales 
of  intoxicating  liquors  shown  justified  the  Ending  that  such  sales 
were  illegal. 

INTOXICATING  LIQT70BS:    Injunction— Control  of  Premises— Evi- 

2  dence — Sufficiency.  Evidence  reviewed  and  held  insufficient  to 
establish  defendant's  ownership,  control  or  occupancy  of  the  prem- 
ises in  question. 

EVIDENCE:'    Conclusions— Telephone  ^Communication— ^Identity    of 

3  Person.  While  the  mere  fact  that  a  witness  cannot  positively 
identify  the  person  with  whom  he  had  a  talk  over  the  telephone 
is  not  sufficient  to  exclude  what  was  said,  yeti  on  de  novo  hearing, 
there  must  be  some  identification  beyond  what  the  party  said,  with 
whom  the  talk  was  had. 

APPEAL  AND  EBBOB:     Decisions  Beviewable — ^Appeal  by  Legal 

4  Nonentity.  An  appeal  (assuming  such  to  be  possible)  by  or  in 
the  name  of  that  which  is  simply  a  naked  trade  name  will  not 
be  reviewed  on  appeal. 

INTOXICATING  UQUOBS:     Injunction— Appeal— Beversal— Effect 

5  on  Non-Appellant.  The  reversal  of  a  decree  enjoining  the  sale 
of  intoxicating  liquors  on  the  appeal  of  one  defendant^  in  no 
wise  affects  a  like  decree  in  the  same  case  against  another  defend- 
ant who  does  not  appeal,  there  being  evidence  to  sustain  such 
latter  decree. 

Appeal  from  Polk  District  Court. — ^W.  H.  McHenby,  Judge. 

Saturday,  January  22,  1916. 

The  trial  court  found  that  a  nuisance,  created  by  the 
illegal  sale  of  intoxicating  liquors,  existed  on  certain  premises 
owned  by  the  defendant  Conkling.    It  ordered  the  abatement 
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of  the  nuisance,  and  a  closing  of  the  building,  and  decreed 
that  the  defendants,  City  Drug  Store  and  Kucharo,  be  per- 
manently enjoined  and  restrained  from  keeping  and  maintain- 
ing said  nuisance,  or  any  other  like  nuisance,  either  in  said 
building  or  elsewhere  in  the  judicial  district.  The  defendants, 
other  than  Conkling,  appeal. — Reversed  in  part,  and  Affirmed 
in  part. 

Stipp,  Perry  c&  Starzinger,  for  appellants. 
M.  8.  Odle,  for  appellee. 

Salinger,  J. — I.  We  agree  with  the  appellant  that  there 

has  been  no  change  in  statute  since  State  v.  Findley,  45  Iowa 

435,  was  decided,  which  affects  the  authority  of  that  decision. 

(Compare  Sections  1523, 1542  and  1554,  Code 

^'  iJSJSst™'*     of  1873,  with  Section  2382,  Code  Sup.,  1913.) 

dencef'suffl-"     But  wc  do  not  agree  that  the  case  at  bar  is 

clency. 

ruled  by  the  Findley  decision.  It  reverses  a 
conviction  for  selling  liquor  in  violation  of  law.  That  it  does 
so  rightly  is  made  manifest  by  the  following  statement  made 
in  it: 

*  *  There  was  no  evidence  tending  to  show  that  defendant 
knew  of  this  sale,  or  that  he  kept  intoxicating  liquor  for  sale, 
or  that  there  was  any  such  in  his  possession  or  kept  by  him 
for  any  purpose.  It  is  true  the  witness  sold  in  defendant's 
store,  a  half-pint  of  whiskey  to  Walker,  but  for  aught  that 
appears  the  witness  may  have  brought  it  there  in  his  pocket; 
the  evidence  fails  to  show  there  was  ever  any  other  liquor  in 
defendant's  store  or  building  than  that  sold  by  the  witness 
to  Walker,  It  is  true  that,  if  intoxicating  liquor  is  found  in 
the  possession  of  the  accused  in  any  place  except  his  private 
dwelling  house,  it  is  presumptive  evidence  such  liquor  was 
kept  or  held  for  sale  contrary  to  law.  .  .  .  But  there  was 
no  evidence  tending  to  show  that  there  was  any  such  liquor  in 
the  defendant's  possession  or  under  his  control." 

This  is  perfect  reasoning,  in  a  case  where  the  sole  evidence 
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was  the  sale  of  a  half  pint  of  whiskey  containing  cinchona; 
but  can  it  be  applied  to  this  case  wherein  it  is  shown  that 
there  were  at  least  four  illegal  sales  to  different  persons  made 
during  some  range  •  of  time,  to  wit,  about  October  23,  1913, 
and  on  March  29,  April  3  and  April  14,  1914?  To  hold  that 
Findley's  case  rules  here  is  to  disregard  the  probative  effect 
of  repetition  and  the  cumulative  effect  of  recurrence  in  nega- 
tiving coincidence,  accident  or  lack  of  knowledge.  One  single 
sale  of  a  small  quantity  of  liquor  sold  by  one  employed  to  seU 
drugs  might  so  readily  occur  without  the  knowledge,  or  the 
^  direct  or  implied  consent,  of  the  employer  as  that,  where  no 
more  appears,  a  conviction  requiring  his  knowledge  and  con- 
sent should  be  set  aside.  But  every  added  sale  is  evidence, 
increasing  in  weight  cumulatively  with  each  repetition,  that 
the  owner  of  the  store  did  know  and  consent.  Say  that  one 
single  sale  affords  no  proof  of  either  active  or  passive  consent 
on  his  part,  would  that  be  so  if  a  dozen  sales  a  day  were  made 
to  all  comers  for  a  period  of  six  months  ?  The  supposed  case 
and  the  one  at  bar  exhibit  no  difference  except  in  degree  of 
proof — and  Findley's  case  differs  from  both  in  that  way  only, 
and  such  difference  must  control  the  applicability  of  fact 
decisions,  save  in  the  very  few  instances  where  the  facts  in 
two  cases  are  identical.  All  of  which  establishes,  for  the  pur- 
poses of  the  present  decision  that,  while  the  evidence  is  not 
as  strong  as  in  the  supposed  case,  it  is  so  much  stronger  than 
that  in  Findley's  case  as  that  we  should  sustain  here. a  finding 
that  liquor  was  illegally  sold,  though  such  a  finding  was  rightly 
set  aside  in  that  case.  So  holding  but  applies  the  principle 
of  the  decisions  that  allow  scienter  to  be  shown  by  the  doing 
of  acts  like  unto  the  one  in  inquiry,  and  the  reasoning  of 
making  title  by  adverse  possession — that  one  who  owns  prop- 
erty would  not  suffer  another  to  claim  it  for  years  and  remain 
silent. 

What  we  have  said  makes  plain  what  consideration  the 
citations  which  appellee  urges  to  be  controlling  are  entitled  to. 
Stromert  v.  Johnson,  144  Iowa  682,  is  so  much  stronger  in 
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its  facts  as  that  we  should  reverse,  were  it  not  followed  on 
facts  substantially  like  those  it  has;  though  we  aflSrmed  the 
denial  of  a  conviction  where  the  record  was  no  stronger  than 
that  in  Findley's  case.  But  while  this  is  so,  this  attitude 
toward  the  Stromert  case  is  an  argument  why  we  should  afBrm 
here,  though  the  reversal  in  Findley's  case  is  right.  Dudley  v. 
Sautbine,  49  Iowa  650,  is  inconsistent  with  neither  Findley's 
case  nor  our  instant  holding.  It  affirms  no  more  than  that, 
where  one  puts  an  agent  in  charge  of  a  saloon,  the  principal 
cannot  escape  liability  for  sales  made  to  persons  in  the  habit 
of  becoming  drunk,  even  though  he  has  expressly  forbidden 
such  agent  to  sell  to  such  persons.  We  conclude  that  someone 
made  illegal  sales  in  the  premises  enjoined  and  in  the  drug 
store  which  it  is  alleged  that  defendant  Kucharo  then  owned 
and  controlled. 

II.  But  to  sustain  the  decree  against  appellant  Eucharo, 

there  must,  in  addition,  be  evidence  that,  during  the  period 

in  which  sales  were  made,  or  at  least  at  the  times  of  several 

of  the  said  sales,  he  was,  as  the  complainant 

2.  iNToxicATiNo     chargcs,  ** engaged  in  the  sale''  of  what  was 

liquors:  in-  o     ?  »  o 

{?oi^  of"prem'i"  ^^^^  J  ^^  ^^^  owuer  of  the  liquor  sold  or  other 
sufficiency?"^**  liquor  sold  on  the  premises;  kept  liquor  there 
**with  intent  to  sell  the  same  as  a  beverage 
upon  said  premises  in  violation  of  law",  and  was  *'the  occu- 
pier of  said  premises".  It  will  not  suffice  that  someone  is 
guilty  as  charged,  and  did  what  is  charged  from  October  22, 
1913,  on  to  and  including  April  14,  1914,  and  that  appellant 
Kucharo  at  some  time  became  the  owner  of  the  store  in  which 
these  things  were  done.  What  is  there  to  sustain  the  allega- 
tion that  appellant  became  owner,  occupier  or  controller  as 
early  as,  or  earlier  than,  April  14,  1914? — ^the  vital  question. 
All  of  it  follows : 

The  appellant  testifies  that  he  now  owns  this  drug  store ; 
that,  prior  to  April  15,  1914,  he  worked  for  the  City  Drug 
Store  and  had  no  interest  whatever  in  the  place;  that  he 
bought  it  sometime  after  April  15th, — cannot  recall  the  exact 
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time  when  he  took  over  the  place,  but  is  sure  that  it  was  after 
April  15th.  He  adds  that  he  never  kept  or  sold  intoxicating 
liquor  in  the  place.  Appellant 's  brother  Gus  states  that  appel- 
lant came  to  Des  Moines  on  December  27,  1913,  and  stayed 
until  he  bought  the  place  of  Gus  and  one  Eagan ;  that  Gus  and 
Eagan,  in  partnership,  owned  this  store  from  sometime  in 
January  until  about  April  4,  1914 ;  that  Eagan  then  sold  and 
Gus  kept  on  until  the  latter  part  of  April,  1914 ;  that  appel- 
lant did  not  work  for  them  during  this  period,  and  that  Gus 
was  at  no  time  during  same  in  employ  of  appellant ;  that  he 
sold  to  appellant  but  does  not  remember  the*  date,  except  that 
it  was  after  the  latter  part  of  April!  Were  this  all,  it  could 
hardly  be  claimed  that  the  allegations  of  the  complaint  charg- 
ing ownership  and  control  between  October,  1913,  and  up  to 
and  including  April  14,  1914,  are  sustained.  What  more  is 
there! 

2. 

Allbright,  a  witness  for  plaintiff,  says,  in  chief,  that  he 
leased  the  place  to  **what  is  known  as  the  City  Drug  Store 
Company"  and  does  not  know  what  that  is  or  who  composes 
it;  that  he  leased  it,  "since  about  the  middle  of  January, 
1914" — all  of  which  is  no  evidence  that  Otto  Kucharo  leased 
then  or  ever.  Witness  adds  that  **in  the  beginning",  the 
deal  of  witness  was  with  Richard  Kucharo,  to  which  he  adds, 
**I  am  collecting  rent  from  Otto  Kucharo."  As  it  is  con- 
ceded that  Otto  now  owns  the  store,  it  is  not  very  material 
that  he  is  now  paying  the  rent.  Witness  says  further  that 
he  leased  to  Richard  **up  to  January",  but  that,  in  December, 
1913,  Richard  moved  out  and  left  the  store 'empty;  also  that 
Richard  was  (apparently  when  he  had  left  the  store  empty) 
"operating  the  place  and  paying  the  rent";  that  Richard  had 
a  lease  and  "there  was  no  other  person  aside  from  him  who 
had  the  place  at  that  time" — the  time  being  once  more  left 
either  unidentified  or  in  unextricable  confusion.  It  is  not 
unnatural  that  witness  attempted  to  clarify  himself  on  cross- 
examination.    He  begins  with  saying  that  counsel  who  exam- 
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ined  him  in  chief  had  ''misstated  my  testimony  as  to  the  leas- 
ing of  the  property  after  the  first  of  the  year",  and  he  explains 
that  he  does  not  testify  that  Richard's  lease  ''was  terminated 
sometime  in  January";  that  he  means  he  "had  negotiations 
with  Richard  for  the  leasing  of  that  plaee  sometime  in  Jan- 
uary, 1914," — ^which  may  mean  either  that  the  negotiations 
were  had  then  or  that  the  negotiations  were  with  reference 
to  having  a  lease  begin  then.  He  concludes  by  saying:  "I 
only  knew  that  sometime  later  than  January,  1914,  Otto 
Kucharo  paid  me  rent.  I  know  Otto  paid  the  last  check  for 
rent.  I  am  not  sure  whether  Otto  or  one  of  the  others  paid 
the  others."  The  utmost  this  comes  to  is  a  confused  and  vague 
statement  that  a  brother  of  appellant  leased  the  store  at  some 
time  earlier  than  December,  1913,  and  that,  at  some  time  later 
than  January,  1914,  appellant  paid  rent.  It  is  no  evidence 
that  appellant  either  owned,  controlled  or  occupied  this  store 
from  October  22,  1913,  to  April  14,  1914,  inclusive. 

3. 

There  is  evidence  that  Richard  wanted  left  blank  the 
name  of  the  tenant  when  lease  was  drawn,  giving  as  a  reason 
"that  he  did  not  know  what  the  name  of  the  company  would 
be  and  thought  that  perhaps  one  of  his  brothers  might  rent  the 
place."  It  seems  that  one  brother,  Gus,  "who  was  round  the 
store  in  and  out",  when  Richard  had  it,  did  rent  it,  or  take 
it  over  from  Richard.  He  took  it  "quite  awhile"  after 
Richard  moved  in  December,  1913,  and  he  and  one  Eagan 
owned  it  as  partners.  On  the  dissolution  of  the  partnership, 
about  April  4,  1914,  Gus  became  the  sole  owner  and  con- 
tinued so  until  "the  latter  part  of  April,  1914".  He  spld 
to  appellant  "the  latter  part  of  April";  he  was  paid  no  cash, 
there  was  no  agreement  or  bill  of  sale  and  the  buyer  "just 
took  over  the  indebtedness".  That  this  proves  that  some  of 
appellant's  brothers  changed  in  and  out  as  quickly  and  with 
as  much  lack  of  clear  lines  of  change  as  eharacteri^s  the 
shifting  of  glass  in  a  kaleidoscope,  and  that  all  of  it  raises  some 
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doubt  whether  appellant  ever  did  become  owner  of  this  store, 
may  be  conceded.  But  just  how  does  that  help  appellee,  who 
/must  establish  that  appellant  did  become  such  owner?  Were 
his  brothers  impleaded  and  attempting  to  evade  responsi- 
bility with  claiming  that  they  had  sold  to  appellant,  it  would 
be  logical  for  appellee  to  emphasize  any  weakness  in  the  proof 
that  title  had  changed.  By  doing  so  here,  appellee  merely 
points  out  that  his  claim  that  appellant  is  the  owner  of  the 
store  is  not  well  supported.  Everything  that  tends  to  prove 
that  someone  else  is,  also  proves  that  appellant  is  not,  the 
owner,  which  appellee  must  show  him  to  be. 

4. 

While  appellant  says  that  he  does  not  remember  it,  we 

will  assume  that  **  before  this  action  was  started,  along  during 

the  winter  in  March",  Mr.  Odle,  over  the  telephone,  ** called 

for  this  man,  the  defendant,  Otto  Kucharo,  at 

^"  §uSSS?'tSS?"  the  drug  store'';  that  Odle  says  that  Kucharo 

ni«ition*:"iden"-   answcrcd  and  talked  with  him  and  said  that 

tity  of  person.  «    ,         i  *  ,  . 

he  was  the  operator  of  the  place.  Assume  this 
is  evidence,  does  it  remain  so  in  view  of  the 
admission  of  Mr.  Odle  that  he  does  not  know  appellant  per- 
sonally, nor  know  his  voice,  and  that  he  cannot  swear  that  the 
man  who  answered  was  appellant  ?  It  is  true  that  we  held  in 
Conkling.  v.  Standard  Oil  Co.,  138  Iowa  596,  at  602,  that  the 
mere  fact  ttat  the  witness  could  not  positively  identify  the 
one  who  talked  with  him,  should  not  exclude  the  talk  from  the 
jury  as  matter  of  law  where,  as  is  expressly  pointed  out,  there 
was  corroboration  as  to  who  was  talked  with.  But  here  is  no 
case  of  lack  in  positiveness  in  identification,  but  one  of  no 
identification  and  of  no  corroboration.  The  naked  statement 
that  the  talker  is  a  named  person,  where  the  witness  knows 
neither  the  man  nor  his  voice,  is  a  naked  conclusion  without 
the  exhibition  of  one  fact  for  its  basis — ^with  all  basis  nega- 
tived; and  here  is  not  even  the  question,  is  there  enough  so 
that  a  jury  may  pass  on  whether  there  is  sufiScient  identifi- 
VoL.  173  lA.— 42 
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cation,  but  whether  we  shall  give  the  alleged  talk  weight  as 
evidence  in  a  de  novo  hearing.  We  have  never  gone  so  far  as 
that,  and  should  not.  Both  reason  and  authority  sustain  our 
declining  to  do  so.  Murphy  v.  Jack,  (N.  Y.)  36  N.  E.  882, 
and  Vaughn  v.  State,  (Ala.)  30  So.  669,  are  express  holdings 
that  a  telephone  communication  is  not  admissible  where  the 
witness  does  not  know  the  speaker  nor  recognize  his  voice. 

5. 
It  seems  that  appellant,  happening  to  be  going  into  the 
city  about  the  time  one  of  his  brothers  opened  this  drug  store, 
he  was  given  money  to  pay  for  establishing  a  telephone  con- 
nection for  this  store  and  did  some  signing  to  get  this  done. 
The  phone  was  not  put  in  his  name.  We  are  unable  to  see 
how  thus  acting  as  a  volunteer  messenger  for  his  brother 
proves,  or  tends  to  prove,  that  appellant  either  owned,  con- 
trolled or  occupied  the  store  during  the  period  here  involved. 

III.  The  appellant.  City  Drug  Store,  if  a  legal  entity,  did 
have  some  connection  with  this  store  at  some  of  the  times  at 
which  said  sales  were  made,  and  is  thus  to  be  differentiated 

from  appellant  Kucharo.    But  we  should  not 

*'  mSsL^deS'      Pftss  upon  the  evidence  against  it.    There  is 

abie^  app'^ai'by  no  evidence  that  it  is  either  a  partnership, 

legal  nonenUty.  x-  j     -x  x       v 

firm  or  corporation;  and  it  seems  to  be 
mutually  conceded  that  it  is  no  legal  entity — is  a  mere  trade 
name.  If  this  be  so,  the  decree  appealed  from  by  it,  if  we 
assume  it  can  appeal,  is  of  no  efficacy.  It  is  no  function  of 
the  machinery  of  this  court  to  do  what  can  have  no  effect.  We 
leave  the  decree  against  this  appellant  as  we  find  it. 

IV.  The  petition  alleges  that  defendant  Conkling  owns 
and  controls  the  premises  and  that  the  things  charged  have 
been  and  will  be  done  thereon  '*with  the  knowledge  of  the 

aforesaid  owner''.  The  owner  does  not 
B.  iNToxicATiNQ     appcal,  and  we  have  no  jurisdiction  as  to  her, 

liquors:  in-  *rr       7 

peai^^reversjd:  either  to  affirm  or  reverse.    But  we  must  con- 
appeuant.  "^""    sider  whether  she  takes  any  benefits  of  nec- 
essity from  what  we  do  with  the  appeal  of 
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Kucharo.  We  hold  that  she  takes  no  benefits  therefrom, 
because  ther<e  is  testimony  against  her  which  sustains  the 
decree  in  so  far  as  it  affects  her.  She  is  shown  to  have  owned 
the  premises  when  said  sales  were  made  therein.  That  there 
was  a  failure  of  proof  as  to  Kucharo  does  not  affect  the  testi- 
mony against  Conkling.  This  record  affords  no  room  for  the 
rule  under  which  those  not  appealing  take  under  those  who 
appeal  successfully.  As  to  Otto  4-  Kucharo,  the  decree 
appealed  from  is  reversed.  It  is  left  unaffected  in  every  other 
respect.    Reversed  in  part  and  Affirmed  in  part. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Anna  L.  Butler,  Appellant,  v.  Farmers  National  Bank, 

Appellee. 

EVIDENCE:    Parol  As  Affecting  Wilting— Deposit  Slip.    A  memor- 

1  andum  or  deposit  slip,  showing  the  receipt  by  a  bank  of  a  stated 
sum  of  money  for  account  of  a  named  person,  and  containing  no 
promise  to  repay,  is  not  a  "certificate  of  deposit",  but  a  receipt 
only,  and  is  open  to  parol  explanation. 

WITNESSES:    Competency-— CoxmnunlcationB  Between  Hiubaad  and 

2  Wife — ^Transfer  of  Claim.  A  wife  is  a  competent  witness  to  prove 
the  transfer  of  the  property  by  the  husband  to  the  wife  and  what 
the  husband  said  to  the  wife  at  the  time  in  relation  thereto.  Such 
transaction  is  not  a  "communication"  between  husband  and  wife 
within  the  prohibition  of  Sec.  4607,  Code,  1897. 

EVIDENCE:    Hearsay— Effecting  Gift  or  Transfer  of  Property.  What 

3  a  donor  or  grantor  said  in  ^effecting  a  gift  or  transfer  of  property 
is  not  hearsay. 

OIPTS:     Delivery— Snfflciency.    Delivery  may  be  effected  by  words 

4  only.  So  held  in  the  case  of  a  gift  of  personal  property  by  a 
hasband  to  his  ^vif  e. 

Appeal   from   Fremont   District    Court. — Thomas   Arthur, 

Judge. 

Saturday,  January  22,  1916. 
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Action  on  an  alleged  deposit  resulted  in  judgment  for 
defendant.*   The  plaintiff  appeals. — Reversed. 

TifUey,  Miichell  &  Thomell,  for  appellant. 

r.  S.  Stevens,  for  appellee. 

Ladd,  J. — I.  M.  J.  Butler  owned  and  operated  a  large 
farm  near  Hamburg.  Owing  to  ill  health,  he  went  to  Excel- 
sior Springs,  Missouri,  for  treatment,  leaving  his  wife,  Anna 
L.  Butler,  in  charge.  In  paying  current  expenses,  she  issued 
checks  on  her  husband's  account,  and  on  June  22,  1910,  sold 
the  fat  hogs  to  one  Reed,  who,  in  payment  thereof,  gave  her 
a  check,  or  stock  ticket.  She  deposited  this  with  the  Farmers 
National  Bank,  succeeded  by  defendant,  and  received  a  slip 
in  language  as  follows: 

Deposited  with 

FARMERS  NATIONAL  BANK 

Hamburg,  Iowa,  6/22  1910. 

for  account  of 

MRS.  M.  J.  BUTLER. 

Dollars        Cents. 

Currency    

Silver   

Gold 698  40 

(Sgd)  Dupt.  W.  R.  Erwin. 

She  had  had  no  account  with  the  bank,  and  nothing 
seems  then  to  have  been  said  about  opening  one,  and  the 
deposit  was  entered  to  her  husband's  credit  in  his  account. 
Thereafter,  Mrs.  Butler  checked  on  this  account  in  payment 
of  his  expenses,  as  before;  and  when,  upon  Butler's  return, 
some  weeks  later,  his  pass  book  was  balanced,  she  noticed  that 
the  deposit  had  been  credited  to  him.  She  testified  that  she 
informed  the  bank,  within  two  weeks  after  the  deposit  was 
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made,  that  it  was  not  Butler's  money,  but  her  own.  If  so, 
there  was  money  then  in  the  hands  of  the  bank  which  might 
have  been  held  for  her.  The  assistant  cashier  swore  that  she 
did  not  mention  the  matter  until  two  or  three  years  after- 
wards, when  she  demanded  payment.  The  defense  to  her 
action  to  recover  the  money  deposited  was  that,  notwith- 
standing the  language  of  the  deposit  slip,  the  proceeds  of  the 
sale  of  the  hogs  belonged  to  M.  J.  Butler  and  therefore  were 
rightly  entered  to  his  credit  and  checked  out  by  him.  As 
she  previously  had  no  account  with  the  bank  and  one  was 
not  then  opened  in  its  books,  the  question  touched  in  argument, 
whether  a  bank  may  defend  a  refusal  of  payment  to  a 
depositor  by  setting  up  title  in  another,  is  not  presented. 
But  see  Morse  on  Banking,  Sec.  341  ei  seq.;  Van  Alen  v. 
American  Nat  Bank,  52  N.  Y.  1;  Farmers'  £  Mechanics' 
National  Bank  v.  King,  57  Pa.  St.  202 ;  Germa/n  Bank  v.  Him- 
siedt,  42  Ark.  62;  Viets  v.  Union  Nat  Bank,  101  N.  Y.  563  (54 
Am.  Rep.  743) ;  Morrill  v.  Raymond,  28  Kans.  415. 

The  check  or  stock  ticket  was  handed  to  her  and,  on  being 
deposited,  the  deposit  slip  was  given  to  her,  reciting  the  fact 
of  the  deposit.  Counsel  for  appellant  proceed  in  argument  as 
though  this  were  a  certificate  of  deposit.  Such 
^'  Sr^^af-  is  not  its  correct  designation.  It  is  a  mere 
ineV"cPepoBit"  acknowledgment  that  the  amount  of  money 
named  has  been  received.  It  contains  no 
promise  to  pay  upon  its  return,  no  words  of  negotiability,  and 
has  no  use  save,  possibly,  to  settle  a  dispute  as  to  the  amount 
of  the  deposit.  It  is  merely  a  receipt,  and  subject  to  parol 
explanations,  as  receipts  generally  are.  It  is  not  proof  of 
liability  of  the  bank;  for,  though  the  amount  named  may 
have  been  deposited,  part  or  all  may  have  been  checked  out. 
Hough  V.  First  National  Bank  of  Oelwein,  173  Iowa  48 ;  First 
National  Bank  v.  Clark,  134  N.  Y.  368  (32  N.  E.  38) ;  Daniel's 
Negotiable  Instruments,  Sec.  1704. 

II.  The  deposit  slip  recited  that  the  deposit  was  for  the 
account  of  plaintiff ;  and  if  the  money  were  hers,  the  def end- 
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ant  must  account  to  her  therefor,  unless  relieved  therefrom 
by  her  acquiescence  in  the  payment  to  her 
^*  wm^pSency*:  husband,  and  the  evidence  thereon  was  in  con- 
b^t^M?""'  flict.  In  her  reply,  plaintiff  admitted  that 
transfer  of  '  the  hogs  had  belonged  to  Butler,  but  alleged 
that,  immediately  before  going  to  Excelsior 
Springs,  he  told  her  to  sell  them  and  keep  the  money,  and 
that  she  might  have  the  money ;  and  in  pursuance  thereof,  she 
sold  the  hogs  and  deposited  the  proceeds  as  her  own.  To 
questions  calling  for  the  conversation  at  that  time,  the  objec- 
tion **as  immaterial,  irrelevant,  incompetent  under  the 
statute*'  was  sustained,  as  was  a  like  objection  to  questions 
propounded  to  her  daughter.  Later,  Mrs.  Butler  was  asked 
what  her  husband  said  to  her  "when  he  started  to  the  Springs, 
about  those  hogs  and  what  was  to  become  of  them,  and  your 
interest  in  the  hogs".  Objection  as  hearsay,  incompetent, 
irrelevant  and  immaterial  was  sustained.  Some  more  ques- 
tions were  asked,  and  counsel  then  stated  that  he  "expected 
the  witness  to  say  that  Mr.  Butler  told  her,  upon  leaving  for 
the  Springs,  that  she  might  have  the  hogs ;  that  she  could  sell 
the  hogs;  and  that,  when  she  sold  them,  she  could  have  the 
money  and  do  whatever  she  pleased  with  the  money;  and 
that  is  the  answer  which  I  have  sought  to  elicit  from  the 
witness  and  which  the  court  has  prevented,  by  sustaining  the 
objections  made  by  opposing  counsel.  And  I  want  to  make 
the  same  record  as  to  the  witness  Venus  Berry.'*  This  evi- 
dence was  tendered  as  tending  to  prove  her  title  to  the 
money  deposited,  and  was  clearly  admissible.  Transfers  of 
personal  property  from  husband  to  wife,  in  the  absence  of 
fraud,  are  valid,  and  Sec.  4607  of  the  Code  does  not  preclude 
the  wife  from  testifying  thereto.  Hanks  v.  Van  Oarder,  59 
Iowa  179;  Sexton  v.  Sexton,  129  lowft  487;  Hardwick  v. 
Hardwick,  130  Iowa  230. 

Nor  should  the  evidence  have  been  cx- 

^*  hS?SS?f  effect-  eluded  as  hearsay.    It  was  of  the  fact  of  a 

transfer  of         gift  in  parol,  and  the  evidence  as  to  what  was 

property.  ^ 
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said  was  admissible  not  only  as  tending  to  prove  the  gift, 
but  as  indicating  the  intention  which  actuated  the  alleged 
donor.  Mrs.  Butler  might  have  testified  that  the  mon^y 
belonged  to  her  as  fact  (Murphy  v.  Olberding,  107  Iowa 
547),  and  evidence  of  how  she  derived  title  thereto  was  also 
of  a  fact  concerning  which  evidence  was  admissible,  without 

violation  of  the  hearsay  rule.  Appellee  con- 
**  Sy^Vufflciency  *^^^»  howcvcr,  that,  had  the  evidence  been 

received,  it  f eU  short  of  showing  that  the  gift 
had  been  consummated.  That  delivery  is  essential  to  the  com- 
pletion of  a  gift  of  personal  property  cannot  well  be  ques- 
tioned. See  Tiicker  v.  Tucker,  138  Iowa  344.  Here  the  method 
of  transfer  was  prescribed  by  the  giver;  and  if  he  said  to 
plaintiff  that  she  could  have  the  hogs;  that  she  should  sell 
them  and  take  the  proceeds  and  keep  these  as  her  own,  and 
she  so  did,  we  see  no  reason  for  permitting  a  stranger  to  the 
transaction  to  question  the  completion  of  the  gift.  It  was  con- 
summated by  delivery,  precisely  as  proposed,  and,  in  so  far 
as  this  defendant  is  concerned,  passed  title  to  the  property. 
The  court -erred  in  not  receiving  the  evidence. — Reversed. 

Deemeb^  Oatnor  and  Salingeb^  JJ.,  concur. 


F.  J.  YouNKEB,  Appellant,  v.  Horace  Susong  et  al.,  Appellees. 
J.  H.  Anderson,  Appellant,  v.  Horace  Susong  et  al.,  Appellees. 

OONSTITX7TIONAL  LAW:     Judicial   Dex»artiiient-^Jiutice   of   the 

1  Peace  Courts — Power  to  AlioUab.  A  justice  of  the  peace  court 
is  not  of  constitutional  creation,  and  may  be  abolished  at  the 
will  of  the  legislature. 

OOKSTITDTIONAL  LAW:    OoxiBtnictlon,  Etc.— Belnctance  to  Over- 

2  tlixow  Act — ^Municipal  Court  Act.  Principle  recognized  that  a 
legislative  act  will  not  be  held  unconstitutional  unless  it  is 
"clearly,  plainly  and  palpably"  so. 

ELECTIONS:     Conduct  of    Elections — ^Voting    Machines-rSeparate 

3  Ballot  on  "Public  Measures".    A  general  order  by  the  proper 
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public  authorities  for  the  use  of  voting  machines  does  not  depriTe 
such  authorities  of  the  power  to  submit  "public  measures"  to  a 
vote  by  ordinary  separate  paper  ballot,  Sec.  1137-a27,  Code  Sup., 
1913,  specifically  authorizing  such  course.  So  held^ in  the  submis- 
sion in  a  city  election  of  the  proposition  to  establish  a  municipal 
court,  as  authorized  by  Sec.  694-cl,  et  seq..  Supplemental  Sup.  of 
1915. 

ELECTIONS:    CtondQct  of  Election— lAistakes  of  Electioii  Offidalii— 

4  Effect.  Where  mistakes  or  omissions  of  election  officials,  and  not 
of  electors,  are  relied  upon,  prejudice  must  be  shown  in  order  to 
defeat  an  election  fairly  held. 

ELEOnONS:    Conduct  of  Election— City  Election— Order  of  Board 

5  of  Supervisors.  An  order  of  the  board  of  supervisors  under  the 
Voting  Machine  Act  (Title  VI,  Chap.  3-A,  Code  Sup.,  1913)  that 
voting  machines  be  used  throughout  the  county  has  no  relation  to, 
nor  effect  upon,  the  holding  of  a  strictly  city  election. 

ELECnOKS:    Conduct  of  Elections— Kon-Fatal  Irregularities— Fail- 

6  ure  to  Fumisli  Election  Booths.  The  entire  failure  to  furnish 
election  booths  is  not  such  an  irregularity  as  will  invalidate  an 
election,  in  the  absence  of  a  showing  of  prejudice. 

Salinqeb,  J.,  dissents.  * 

ELECTIOKS:    Bight  of  Suffrage — Sez  Discrimination— "Increasing 

7  Tax  Levy".  A  woman,  otherwise  qualified,  has  the  right,  under 
Sec.  1131,  Code,  1897,  to  vote  on  the  question  of  the  adoption  of 
any  public  measure  pending  at  a  city,  town,  or  school  election, 
when  the  adoption  and  carrying  out  of  such  measure  will  neces- 
sarily result  in  *  *  increasing  the  tax  levy ' ',  So  held  on  the  question 
of  adopting  a  municipal  court. 

'    Evans,  C.  J.,  Deemeb  and  Saungeb,  JJ.,  dissent. 

ELECTIONS:    Begistration— Preparation  of  Voting  Lists— Lrregular- 

8  Ity  of  Begistrars— Using  Wrong  Poll  Lists— EJEfect.  A  statute 
prescribing  the  powers  and  duties  of  registration  officials  should 
not  be  so  construed  as  to  make  the  right  to  vote  of  registered 
voters  depend  upon  a  strict  observance  by  the  registers  of  all  the 
minute  directions  of  the  statute  in  preparing  the  voting  lists,  and 
thus  render  the  constitutional  right  of  suffrage  liable  to  defeat, 
without  the  fault  of  the  elector,  by  the  fraud,  caprice,  ignorance 
or  negligence  of  the  registers.  Held,  the  act  of  the  registers  in  using 
the  wrong  set  of  preceding  poll  books  was  not  such  an  irregularity 
as  would  invalidate  an  election. 

PRINCIPLE  APPLIED:  The  registers  of  voters  in  1912  pre- 
pared an  ''Original  Register  of  Voters  for  1912,  1913,  1914  and 
1916".     Such  was  its  title,  and  it  appears  to  have  been  intended 


Digitized  by  LjOOQ IC 


Jan.  1916J  Tounker  v.  Susong.  665 

as  a  ''combination"  book  for  these  years.  In  preparing  the 
registration  books  for  the  November^  1914,  elections,  the  registers, 
instead  of  using  the  poll  books  of  November,  1912,  as  directed  by 
Sec.  1084,  Code,  1897,  used  the  poll  books  of  the  city  election  of 
March,  1914.  With  the  names  on  this  mistaken  list,  the  "alpha- 
betical" lists  were  prepared,  and  there  was  added  thereto  the 
names  of  those  then  newly  registered.  This  list  was  duly  corrected 
and  certified  as  correct.  These  new  names  also  were  entered  on 
the  aforesaid  f' Original  Register  of  Voters,"  etc.  A  "Hang- 
out" book  for  public  inspection  was  also  prepared  in  the  same 
manner  and  form.  A  special  election,  being  the  first  election  since 
November,  1914,  was  called  in  1915  to  vote  on  the  adoption  of  a 
municipal  court.  For  this  election,  the  registers  used  the  1914 
"Alphabetical"  and  "Hang-out"  book,  adding  thereto  the  names 
of  those  then  newly  registered,  which  new  names  were  duly  entered 
on  the  aforesaid  "Original  List  of  Voters",  etc.  These  were  all 
the  books  that  were  kept.  No  fraud  was  charged.  Helc^  the  irreg- 
ularity did  not  invalidate  the  election. 
Salingeb,  J.,  dissents. 

Appeal  from  Polk  District  Court, — Hubert  Utterback,  Judge. 

Saturday,  January  22,  1916. 

Actions  in  equity.  The  two  cases  were  submitted  to- 
gether, separate  judgments  to  be  entered.  November  29,  1915, 
a  special  election  was  held  in  the  city  of  Des  Moines,  at  which 
election  there  was  submitted  to  the  voters  the  following 
question : 

' '  Shall  the  propositions  to  establish  a  municipal  court  in 
the  city  of  Des  Moines,  Iowa,  under  and  by  virtue  of  the  pro- 
visions of  Sections  694-cl  to  694-c51  of  the  Supplemental 
Supplement  to  the  Code  of  Iowa,  1915,  be  adopted?" 

The  judges  of  election  made  return  of  the  ballots  to  the 
city  clerk,  who,  with  the  mayor,  canvassed  said  returns  and 
announced  the  vote  at  said  election  as  follows:  Votes  cast 
in  favor  of  the  proposition:  men  4,787,  women  280;  total 
affirmative  votes,  5,067.  Nays :  men  4,834 ;  women,  152 ;  total 
negative  vote,  4,986.  The  clerk  and  mayor  further  announced 
their  intention  and  purpose  to  certify  to  the  governor,  secre- 
tary of  state  and  the  county  auditor  of  Polk  County  that  a 
majority  of  the  votes  cast  at  said  election  were  in  the  aflBrma- 
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tive  and  that  said  proposition  had  carried.  Plaintiffs  allege 
that  the  election  was  not  h^ld  according  to  law  and  is  invalid. 
They  ask  an  injunction  against  the  clerk  and  mayor,  acting  as 
a  board  of  canvassers,  from  certifying  said  returns;  and  that 
the  mayor  and  commissioners  of  the  city  of  Des  Moines  be 
enjoined  from  doing  any  act  in  providing  for  said  court,  the 
housing  or  equipping  thereof,  the  raising  by  any  means  of 
public  funds  or  the  use  of  any  public  moneys  for  the  main- 
tenance of  said  court;  and  further,  that  said  defendants  be 
enjoined  from  providing  for  an  election  to  nominate  or  elect 
judges,  clerk  or  bailiff  thereof,  and  for  general  equitable 
relief.  A  demurrer  interposed  by  the  defendants  was  sus- 
tained by  the  trial  court,  and  the  plaintiffs  appeal. — Affirmed. 

Ouy  A.  Miller  and  Ilalloran  &  Siarkey,  for  appellants. 

H,  W.  Byers,  Eskil  C,  Carlson,  Earl  M.  Steer  and  R,  P. 
Thompson,  for  appellees. 

Preston,  J. — ^As  stated,  the  election  was  held  on  Novem- 
ber 29,  1915,  and  soon  thereafter,  suit  was  brought  in  the 
district  court  and  the  case  was  there  decided  December  15, 
1915.  Appeal  was  taken  to  this  court  the  next  day  and  the 
case  advanced  and  submitted  in  this  court  on  December  17th. 
Counsel  for  both  sides  have  filed  memorandum  briefs,  which 
scarcely  do  more  than  state  the  points  and  cite  the  statutes 
and  the  cases.  Decision  is  asked  before  January  1st  and  the 
opinion  has  been  so  written ;  though,  because  of  a  difference  of 
opinion  among  members  of  the  court,  it  may  not  be  filed  until 
after  that  date.  These  matters  are  mentioned  to  show  that 
both  counsel  and  the  court  have  been  necessarily  hurried. 
Such  haste  is  hardly  fair  to  the  court  or  counsel,  and  the 
decision  under  such  circumstances  is  not  always  entirely 
satisfactory. 

The  provisions  of  the  Supplement  to  the  Code  referred 
to  in  the  question  submitted  provide  for  the  establishment  of 
municipal  courts  in  cities  in  this  state.    When  a  proper  peti- 
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tion  is  filed,  it  is  made  the  duty  of  the  mayor  to  submit  the 
question  to  a  vote  of  the  people.  The  act  further  provides 
that,  if  the  proposition  is  adopted^  the  judges  of  such  court 
and  the  clerk  and  the  bailiff  shall  be  elected  after  proper 
nominations  have  been  made;  that,  upon  the  election  and 
qualification  of  the  judges  and  other  officers  of  such  court,  the 
police  court,  mayor's  court,  justices  of  the  peace  court  and  the 
superior  court  shall  be  abolished,  and  that  the  offices  of  the 
judges  of  such  courts  and  the  justices  of  the  peace,  constables 
and  clerk  of  the  superior  court  shall  likewise  be  abolished; 
that  the  salary  of  each  municipal  judge  shall  be  $2,500,  and 
that  of  the  Clerk  and  bailiff,  $1,200  per  annum,  and  of 
deputies,  such  compensation  as  the  council  may  allow,  one  half 
of  the  salaries  of  all  such  officers  to  be  paid  by  the  city,  and 
the  other  half  by  the  county;  each  judge  may  appoint  a 
shorthand  reporter,  whose  compensation  shall  be  $6  a  day.  It 
is  further  provided  that  the  city  council  shall  provide  a  suit- 
able place  for  holding  said  court,  and  all  such  other  rooms 
and  offices  as  shall  be  necessary  for  the  transaction  of  the 
business  of  the  court ;  and  all  other  expenses  not  provided  for 
in  the  act  are  to  be  apportioned  and  distributed  one  half  to  the 
city  and  one  half  to  the  county.  There  are  many  other 
provisions  in  the  act  not  now  material. 

It  should  have  been  stated  before  that  counsel  have  filed 
a  stipulation  of  facts  which  are  not  referred  to  in  the  petition, 
but  it  is  agreed  that  they  shall  be  considered  as  a  part  of  the 
pejtition  or  record  in  the  case,  to  which  the  demurrer  may 
apply. 

There  are  five  points  relied  upon  by  appellants: 

(1)  That  the  statute  creating  municipal  courts  is  uncon- 
stitutional because  of  its  provisions  in  abolishing  jastice 
courts,  the  claim  being  that  the  justice  court  in  Iowa  is  a 
court  created  by  the  Constitution  and  may  not  be  abolished  by 
the  legislature. 

(2)  Because  at  the  election  voting  machines  were  not 
used. 
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(3)  Because  no  booths  were  provided. 

(4)  Because  women  were  permitted  to  vote. 

(5)  Because  registration  was  not  had,  as  required  by  the 
statute. 

1.     In  Article  11,  Section  1,  of  the  Conatitution  of  this 
state,  under  the  head  of  ** Miscellaneous",  we 
'"S^TH?*^      find  the  following: 
3u8«ce"o?*the  *'The  jurisdiction  of  justices  of  the  peace 

peace  courts : 

power  to  shall  cxtcnd  to  all  civil  cases  (except  cases  in 

abolish.  ^ 

chancery,  and  cases  where  the  question  of 
title  to  real  estate  may  arise),  where  the  amount  in  con- 
troversy does  not  exceed  one  hundred  dollars,  and  by  the 
consent  of  parties  may  be  extended  to  any  amount  not  ex- 
ceeding three  hundred  dollars.*' 

It  is  doubtless  true,  as  contended  by  appellants,  that 
citizens  of  the  state  have  the  right  to  invoke  the  jurisdiction 
of  justices  of  the  peace  in  the  settlement  of  their  controversies 
within  the  limits  provided ;  that  is,  they  may  do  this  so  long 
as  such  courts  are  in  existence.  The  oflBce  of  justice  of  the 
peace  was  in  fact  created  by  the  legislature.  Article  11, 
Section  1,  before  referred  to,  is  nothing  more  than  a  limita- 
tion upon  the  power  of  the  legislature,  in  creating  the  office 
of  justice  of  the  peace,  to  fix  its  jurisdiction  as  to  the  amount 
involved  in  controversy.  In  the  absence  of  further  restric- 
tion in  the  Constitution,  the  legislature  has  authority  to  create 
any  court  it  may  desire.  In  Article  5,  Section  1,  of  the  Con- 
stitution, entitled  * 'Judicial  Department'',  it  is  provided: 

**The  judicial  power  shall  be  vested  in  a  Supreme  Court, 
district  court,  and  such  other  courts,  inferior  to  the  Supreme 
Court,  as  the  general  assembly  may,  from  time  to  time, 
establish." 

Under  this,  the  creation  and  organization  of  courts  in- 
ferior to  the  Supreme  Court,  other  than  the  district  court,  are 
left  to  the  discretion  of  the  legislature.  There  is  no  limita- 
tion upon  the  power  of  the  legislature  to  create  any  court 
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that  it  may  desire,  except  the  Supreme  and  district  courts 
mentioned  therein.  Justices  of  the  peace  and  their  office,  not 
being  of  constitutional  creation,  may  be  established  or  abol 
ished  at  the  will  of  the  legislature.  Crazier  v.  Lyons,  72  Iowa 
401;  State  ex  rel.  Thomas  v,  Gunter,  (Ala.)  54  So.  283.  We 
think  that  only  the  Supreme  Court  and  district  court  are 
created  by  the  Constitution,  and  other  courts  not  specifically 
provided  for  in  such  constitutional  provisions  are,  and  may 
be,  created  by  the  legislature  under  the  phrase,  **and  such 
other  courts,  inferior  to  the  Supreme  Court,  as  the  general 
assembly  may,  from  time  to  time,  establish". 

The  municipal  court  act  in  question  should  not  be  held 

unconstitutional  unless  it  is  **  clearly,  plainly 

'^'  Swf S^SSucf-  and  palpably"  so.    Burlington,  CR.&N  R. 

licence 'J^"     Co.  V.  Dey,  82  Iowa  312;  State  v.  Fairmont 

ovcrthroisr  &ct  * 

municipal  court  Creamery  Co.  of  Neb.,  153  Iowa  702;  Lewis' 

act. 

Sutherland,  Statutory  Construction,  Sees.  82 
and  83  (2d  Ed.).  We  jite  of  the  opinion  that  the  act  is  not 
unconstitutional.  * 

2.     It  is  next  contended  by  appellants  that  it  was  in- 
cumbent upon  the  officials  having  charge  of  the  election  in 
question  to  provide  the  voters  with  the  voting  machines  here- 
tofore adopted  and  ordered  for  use  in  elec- 
^'  ^^ct^f'eiec-  tions  in  the  voting  precincts  of  Polk  County 
machinesV"epa-  by  virtuc  of  the  resolution  of  the  board  of 
"public  ^  **°     supervisors  theretofore  adopted  in  accordance 

measures." 

with  Section  1137-a8  of  the  Code  Supplement, 
1913.  It  should  be  stated  that  no  officers  were  voted  upon  or 
elected  at  the  so-called  election  in  question. 

It  is  contended  by  defendants  that  Sections  1137-a7  to 
1137-a27  of  the  Code  Sup.,  1913,  providing  for  the  use  of 
voting  machines  '*at  all  state,  county,  city,  town,  primary  and 
township  elections  hereafter  held  in  the  state  of  Iowa"  apply 
only  to  elections  of  officers.    Section  1137-a27  provides: 

"All  of  the  provisions  of  the  election  law  now  in  force 
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and  not  inconsistent  with  the  provisions  of  this  act  shall  apply 
with  full  force  to  all  counties,  cities,  and  towns  adopting  the 
use  of  voting  machines.  Nothing  in  this  act  shall  be  con- 
strued as  prohibiting  the  use  of  a  separate  ballot  for  constitu- 
tional amendments  and  other  public  measures." 

The  last  clause  of  this  section  expressly  authorizes  the 
use  of  the  separate  ballot  in  submitting  ''other  public 
measures",  when  the  voting  is  by  voting  machine.  This  bill 
expressly  comes  under  this  head. 

Statutes  prescribing  the  mode  of  proceeding  of  public 

officers  are  regarded  as  directory  unless  there  is  something  in 

the  statute  which  shows  a  different  intent.     In  the  instant 

case,  the  electors  were  not  to  blame  for  the 

*'  induct  ^f'eiec-  failure  of  the  officers  to  provide  voting  ma- 

of^efecSon^offlu   chincs  and  booths;  but  the  mistakes,  if  any, 

dftlfl  *   effect 

were  those  of  the  officials.  Under  such  cir- 
CTimstances,  prejudice  must  be  shown  in  order  to  defeat  an 
election  fairly  held.    Kinney  v,  How^d,  133  Iowa  94,  103. 

Legislative  restrictions  upon  the^  exercise  of  the  right  of 
suffrage  are  enforced  by  the  courts  without  hesitation  to  the 
very  letter,  so  long  as  they  relate  to  matters  within  the  control 
of  the  individual  voter.  But,  with  respect  to  regulations 
regarding  the  conduct  of  others,  the  effort  is  to  seek  such  a 
construction  of  the  law  as  will  accomplish,  rather  than  defeat, 
the  expressed  wishes  of  the  people.  Peabody  v.  Burch,  (Kan.) 
89  Pac.  1016. 

It  is  the  duty  of  the  court  to  sustain  an  election  author- 
ized by  law  if  it  has  been  so  conducted  as  to  give  a  free  and 
fair  expression  of  the  popular  will  and  the  actual  result 
thereof  is  clearly  ascertained. 

In  the  absence  of  fraud,  where  an  election  appears  to 
have  been  fairly  and  honestly  conducted,  mere  irregularities 
in  the  conduct  of  the  election  will  not  invalidate  it,  where  it 
does  not  appear  that  the  result  was  affected,  although  the 
circumstances  may  be  such  as  to  subject  the  officers  to  pun- 
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ishment.  15  Cyc.  316,  372;  Dishon  v.  Smith,  10  Iowa  212; 
State  ex  rel.  Smith  v.  Btirbridge,  (Fla.)  3  So.  869;  Cook  v. 
State,  (Tenn.)  16  S.  W.  471 ;  Altgelt  v.  Callaghan,  (Tex.)  144 
S.  W.  1166;  Lehigh  Sewer  P.  &  T,  Co.  v.  Inc.  Town  of  Lehigh, 
156  Iowa  386. 

An  election  will  not  be  declared  void  because  the  arrange- 
ment of  the  polling  place,  manner  of  placing  booths,  etc.,  was 
not  according  to  law.  Conaty  v.  Gardner,  (Conn.)  52  Atl. 
416;  Moyer  v.  Van  de  Vanter,  (Wash.)  41  Pac.  60;  Altgelt 
V.  Callaghan,  supra.  Our  own  cases  are  to  the  same  eflfect. 
See  State  v.  Bemholtz,  106  Iowa  157 ;  Cook  v.  Fisher,  100  Iowa 
27 ;  Lehigh,  etc.,  Co.  v.  Inc.  Town  of  Lehigh,  156  Iowa  at  396. 
These  cases  also  have  a  bearing  upon  the  registration  and 
voting  booths  proposition  in  other  paragraphs  of  this  opinion. 

Section  1137-a8  provides: 

**  Hereafter  the  board  of  county  super- 
^'  SnduiJt^f'eiec-  ^^^^  ^*  ^^^  county,  or  the  council  of  any 
tiSSi  Srtfer^Sf"    incorporated  city  or  town  in  the  state  of  Iowa 
v?TOr8.**'  super-  ^^^^  y^y  ^  two-thirds  vote,  authorize,  pur- 
chase, and  order  the  use  of  voting  machines 
in  any  one  or  more  voting  precincts  within  said  county,  city, 
or  town,  until  otherwise  ordered  by  said  board  of  county 
supervisors  or  city  or  town  council." 

The  petition  alleges  that : 

**  The  board  of  supervisors  of  the  county  of  Polk  and  state 
of  Iowa,  in  which  the  said  city  of  Des  Moines  is  located,  had 
.  ordered  the  use  of  voting  machines  in  all  voting 
precincts  within  said  county,  including  the  precincts  in  the 
said  city  of  Des  Moines  in  accordance  with  the  provisions  of 
Section  1137-a8  of  the  Code  Supplement  and  had  provided 
voting  machines  therefor  and  in  said  election  .  .  .  said 
voting  machines  were  not  used",  etc. 

Under  this  statute,  the  board  of  supervisors  was  not  to 
have  control  over  the  use  of  voting  machines  at  any  city 
election.    An  election  called  by  the  city  for  some  special  city 
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purpose  is  done  under  the  authority  and  control  of  the  city 
council,  and  is  not  subject  to  a  resolution  and  order  of  the 
board  of  supervisors. 

.3.     No  voting  booths  were  furnished  or  used  in  the  elec- 
tion in  question.    It  was  stipulated  that  the  city  of  Des  Moines 
was  without  booths  for  use  at  the  special  election  in  question ; 
that  the  city  clerk  was  not  furnished  with 
.  ^'  wmductIS  eiec-  booths  to  be  used  by  the  several  precincts  of 
faSS  irreguiari-  the  city.    The  allegation  and  claim  of  plaintiff 

ties:  failure  to        .  ,  ^  ,       .  «  ,        .     ,  • 

furniBh  election  With  rcspcct  to  the  interference  by  judges  of 

booths.  "^  V    «f       o 

election  are  based  upon  the  fact  that  in  at 
least  one  instance  one  of  the  judges  of  election,  without  request 
f rom*a  voter  presenting  himself  to  vote,  opened  the  ballot  con- 
taining the  proposition  of  the  establishment  or  non-establish- 
ment of  the  municipal  courts  in  the  city  of  Des  Moines,  and 
stated  to  the  prospective  voter:  '*If  you  are  opposed  to  the 
present  system  of  justices  of  the  peace  and  police  court,  which 
you  are,  you  will  vote  *yes,'  "  indicating  on  the  ballot  the  place 
where  he  should  mark  the  same. 

Appellant's  next  contention  is  that,  by  virtue  of  the 
statutes,  particularly  Section  1113,  it  was  incumbent  upon 
the  mayor  and  clerk  to  provide  the  necessary  supplies  and 
equipment  for  the  holding  of  elections,  including  the  booths 
for  screening  the  voter  while  marking  his  ballot,  and  provide 
for  the  secrecy  in  such  marking  so  that  there  could  be  no 
interference  or  influence  upon  a  voter  while  exercising  the 
right  of  suffrage. 

Much  that  has  been  said  in  a  prior  division  of  the  opinion 
in  regard  to  voting  machines  is  applicable  to  the  point  now 
under  consideration  in  regard  to  the  failure  to  furnish  booths, 
and  the  cases  cited  on  that  proposition  also  have  a  bearing 
here,  as  do  the  cases  on  the  question  oi^  registration. 

In  Hayes  v.  Kirkwood,  (Cal.)  69  Pac.  30,  in  regard  to  the 
manner  of  placing  election  booths,  it  being  claimed  that  the 
law  in  respect  thereto  had  not  been  complied  with,  it  was 
said : 
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**But  in  the  case  at  bar  it  sufficiently  appears  that  noth- 
ing prejudicial  to  the  rights  of  anyone  resulted  from  the 
irregularities  and  omissions  complained  of ,  and  there  is  noth- 
ing to  warrant  the  court  in  defeating  the  will  of  innocent 
voters.  It  must  be  remembered  that  neither  the  voters  nor 
those  voted  for  have  any  control  over  the  officers  of  election, 
and  to  upset  an  election  because  such  officers  have  failed  to 
strictly  comply  with  the  law,  where  it  appears  that  no  harm 
was  done  thereby,  would  be  to  encourage  irregularities  com- 
mitted for  the  very  purpose  of  invalidating  elections." 

In  Perry  v.  Hackney,  (N.  D.)  90  N.  W,  483,  it  was  held 
that  the  failure  to  provide  the  booths  as  required  by  the 
statute  did  not  necessarily  destroy  the  secrecy  of  the  ballot 
and  render  the  election  void,  and  that  the  provisions  of  the 
statute  were  directory. 

In  the  Aligeli  case,  supra,  it  was  said : 

"The  provision  of  the  law  in  regard  to  voting  booths  is 
for  the  purpose  of  obtaining  secrecy  of  ballot  and  is  peculiarly 
for  the  benefit  of  the  voter,  and,  while  the  law  in  regard  to 
voters '  preparing  their  ballots  in  the  booths  should  be  enforced, 
the  failure  to  do  so  would  not  invalidate  the  votes  of  those  not 
using  the  booths." 

In  the  Mayer  case,  supra,  it  was  held  that  the  fact  that 
election  officers  failed  to  have  booths  erected  which  complied 
with  the  law  was  a  mere  irregularity  and  insufficient  to  vitiate 
the  election.  See  Kinney  v.  Howard,  supra;  Murphy  v.  City 
of  Spokane,  (Wash.)  117  Pac.  476;  Short  v.  Oouger,  (Texas) 
130  S.  W.  267.  In  the  last  case,  the  ballots  were  printed  on 
paper  so  thin  that  the  marks  thereon  were  seen  through  it. 
See,  also,  McOrame  v.  County  of  Nez  Perce,  (Idaho)  112  Pac. 
312 ;  Dishon  v.  Smith,  supra;  State  ex  reL.  WaUclin  v.  Shanks, 
(S.  D.)  125  N.  W.  122. 

We  are  of  the  opinion  that  the  election  in  question  was 
not  invalidated  by  the  failure  to  use  voting  machines  or 
booths. 

Vol.  173  U.— 43 
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4.  The  next  proposition  relied  upon  by  appellants  is  that 
women  were  allowed  to  vote,  and  that  they  were  not,  under 
the  law,  entitled  to  do  so.  The  position  of  appellants  is  that 
the  question  is  one  of  increasing  the  tax  levy, 
^*  rt^'ht^f^sl^f-  within  the  contemplation  of  Section  1131  of 
clImtratiE^**"  ^^^  Code,  1897.  They  contend  that  the  qucs- 
tax^^ievy"*  tion  of  increasing  the  tax  levy  as  contemplated 
by  that  section  must  either  be  one  that  di- 
rectly, by  virtue  of  the  language  of  the  proposition  itself, 
confers  upon  the  city  council  or  the  taxing  body  additional 
powers  to  do  that  which  will  require  the  expenditure  of 
additional  funds  with  respect  to  the  tax  levy  than  they  there- 
tofore possessed,  or  such  that,  by  reason  of  its  relation  to  the 
proposition  as  submitted,  the  adoption  of  the  proposition  will 
confer  such  authority,  and  they  cite :  CoggeshaU  v.  City  of 
Des  Moines,  138  Iowa  730 ;  Youngerman  v.  Murphy,  107  Iowa 
686.  The  last  case  was  referred  to  and  distinguished  in  the 
CoggeshaU  case.  They  contend  also  that  what  the  legislature 
meant  by  the  language,  '*or  on  the  question  of  increasing  the 
tax  levy",  as  used  in  Section  1131,  Code,  1897,  is  such  a  ques- 
tion as  the  statute  in  terms  provides  for  by  way  of  a  direct 
proposition.  Such  statutes  increase  the  tax  levy  for  specific 
purposes,  and  appellants  say  that  many  instances  of  this 
kind  can  be  found  in  the  statute,  citing  Code  Sections  443, 
759  and  760,  and  that  it  is  on  questions  such  as  these  that 
Section  1131  contemplates  that  women  shall  be  entitled  to 
vote.  Without  quoting  Section  1131  in  full,  it  provides  that 
at  elections  where  women  may  vote,  no  registration  of  the 
women  shall  be  required,  and  provides  for  separate  baDot 
boxes,  and  the  part  material  to  the  present  inquiry  is: 

"The  right  of  any  citizen  to  vote  at  any  city,  town  or 
school  election,  on  the  question  of  issuing  any  bonds  for 
municipal  or  school  purposes,  and  for  the  purpose  of  borrow- 
ing money,  or  on  the  question  of  increasing  the  tax  levy,  shall 
not  be  denied  or  abridged  on  account  of  sex," 
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The  statute  as  first  adopted  (Chapter  39,  25th  General 
Assembly)  read  "or  for  the  purpose  of  increasing  the  tax 
levy''. 

On  the  other  hand,  it  is  contended  by  appellees  that  by 
the  terms  of  the  act  creating  the  municipal  court  an  increase 
in  the  tax  levy  necessarily  follows.  This  act  in  part  is  Code 
Supplemental  Sup.,  1915,  Sections  694-c47,  694.c48  and  694- 
c49.    They  also  cite  and  rely  upon  the  CoggeshaU  case. 

It  is  not  alleged  nor  claimed  by  appellants  that  any  of 
the  provisions  of  the  Constitution  are  violated  by  any  of  the 
sections  of  the  statute  cited.  The  CoggeshaZl  case  may  not  be 
directly  in  point,  and  there  may  be  some  discussion  in  that 
case  not  necessary  to  meet  the  point  there  decided,  yet  the 
reasoning  there  has  a  bearing  in  the  instant  case.  It  is  mani- 
fest that  by  enacting  Section  1131  of  the  Code  the  legislature 
intended  to  give  some  rights  to  women  or  extend  their  rights. 
The  statute  ought  not  to  be  given  a  too  narrow  or  strict 
construction  which  would  defeat  the  right  of  the  women  to 
vote,  but  rather  a  liberal  construction  in  order  that  the  pur- 
pose of  the  legislature  may  be  carried  out.  In  the  CoggeshaU 
case,  the  question  was  not  whether  a  tax  in  any  certain  amount 
should  be  levied,  but  whether  $350,000  should  be  raised  by  the 
levy  of  a  tax,  or  the  sale  of  bonds.  The  discussion  in  that 
case  is  that  it  is  not  necessary  to  specify  the  precise  amount 
of  bonds  or  tax.  So  in  the  instant  case,  under  the  act  of  the 
legislature  and  this  vote,  the  city  is  authorized  to  establish 
these  courts  and  do  all  the  things  necessary  to  put  them  in 
operation.  It  is  useless  to  quibble  about  it ;  this  vote  carried 
out  would  increase  the  tax  levy.  In  fact,  though  it  is  not 
suggested  in  argument,  the  petition  in  the  Younker  case 
alleges : 

**Par.  8.  That  in  order  to  carry  out  the  intention  and 
purpose  of  the  commissioners  as  aforesaid  and  the  council  as 
aforesaid,  it  will  be  necessary  to  increase  the  levy  for  Jaxes 
within  and  for  the  city  of  Des  Moines,  Iowa.*' 
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The  allegation  in  the  petition  m  the  Anderson  case  is  not 
quite  as  broad,  perhaps.  In  Par.  9  thereof,  it  is  alleged  that 
the  defendants: 

**  Intend  and  are  about  to  expend  public  moneys  to  pro- 
vide for  the  establishing  of  said  court,  including  the  books, 
records  and  equipment  therefor,  and  intend  to  and  are  about 
to  vote  public  moneys  to  pay  salaries,  judges,  clerks,  bailiffs 
and  other  aiiaehes  of  said  court,  and  intend  to  and  are 
about  to  expend  public  moneys  incident  to  holding  an  election 
of  judges  and  other  atiaches  of  said  court,  as  contemplated  by 
Sections  694-cl  to  c51  of  the  Supplemental  Supplement  to  the 
Code  of  Iowa,  1915." 

We  shall  see  later  on  in  the  opinion  that,  if  such  money 
may  be  and  is  so  spent,  it  must  be  replaced  by  the  levy  of 
other  taxes,  and  that  it  is  conceded  in  the  stipulation  of  facts 
that  the  city  has  no  funds  on  hand  to  spend  for  such  pur- 
poses. This  being  so,  if  the  municipal  courts  are  established, 
it  will  be  necessary  to  levy  taxes  to  provide  for  them. 

On  the  face  of  the  act  itself,  the  city  may  be  and  is 
authorized*  by  the  vote  of  the  people  at  the  election  in  ques- 
tion to  do  the  things  which  will  necessarily  increase  the  tax. 
The  section  of  the  Code  in  question  means  that,  where  t€txa- 
tion  is  a  burden  and  where  property  of  women  is  burdened 
with  such  tax,  as  is  the  property  of  men,  then  the  women 
have  a  right  to  be  heard  and  to  vote  on  such  propositions. 
It  may  be  that  the  city  is  not  compelled  to  establish  these 
courts,  a  point  which  we  do  not  determine.  The  question  of 
the  right  of  the  women  to  vote  does  not  depend  upon  the  ques- 
tion as  to  whether  they  are  in  fact  established.  The  city  is 
at  least  authorized  by  the  vote,  under  the  act  of  the  legislature, 
to  do  so,  and,  if  it  does,  this  will,  as  stated,  necessarily  increase 
the  tax  levy.  It  would  not  do  to  say  that  women  may  vote 
if  a  city  hall  is  built,  as  in  the  Coggeshall  case,  or  if,  as  here, 
municipal  courts  are  established,  but  that,  if  the  city  hall  is 
not  built  or  the  courts  not  established,  though  the  city  is 
authorized  to  do  so,  the  vote  is  for  that  reason  illegal. 
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Nor  do  we  think  it  material  to  consider  evidence  as  to 
how  much  profit,  if  any,  there  might  be  by  establishing  or 
failing  to  establish  such  courts.  If  the  city  had  money  on* 
hand  to  furnish  court  rooms  and  pay  the  other  expenses  in 
carrying  out  this  act  and  the  vote,  and  would  have  the  right 
to  do  so,  it  would  be  necessary  to  make  a  new  levy  to  take  the 
place  of  money  so  expended.  But  it  is  stipulated  that  the  city 
has  no  funds  on  hand.  A  majority  of  the  court  is  of  the 
opinion  that  the  referendum  vote  on  the  question  of  establish* 
ing  these  courts,  or  the  so-called  election,  is  not  invalidated 
because  the  women  were  permitted  to  vote. 

We  interpret  the  statute  as  it  is  written ;  yet  we  may  well 
keep  in  view  the  steady  progress  of  our  state  legislation  for 
many  years  toward  the  complete  emancipation  of  woman  from 
the  disabilities  and  discriminations  formerly  imposed  upon 
her  by  the  law,  until  now  the  constitutional  restriction  which 
denies  her  entire  equality  at  the  polls  is  practically  the  last 
surviving  badge  of  her  supposed  inferiority  in  personal,  civil 
or  civic  rights.  The  legislature  could  not,  at  the  time  Section 
1131  of  the  Code  was  enacted,  constitutionally  grant  woman 
the  right  to  vote  for  public  officers,  but  it  could  allow  her  to 
vote  upon  such  questions  of  public  policy  as  might  be  sub- 
mitted to  popular  referendum,  and  thus  in  some  measure 
protect  her  own  rights  as  a  citizen  and  property  owner.  And 
this,  we  think,  is  what  the  statute  attempts  to  do.  That  intent 
being  apparent,  the  court  should  indulge  in  no  refined  dis- 
tinctions to  defeat  the  legislative  purpose  or  to  minimize  its 
operation  or  effect.  While  the  presence  of  woman  at  the  polls 
is  an  innovation,  which  all  do  not  view  with  equal  equanimity 
or  satisfaction,  yet  to  my  mind  it  is  difficult  to  imagine  any 
good  reason  why  she  who  is  man's  equal  in  other  rights  of 
person  and  property  and  has  no  less  interest  than  he  in  good 
government  and  social  order,  should  not  equally  with  him 
make  her  voice  heard  and  her  influence  felt  at  the  ballot 
box  where  all  questions  affecting  the  common  good  are  put 
to  their  final  test.    When  that  time  arrives,  and  equality  in 
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fact,  as  well  as  in  name,  is  accomplished,  may  we  not  confi- 
dently expect  an  advanced  standard  of  good  citizenship  and 
a  more  truly  republican  form  of  government ! 

5.    Lastly,  it  is  contended  that  the  board  of  registers  in 

the  different  precincts  of  the  city  failed  in  the  performance 

of  their  duties  as  defined  by  Sections  1079  and  1084  of  the 

Code  of  1897.    It  is  conceded  by  both  sides 

^'  reriaSaUon-       *^**  ^^^  ^^^^  ^^  "^^^  Moines  is  such  a  city  as 

votPngliits :  °'    *^^*  ^^^  registration  of  voters  is  required,  and 

re^fS-afi?  °'    it  is  conceded  by  the  defendants  that  the 

poU^iiJts?'**^       statute  requiring  registration  is  mandatory, 

effect. 

that  an  election  without  registration  would  be 
illegal;  but  they  contend  that  the  manner,  form  and  time 
within  which  registration  officers  must  perform  their  duties 
are  not  mandatory,  and  a  failure  in  these  respects  would  not 
invalidate  an  election  otherwise  legally  and  properly  held. 
As  we  understand  it,  they  do  not  at  this  point  contend  that  the 
referendum  vote  in  question  was  not  an  election.  Section 
1084  of  the  statute  is  as  follows : 

''See.  1084.  A  new  registry  of  voters  shall  be  taken  in 
each  year  of  a  presidential  election.  For  all  other  state  or 
municipal  elections,  general  or  special,  the  registers  shall 
prepare  a  new  registry  book  in  each  year,  by  copying  from 
the  poll  book  of  the  preceding  general  election  all  the  names 
found  therein,  adding  thereto  those  of  all  persons  registered 
and  voting  at  any  subsequent  election,  which  new  registry  book 
shall  show  all  the  facts  of  qualification  of  each  voter  as  they 
appear  on  the  last  preceding  registry  book,  which,  when  thus 
made  up,  shall  be  used  at  each  election  until  a  new  registry 
book  is  prepared  as  required  by  law.  Every  person  thus 
registered  shall  be  considered  as  entitled  to  vote  at  any  elec- 
tion at  which  said  registry  book  may  be  used,  unless  his  name 
shall  be  dropped  by  the  correction  of  registration,  as  author- 
ized by  law." 

It  is  contended  by  appellants  that  the  effect  of  the  provi- 
sions of  Section  1084  is  to  require  a  person  who  has  registered 
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in  the  manner  set  out  in  Section  1077  of  the  Code  Sup.  of 

1913  to  vote  at  all  subsequent  general  elections,  in  order  to 
maintain  his  status  as  a  registered  voter,  and,  if  he  fails  to 
vote  at  any  such  general  election,  then  he  is  to  clothe  him- 
self with  that  status  by  registering  anew ;  that  the  same  sec- 
tion also  requires  the  making  of  a  new  registration  each  year, 
but  obviates  the  necessity  of  every  voter's  presenting  himself 
for  registration  by  permitting  the  copying  of  the  names  from 
the  poll  book  of  the  preceding  general  election.  The  conten- 
tion of  appellants  is  that,  unless  the  voter  is  registered  as 
required  by  Section  1084,  he  is  not  a  qualified  voter,  and  that 
any  such  person  voting  would  be  an  illegal  voter,  and  his  Vote 
would  be  illegal.  It  is  contended  by  appellants  that  the  pro- 
visions of  this  statute  were  not  complied  with,  nor  were  the 
provisions  of  Section  1079  of  the  Code,  1897,  complied 
with,  in  that  the  registers,  instead  of  making  a  new  registry 
book  from  the  poll  book  of  the  preceding  general  election,  as 
required  by  statute,  entered  the  names  of  persons  who  pre- 
sented themselves  in  person  and  registered  for  the  election  of 
November  29,  1915,  on  the  alphabetical  lists  used  in  the  elec- 
tion of  1914;  that  in  the  preparation  of  the  registry  book  of 

1914  the  law  was  not  complied  with,  for  that,  in  copying  the 
names  from  the  poll  books  of  the  preceding  general  election, 
the  registers  copied  the  names  from  the  poll  book  of  the  pre- 
ceding city  election  held  in  March  of  that  year. 

It  is  contended  by  plaintiffs  that,  in  place  of  copying  the 
names  from  the  poll  book  of  the  preceding  general  election, 
the  registers  copied  the  names  from  the  poll  book  of  the  pre- 
ceding city  election  held  in  March  of  that  year,  so  that  in  the 
election  of  November,  1914,  the  law  was  not  complied  with  in 
regard  to  the  registration  of  voters,  nor  was  it  complied  with 
in  the  election  in  controversy  in  1915.  They  say  that  there 
were  only  2,931  new  names  added  by  personal  registration  for 
the  election  of  November  29,  1915,  and  while  these  new  names 
were  not  placed  upon  a  new  registry  book  as  contemplated  by 
Section  1084,  still  they  concede  that  for  the  purposes  of  this 


Digitized  by  LjOOQ IC 


680  *     YouNKBR  V.  SusoNG.  [173  Iowa 

case  such  voters  were  registered  as  contemplated  by  law  and 
were  entitled  to  vote,  but  that  the  others  exercising  the  right 
of  voting  were  not  registered  according  to  law,  and  therefore 
were  not  qualified  voters.  The  record  shows  that  over  9,000 
men  voted  in  the  election  on  the  proposition  involved,  and 
plaintiffs  contend  that  more  than  6,000  unregistered  voters 
voted  in  said  election,  and  that  the  failure  of  the  registration 
officers  to  comply  with  the  law  will  invalidate  the  entire  elec- 
tion. 

We  should  set  out  more  fully  here  just  what  was  done  in 
regard  to  the  registration  books  as  shown  by  the  record.  It 
appears  that  the  election  in  question  on  November  29th  was 
the  only  election  held  in  Des  Moines  subsequent  to  the  general 
state  election  in  November,  1914  j  that  in  preparation  for  the 
election  in  November,  1914,  the  registration  board  for  the 
several  precincts  in  the  city  of  Des  Moines  proceeded  as 
follows : 

**The  poll  book  of  the  general  municipal  election  held  in 
March,  1914,  was  taken  by  the  registers  of  the  several  pre-, 
cincts  of  the  city  and  all  of  the  names  appearing  on  such 
poll  book  as  having  voted  at  the  general  city  election  of  1914 
were  copied  into  a  book  entitled  'Judges'  alphabetical  list  of 

registered  voters  in  the precinct  of ward  of  the 

city  of  Des  Moines,  state  of  Iowa',  and  in  ^hich  book  along 
the  upper  margin  appears  the  following,  'Registration  of 

voters,  precinct ward,  city  of  Des  Moines, 

county  of  Polk,  state  of  Iowa',  and  where  I  say  blank  these 
books  did  have  the  precinct  and  ward  in  this  blank.  In  the 
space  below  in  the  record  just  read  appears  the  following: 
In  the  first  column,  'Name';  next  column,  'Age';  next  column, 
'Register  Number';  next  column,  'Residence,  street  and  num- 
ber'; next  column,  'Nativity';  next  column,  'Color';  next  col- 
umn, 'Term  of  residence  in  precinct';  next  column,  'Term  of 
residence  on  street ' ;  next  column,  '  Term  of  residence  at  num- 
ber'; next  column,  'Term  of  residence  in  county';  next  col- 
umn, '  Term  of  residence  in  state ' ;  next  column, ' Naturalized' ; 
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next  in  a  double  column,  *Date  of  papers,  month,  day  and 
year';  next  column,  'Court,  county  and  state';  next  column, 
'By  act  of  Congress';  next  column,  'Qualified  voter';  next 
is  a  double  column  with  the  heading,  'Date  of  application 
for  registration',  and. below  that,  'Month,  day,  year';  next 
column,  'Last  preceding  place  of  residence';  next  column, 
'Date  of  removal  in  within  one  year,  month,  day,  year';  and 
the  last  colunm,  'Signature'.  -That  at  the  beginning  of  each 
of  these  books  from  which  I  have  just  been  reading  are  found 
the  following  certificates:    'Certificate  of  attestation',  that  is 

the  heading ;  and  'We, and , 

the  board  of  registration, precinct 

ward,  hereby  certify  that  the  foregoing  names  from  No 

to  No are  a  true  copy  of  the  registration  list.    Witness 

our  hands  this day  of ,  1914.' 

Seal.  Space  for  signature.  Seal.  Space  for  signature ;  fol- 
lowed by  the  term  'Board  of  Registration'.  There  are  in  each 
book  four  of  such  blanks.  That  in  addition  to  the  lists  or 
book  or  whatever  it  may  be  termed,  just  referred  to,  what  is 
designated  as  a  hang-out  registration  book  was  also  prepared 
by  the  registers,  the  book  on  the  outside  being  designated  as 

*  Hang-out  registration  book, precinct  of 

ward  city  of  Des  Moines'.  Then  a  copy  of  section  1135  of 
the  Code  of  Iowa.  Inside  of  this  sheet  called  'Hang-out  book', 
in  addition  to  being  lettered  alphabetically  arranged,  there  is 
the  following  data  or  information:     'Kegistration  of  voters 

precinct ward  city  of  Des  Moines,  county 

of  Polk,  state  of  Iowa';  and  the  balance  of  the  printed  matter 
appearing  in  the  'Hang-out  book'  being  exactly  similar  in 
words  and  figures  to  that  read  from  the  'Judges'  alphabetical 
list'.  That  said  alphabetical  list,  when  so  made  up,  contained 
all  of  the  names  of  the  voters  of  the  city  of  Des  Moines  whose 
names  appeared  on  the  poll  books  of  the  regular  city  election 
for  1914,.  and  names  of  all  persons  who  appeared  and  were 
registered  by  the  registration  board  just  prior  to  the  general 
election  in  1914.     That  in  making  up  said  alphabetical  list 
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the  registers  after  taking  all  of  the  names  of  qualified  electors 
and  writing  them  in  the  alphabetical  list  and  hang-out  list,  and 
registration  book,  then  met  and  checked  over  the  lists  for  the 
names  of  voters  who  had  changed  their  residence  from  one 
precinct  to  another,  and  in  all  cases  where  such  change  had 
been  made  the  registers  issued  what  is  known  as  a  *  Certificate 
to  strike  off  names  of  voters  that  have  changed  their  voting 
precinct*.  These  certificates  were  made  up  and  exchanged, 
and  from  them  the  alphabetical  lists  were  corrected.  That  the 
several  boards  of  registers  in  preparing  for  the  1914  regular 
state  election  entered  the  names  of  all  persons  who  appeared 
and  were  qualified  for  registration  for  the  election  of  1914 
in  the  original  registration  book  which  was  made  in  1912, 
such  names  all  being  in  addition  to  the  names  already  appear- 
ing in  said  registration  book  and  that  no  names  of  voters 
were  copied  from  the  poll  books  used  at  the  general  city  elec- 
tion in  1914  into  the  original  registry  book  of  1912,  or  registry 
book  that  was  prepared  for  use  for  1912,  1913,  1914,  1915. 
That  in  preparing  the  alphabetical  list  and  hang-out  book  for 
the  special  election  in  question  in  this  controversy,  the  judges' 
alphabetical  list  of  registered  voters  which  has  already  been 
referred  to  was  used,  and  under  the  names  appearing  in  that 
book  as  registered  voters  for  1914  there  was  added  all  of  the 
names  of  persons  who  were  registered  on  the  three  days  fixed 
by  law  just  preceding  said  special  election,  so  that  the  judges' 
alphabetical  list  and  the  hang-out  book  which  was  used  for 
the  special  election  on  November  29,  1915,  contained^all  of 
the  names  that  the  judges'  alphabetical  list  for  the  general 
election  of  1914  contained,  and  in  addition  thereto  the  names 
of  the  newly  registered  voters  for  the  special  election  in 
question.  That  the  total  number  of  newly  registered  voters 
for  the  special  election  in  question  was  2,931. 

**It  appears  also  that  prior  to  the  election  held  in  Novem- 
ber, 1912,  an  original  register  of  voters  was  duly  and  properly 
made  up,  and  the  names  of  the  voters  registered  in  a  book 
entitled  '  Original  register  of  voters  in  the precinct 
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of ward  of  the  city  of  Des  Moines,  state  of  Iowa,  for 

the  years  1912, 1913, 1914,  and  1915',  said  register  book  having 
printed  on  the  inside  of  the  cover  the  form  of  oath  required  by 
the  statute,  the  certificate  of  appointment  by  the  city  clerk,  and 
the  oath  of  the  registers.  That  in  addition  to  the  printed 
matter  just  referred  to  the  book  was  ruled  in  column,  and  at 
the  top  of  each  page  is  found  exactly  the  same  data,  the  same 
headings,  and  the  columns  as  is  found  in  the  so-called  'judges' 
alphabetical  list',  and  for  the  purpose  of  this  record  and  the 
ruling  on  the  demurrer,  the  three  books  hereinbefore  referred 
to,  'The  original  register  of  voters',  *The  judges'  alphabetical 
list',  and  'The  hang-out  registration  book'  used  in  the  first 
precinct  of  the  third  ward  at  the  special  election  in  question 
may  be  marked  as  exhibits  and  considered  in  evidence. 

"That  no  other  registration  books  of  any  kind  were  made 
or  prepared  by  the  registers  for  use  at  elections  in  the  city  of 
Des  Moines  subsequent  to  1912,  except  the  three  exhibits  above 
referred  to,  and  similar  books  and  lists  for  the  other  precincts 
of  the  city." 

It  appears  that  at  the  election  held  on  November  29, 1915, 
at  least  89  persons  voted  whose  names  appeared  on  the  alpha- 
betical list  before  referred  to,  but  who  did  not  vote  at  the  1914 
election,  and  whose  names  did  not  appear  upon  the  poll  books 
of  the  election  held  in  November,  1914.  It  is  enough  to  say 
in  regard  to  these  89  votes  that  it  is  not  alleged  in  the  petition, 
nor  does  it  appear  anywhere  in  the  record,  how  these  89 
voted.  They  may  have  all  voted  against  the  proposition,  and 
in  that  case  there  could  be  no  prejudice. 

It  must  be  admitted  from  this  record  that  there  was  not 
a  strict  observance  of  the  registration  laws  by  the  registration 
officers.  But  it  is  clear  that  such  officers  attempted  to  provide 
a  means  for  ascertaining  the  citizens  who  shall  be  entitled  to 
vote,  and  this  is  the  purpose  of  the  registration  laws.  It  is 
not  claimed  that  there  was  any  fraud  or  corruption  on  the  part 
of  any  of  the  election  officers.  A  registration  of  some  sort 
was  had  and  new  names  were  added  to  the  lists  contained  in 
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prior  poll  books,  and  we  think  that  there  was  a  substantial 
compliance  with  the  statute  in  so  far  as  to  ascertain  and  fur- 
nish a  list  of  voters  entitled  to  vote.  So  that,  even  if  the 
oflScers  whose  duty  it  was  to  prepare  the  poll  books  and  the 
voting  lists  did  not  strictly  follow  the  statute,  the  voters  were 
in  no  manner  to  blame,  and  they  should  not  be  deprived  of 
their  right  to  vote  because  of  some  mistake  of  the  registration 
officers.  It  ought  not  to  be  the  law  that  each  voter  about  to 
register,  or  who  is  entitled  to  have  his  name  brought  forward 
on  a  new  list,  must,  at  the  peril  of  losing  his  right  to  vote, 
take  an  attorney  with  him  to  see  that  the  registration  officers 
perform  their  duty.  We  fail  to  see  how  anyone  was  prejudiced 
by  the  error,  if  any,  of  the  registration  officers. 

In  People  ex  rel,  Johnson  v.  Earl,  (Colo.)  94  Pac.  294,  it 
was  claimed  that  a  certain  election  was  illegal  because  the 
registration  lists  used  at  the  election  were  not  made  within 
the  time  limited  by  law,  through  the  fault  of  the  registration 
officers,  and  that  as  a  result  a  large  number  of  electors  of  the 
city  were  deprived  of  the  right  of  registration,  and  the  right 
to  cast  votes  at  the  election.    In  that  case  the  court  said : 

**  Statutes  prescribing  the  manner,  form,  and  time  within 
which  public  officers  are  required  to  discharge  public  func- 
tions are  regarded  as  directory,  unless  there  is  something  in 
the  statute  which  shows  a  different  intent.  Hence,  as  a 
general  rule,  statutes  prescribing  the  power  and  duties  of 
registration  officers  should  not  be  so  construed  as  to  make 
the  right  to  vote  by  registered  voters  dependent  upon  a 
strict  observance  by  such  officers  of  all  the  minute  directions 
of  the  statute  in  the  preparation  of  registration  lists,  and 
thus  defeat  the  constitutional  right  of  suffrage,  without  the 
fault  of  the  elector ;  for,  if  an  exact  compliance  by  these  officers 
in  matters  of  manner,  form,  and  time  shall  be  held  to  be 
essential  to  the  right  of  the  elector  to  vote,  elections  would 
often  fail,  and  electors  would  be  deprived,  without  their  fault, 
of  the  opportunity  to  vote.  .  .  .  The  rule  is  well  estab- 
lished that  those  requirements  of  a  statute  which  are  manda- 
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tory  must  be  strictly  construed,  while  those  requirements  which 
are  directory  should  receive  a  liberal  construction,  to  the 
accomplishment  of  the  intent  and  purpose  of  the  law.  Those 
requirements  are  mandatory  which  affect  the  results  or  merits 
of  the  election.    Others  are  directory." 

The  rule  is  stated  in  Cyc.  thus; 

''Statutes  prescribing  the  mode  of  proceeding  of  public 
officers  are  regarded  as  directory  unless  there  is  something  in 
the  statute  which  shows  a  different  intent.  Hence,  as  a 
general  rule,  a  statute  prescribing  the  powers  and  duties  of 
registration  officers  should  not  be  so  construed  as  to  make  the 
right  to  vote  by  registered  voters  depend  upon  a  strict  ob- 
servance by  the  registrars  of  all  the  minute  directions  of  the 
statute  in  preparing  the  voting  list,  and  thus  render  the  con- 
stitutional right  of  suffrage  liable  to  be  defeated,  without  the 
fault  of  the  elector,  by  the  fraud,  caprice,  ignorance,  or  negli- 
gence of  the  registrars ;  for  if  an  exact  compliance  by  these 
officers  with  all  statutory  directions  should  be  deemed  essen- 
tial to  the  right  of  an  elector  to  vote,  elections  would  often 
fail,  and  electors  would  be  deprived  without  their  fault  of  an 
opportunity  to  vote.'*    15  Cyc.  807  (H.). 

The  cases  cited  in  paragraphs  of  the  opinion  in  regard 
to  voting  machines  and  booths  also  bear  upon  this  proposition. 
Although,  as  stated,  there  were  some  irregularities  on  the 
part  of  the  registration  officers,  we  are  of  opinion  that  under 
the  record  such  irregularities  were  not  such  as  to  invalidate 
the  election.  We  have  noticed  all  the  points  relied  upon  by 
appellants  and  our  conclusion  is  that  the  judgments  of  the 
trial  court  in  susta,ining  the  demurrers  to  the  petition  in  both 
cases  were  right,  and  such  judgments  are — Afftrmed. 

Weaver  and  Gaynor,  JJ.,  concur ;  Ladd,  J.,  concurs,  but 
wishes  to  be  understood  as  not  expressing  any  opinion  as  to 
the  attitude  of  the  legislature  or  probable  action  of  the  people. 

Evans,  C.  J.,  Deemer  and  Salinger^  JJ.,  dissent. 
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Evans,  C.  J.  (Dissenting). — I  disagree  with  the  fourth 
division  of  the  majority  opinion.  This  pertains  to  the  right 
of  women  to  vote  at  the  municipal  election  and  involves  the 
construction  of  Section  1131  of  the  Code,  1897,  which  provides 
as  follows: 

'*The  right  of  any  citizen  to  vote  at  any  city,  town  or 
school  election,  on  the  question  of  issuing  any  bonds  f  or  munic- 
ipal or  school  purposes,  and  for  the  purpose  of  borrowing 
money,  or  on  the  question  of  increasing  the  tax  levy,  shall  not 
be  denied  or  abridged  on  account  of  sex." 

The  particular  clause  involved  herein,  as  stated  in  the 
majority  opinion,  is,  ''on  the  question  of  increasing  the  tax 
levy".  The  majority  opinion  assumes  to  adopt  what  is  called 
a  ** liberal  construction",  rather  than  a  ** narrow  or  strict  con- 
struction which  would  defeat  the  right  of  the  women  to  vote''. 

I  am  impressed  that  the  majority  has  adopted  neither  a 
narrow  nor  a  liberal  construction  of  this  statute,  but  has, 
with  unfeigned  chivalry,  added  something  to  the  statute,  and 
has  triumphantly  beaten  the  legislature  to  the  final  goal  which 
is  assumed  to  be  near  at  hand.  We  may  safely  assume  that 
women  are  to  be  fully  emancipated  from  political  disability. 
That  emancipation,  however,  must  ultimately  come  through 
legislative  enactment.  Such  legislation,  when  it  comes,  ought 
to  require  no  judicial  construction ;  nor  will  it  be  likely  to  be 
open  to  any  difference  of  opinion  as  to  its  meaning.  The 
statute  before  us  is  simple  and  definite  in  its  terms.  Let  it  be 
borne  in  mind  that  the  legislature  has  conferred  ui)on  taxing 
boards  the  power  to  make  levies  up  to  a  certain  maximum  and 
subject  to  certain  limitations.  Up  to  such  maximum,  the 
power  of  a  taxing  board  is  complete  and  is  not  dependent  upon 
a  referendum  vote.  At  the  election  under  consideration,  **the 
question  of  increasing  the  tax  levy"  was  not  submitted.  It  is 
said,  however,  that  the  adoption  of  the  municipal  court  will 
necessarily  involve  expense,  and  such  expense  wiD  necessarily 
be  paid  by  increasing  the  levies.  There  is  nothing  in  the 
record  before  us  from  which  it  can  be  said  whether  the  adop- 
tion of  the  court  in  question  will  result  in  profit  or  in  loss 
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to  the  municipality.  The  adoption  of  that  system  is  a  sub- 
stitution. It  involves  an  abolishment  of  the  police  court  and 
the  justice  court.  It  does  appear  in  the  record  that  the  police 
court  of  the  city  has  yielded  an  average  profit  of  $20,000  a 
year  to  the  city  treasury.  The  written  opinion  of  the  learned 
district  judge  was  based  at  this  point  upon  the  assumption 
that  the  abolishment  of  the  police  court  would  involve  a  loss 
of  $20,000  a  year  to  the  city  and  that  this  would  necessarily 
increase  the  tax  levy.  This  is  not  the  ground  adopted  in  the 
majority  opinion,  but  it  illustrates  how  diflScult  it  is  logically 
to  attach  to  this  statute  the  meaning  thus  declared. 

Questions  affecting  the  right  of  suffrage  necessarily  affect 
directly  hundreds  of  thousands  of  voters.  It  is  important 
that  statutes  affecting  such  right  be  so  plain  that  they  may 
be  read  and  understood  alike  by  such  thousands.  To  that  end, 
it  is  equally  important  that  there  shall  be  no  departure  by 
judicial  construction  from  the  plain  and  simple  terms  used  in 
such  statutes.  That  a  statute  of  suffrage  may  be  so  read  by 
one  voter  that  he  believes  himself  entitled  to  vote,  and  by 
another  that  he  believes  himself  not  entitled  to  vote,  operates 
to  the  disfranchisement  of  the  one  or  the  false  voting  of  the 
other;  and,  by  the  very  divergence  thus  created,  operates 
unequally  and  towards  false  results.  The  facts  of  the  case 
before  us  present  a  striking  illustration.  At  this  election  more 
than  9,600  votes  of  men  were  cast,  resulting  in  a  slight 
majority  against  the  proposition  voted  upon.  432  votes  of 
women  were  cast,  resulting  in  a  slightly  larger  majority  in 
favor  of  the  proposition.  Adopting  the  majority  view,  we 
may  safely  assume  that  there  were  as  many  women  in  the 
city  of  Des  ^loines  entitled  to  vote  as  there  were  men  who 
voted,  viz.,  9,600.  Only  432  voted.  Why?  It  would  be  a 
grave  indictment  against  the  sex  to  say  that  they  spurned  the 
privilege.  Manifestly,  their  reading  of  the  statute  now  before 
us  did  not  invite  their  attendance  at  the  polls.  The  result  is 
that  more  than  9,000  women  were  disfranchised,  and  less  than 
500  women  who  appeared  at  the  polls,  are  permitted  to  deter- 
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mine  the  result,  because  this  particular  statute  failed  to  express 
the  meaning  which  the  majority  opinion  now  attaches  to  it. 
This  illustrates  not  only  the  importance  that  statutes  should 
be  plain  and  definite  in  their  terms,  but  also  that  nothing 
additional  should  be  read  into  them  by  the  courts  when  they 
are  plain  and  definite  in  their  terms.  When  the  judicial  con- 
struction of  a  statute  amounts  to  a  discovery  of  unsuspected 
law,  it  usually,  if  not  always,  becomes  a  pitfall  rather  than  a 
promoter  of  equality  or  equity.  I  would  read  the  statute  as 
it  is  written,  neither  adding  thereto  nor  subtracting  there- 
from. 

As  to  the  other  features  of  the  majority  opinion,  I  concur. 
Justice  Deemer  joins  in  this  dissent. 

Salinger,  J.  (Dissenting.) — ^I.  The  majority  rules  that 
the  words  of  Section  1131  of  the  Code  of  1897,  which  permit 
women  to  vote  "on  the  question  of  increasing  the  tax  levy" 
grant  them  the  right  to  vote  on  whether  a  municipal  court 
shall  be  established.  These  quoted  words  must  be  construed 
either  **  according  to  the  context  or  the  approved  usage  of 
the  language",  or  else  according  to  "such  peculiar  and  appro- 
priate meaning  in  law"  as  they  "may  have  acquired".  It  is 
not  vital  with  me  that  I  think  "tax  levy"  has  acquired  such 
meaning  in  law,  because  I  am  firmly  persuaded  that  on  neither 
of  said  rules  of  construction  is  "on  the  question  of  increasing 
the  tax  levy"  the  equivalent  of  "on  the  question  whether  a 
municipal  court  shall  be  established".  Later,  I  shall  attempt 
to  show  that  the  section  of  the  Code  which  gives  women  the 
right  to  vote  on  some  questions  is  an  exception  to  the  system 
of  laws  of  which  it  is  a  part  and  must,  therefore,  be  inter- 
preted by  what  is  termed  strict  construction.  Assuming  for 
the  present  that  this  section  of  the  Code  is  such  exception,  it 
follows  that  its  plain  words  may  not  be  enlarged  by  strained 
and  irrelevant  reasoning — ^by  attempts  "to  quibble" — ^to  use 
words  with  which  the  majority  characterizes  all  reasoning 
against  the  conclusion  which  it  reaches.  I  regret  that  it  seems 
to  me  to  follow  from  this  that  one  cannot  get  to  relevant  dis- 
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cussion  of  what  is  the  proper  construction  of  this  statute  until 
much  that  is  said  by  the  majority  is  swept  out  of  the  path. 

Why  must  we  consider  the  general  attitude  of  Iowa  gen- 
eral assemblies  towards  the  rights  of  women,  **for  many 
years",  in  interpreting  the  plain  words  that  one  such  body 
has  written  into  this  statute?  Friendly  assemblies  might 
permit  women  to  vote  on  many  things  and  not  include  the 
right  to  vote  on  the  establishment  of  municipal  courts.  Where- 
fore, that  they  were  friendly  is  no  evidence  that  they  gave 
this  particular  permission.  Such  courts  are  a  quite  recent 
development,  and  many  an  assembly  that  helped  year  on  year 
to  make  the  friendly  legislative  trend  which  the  majority 
invokes  as  an  argument,  had  their  being  and  met  their  end 
before  such  courts  were  thought  of.  That  50  years  ago  an 
Iowa  legislature  licensed  women  to  become  wireless  telegraph 
operators  because  it  was  friendly  to  advancement  of  woman- 
kind would  be  a  proper  capstone  for  this  *  *  argument ' '.  Again, 
assemblies  less  friendly  might,  as  a  sop,  grant  the  relatively 
unimportant  right  to  vote  on  the  establishment  of  this  court — 
quite  of  no  consequence  to  the  large  body  of  Iowa  women — 
and  fail  to  grant  voting  rights  of  real  general  value,  say  on 
whether  bonds  for  school  purposes  should  be  issued.  In  a 
word,  since  a  friendly  legislature  might  not  grant  it,  and  one 
less  friendly  might,  the  fact  that  legislatures  have  been 
friendly  quite  generally,  and  for  many  years,  is  no  proof  that 
a  particular  section  of  the  present  Code  permits  women  to 
vote  on  whether  a  city  cgurt  should  be  established. 

Those  things  which  prove  that  there  is  a  general  friendly 
trend  in  Iowa  legislation  were  not  done  all  at  one  time.  They 
were  parts  of  an  evolution.  It  is  because  some  legislature 
took  the  first,  another  took  a  second,  and  still  another  the 
third,  step  in  this  evolution  by  the  granting  of  some  right  that 
women  had  not  theretofore  possessed,  that  it  is  truth  that  gen- 
eral legislative  progress  has  been  made  to  enfranchise  them. 
Following  the  majority  to  the  bitter  end,  this  would  demon- 
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strate  that,  since  the  first  and  the  second  and  the  third  assem- 
blies were  friendly,  and  each  passed  some  act  that  proves  that 
they  were,  therefore,  the  second  legislature  enacted  what  did 
not  become  a  statute  until  the  third  legislature  made  it  one. 
That  there  has  been  '*  steady  progress  of  our  state  legislature 
for  many  years"  toward  removing  disabilities  imposed  on 
women,  does  no  more  prove  that  a  right  to  vote  on  a  particular 
question  has  been  given  than  the  fact  that  a  farmer  is  steadily 
progressive  proves  that  he  has  Yale  locks  on  the  doors  of  his 
house.  The  njajority  is  warranted  by  conditions  in  saying 
what  it  does  in  eflPect  say — ^that  sentiment  is  constantly  grow- 
ing for  the  belief  that  no  good  reason  exists  for  denying  full 
participation  in  civic  administration  on  account  of  sex.  This 
is  a  steady  progress  towards  full  enfranchisement.  On  the 
reasoning  of  the  opinion,  this  friendly  attitude,  steadily  and 
progressively  grown  stronger,  is  evidence  that  the  Consti- 
tution has  been  amended  to  permit  women  to  vote  on  all  that 
men  vote  on.  The  one  flaw  in  the  chain  of  this  reasoning  is 
that  the  Constitution  has  not  yet  been  thus  amended. 

And  again :  If  what  the  majority  asserts  is  true  equally 
whether  this  particular  statute  has  or  has  not  been  enacted 
at  all,  or,  the  statute  having  been  enacted,  yet  what  is  asserted 
would  remain  true  though  all  men  conceded  that  as  enacted  it 
does  not  give  women  the  right  to  vote  on  establishing  courts — 
how  can  the  fact  that  what  is  asserted  is  true  be  any  evidence 
that  this  statute  gives  the  right  to  vote  on  this  question  ?  Some 
people  do  not  pay  their  debts,  no  matter  what  provisions 
are  made  by  statute  for  collecting  debts.  Would  the  fact  that 
many  people  do  not  pay  their  debts  be  evidence  that  a  certain 
section  of  the  Code  had  provided  a  specified  means  of  col- 
lecting? Let  us  agree  that  there  has  been  **  steady  progress 
of  our  state  legislature  for  many  years  toward  the  complete 
emancipation  of  woman  from  her  disabilities  and  discrimina- 
tions formerly  imposed  upon  her  by  the  law";  and  agree  that 
'*it  is  difficult  to  imagine  any  good  reason  why  she,  who  is 
man's  equal  in  other  rights  of  person  and  property,  and  has 
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no  less  interest  than  he  in  good  government  and  social  order, 
should  not  equally  with  him  make  her  voice  heard  and  her 
influence  felt  at  the  ballot  box,  where  all  questions  affecting 
the  common  good  are  put  to  their  common  test' ' ;  and  also  agree 
that,  "when  that  time  arrives  and  equality  in  fact  as  well  as 
in  name  is  accomplished",  we  may  ** confidently  expect  an 
advanced  standard  of  good  citizenship  and  a  more  truly  repub- 
lican form  of  government".  But  would  not  all  this  be  as  true 
if  Section  1131,  Code,  1897,  had  never  been  enacted,  or,  if 
enacted,  it  confessedly  did  not  give  women  the  right  to  vote 
on  whether  municipal  courts  should  be  established  f  If  this 
statute  had  not  been  enacted  at  all,  it  would  be  just  as  diffi- 
cult to  imagine  a  good  reason  why  women  should  not  be  per- 
mitted to  help  influence  for  the  common  good  at  the  ballot 
box.  If  it  were  confessed  that  the  women  of  Des  Moines  did 
not  have  the  right  to  vote  on  the  referendum  in  question,  it 
would  be  as  true  as  ever  that  one  might  confldently  expect  that 
her  participation  in  governing  the  republic  by  the  ballot  box 
would  promote  an  advanced  standard  of  good  citizenship,  and 
a  more  truly  republican  form  of  government.  As  said,  since 
all  that  the  majority  advances  here  will  be  exactly  as  true 
though  no  statute  permitting  women  to  vote  on  court  estab- 
lishment had  ever  been  passed,  the  truth  of  what  is  asserted 
can  by  no  possibility  prove  that  the  legislature  has  given 
this  particular  permission. 

2.  I  agree  that,  though  the  legislature  could  not  consti- 
tutionally enact  that  women  might  vote  for  public  officers,  it 
could  give  them  the  right  to  vote  **upon  such  questions  of 
public  policy  as  might  be  submitted  to  popular  referendum". 
I  agree  that  to  do  this  would  "in  some  measure  protect  her 
own  rights  as  a  citizen  and  property  owner",  but  am  con- 
strained to  deny  that  because  the  legislature  might  have  thus 
authorized,  it  therefrom  follows  that  this  "is  what  the  statute 
attempts  to  do".  An  attempt  to  demonstrate  why  deducing 
in  this  fashion  is  not  warranted  has  been  already  made. 

It  must  be  said,  in  addition,  that  this  particular  claim  of 
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the  majority  proves  altogether  too  much.  If  Section  1131, 
Code,  1897,  is  broad  enough  to  permit  women  to  vote  on  every 
question  of  public  policy  submitted  to  popular  referendum, 
provided  either  affirmance  or  rejection  affects  or  may  affect 
their  rights  as  citizens  and  property  owners  then  this  section 
of  the  statute  which  is  so  written  its  to  plainly  indicate  that 
the  right  to  vote  therein  given  is  given  as  an  exception  to 
general  rules,  and  upon  clearly  specified  questions  alone,  will 
no  longer,  upon  mere  inspection,  be  any  guide  as  to  what 
women  may  vote  on.  That  right  will  depend  upon  the  out- 
come of  a  debate  over  what  is  a  correct  analysis  of  the  general 
class  to  which  the  proposition  belongs,  and  of  the  possible 
consequences,  respectively,  of  carrying  or  defeating  such 
proposition,  instead  of  upon  consideration  which  looks  only 
to  whether  the  proposal  is  one  specified  by  the  statute  which 
is  confessedly  the  sole  authority  for  voting  on  any  proposition. 
The  investigation  will  not  be  of  what  the  Code  says,  but  of 
whether  the  question  submitted  is  one  as  to  which  it  may  be 
claimed  that  it  involves  a  question  of  public  policy  which  in 
some  measure  protects  the  rights  of  woman  as  a  citizen  and 
property  owner. 

This  construction  is  certainly  broad  enough  to  permit 
women  to  vote  on  questions  that  are  not  even  suggested  in 
Sec.  1131,  Code,  1897.  Suppose  we  had  a  law,  as  some  states 
do  have,  under  which  a  referendum  vote  is  taken  on  whether 
intoxicating  liquors  shall  be  sold  for  a  stated  future  period. 
Hall  V,  City  of  Madison,  (Wis.)  107  N.  W.,  at  33,  left  column. 
On  the  construction  of  the  majority,  Section  1131,  Code,  1897, 
would  permit  women  to  vote  on  that  referendum.  For  it  may 
not  be  doubted  that  the  question  involves  public  policy,  and 
that  women,  especially,  have  much  in  the  settlement  of  such 
a  question  which  involves  not  only  in  a  measure,  but  in  a 
great  measure,  protecting  their  rights  as  citizens  and  property 
owners.  Section  1131  is  an  exception  and  in  terms  limits  her 
right  to  vote  to  the  questions  of  **  issuing  any  bonds  for 
municipal  or  school  purposes,  and  for  the  purpose  of  borrow- 
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ing  money,  or  on  the  question  of  increasing  the  tax  levy". 
On  the  face  of  it,  voting  on  the  referendum  as  to  whether 
intoxicating  liquors  shall  be  sold  is  not  included.  But,  in 
effect,  the  opinion  says  that  she  may  vote  on  licensing  saloons ; 
of  course,  not  because  the  statute  so  says,  but  because  it  can 
be  proved  that  the  referendum  involves  a  question  of  public 
policy,  whose  settlement  may  in  a  measure  bear  on  the  pro- 
tection of  the  rights  of  woman  as  a  citizen  and  property  owner. 
In  other  words,  *  *  Shall  saloons  be  licensed  for  the  year  next 
following?"  is  equivalent  to  the  question,  ''Shall  any  bonds 
be  issued  for  municipal  or  school  purposes?"  or  to  the  ques- 
tion, ** Shall  there  be  money  borrowed?"  or  to  the  question, 
** Shall  the  tax  levy  be  increased?" 

Whether  a  city  shall  establish  and  maintain  parks — 
municipal  lungs  that  enable  the  children  of  the  community  to 
grow  up  strong  and  healthy — concededly  involves  public 
policy,  and,  clearly,  women  are  especially  and  deeply  inter- 
ested. Manifestly,  whether  such  parks  shall  or  shall  not  be 
bought  and  maintained  at  the  expense  of  the  taxpayer  involves 
her  rights  as  a  citizen.  Therefore,  the  narrow  language  of 
Section  1131,  Code,  1897,  authorizes  her  to  vote  on  this  propo- 
sition. On  the  same  reasoning,  this  statute  permits  her  to 
vote  on  whether  a  sewer  system  or  a  drainage  district  shall  be 
established  and  maintained,  or  a  paving  enterprise  initiated. 
If  the  establishing  of  the  park  or  these  other  civic  enterprises 
did  not  involve  the  creation  of  a  penny  of  debt,  they  would 
still  be  questions  of  public  policy,  affecting  the  rights  and 
privileges  of  all  citizens.  If  they  involve  expenditure  and 
resulting  additional  tax  burdens,  they  are  clearly  measures 
which  affect,  or  may  affect,  all  citizens  who  are  property 
owners. 

"Whether  a  high  power  means  for  rapid  transit  shall  be 
permitted  to  occupy  the  streets  involves  naturally,  though 
potentially,  increased  danger  to  life  and  limb  to  all  who  must 
pass  upon  these  streets.  It  may  mean  the  shutting  off  of  light 
and  access  to  property  abutting,  for  which  damages  are  com- 
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pensation  in  theory  enly;  may  involve  the  expense  of  addi- 
tional policemen  and  the  repaving  of  streets.  The  proposition 
to  grant  such  franchise  is  one  of  public  policy  always;  it 
affects  the  rights  and  privileges  of  the  citizens  as  such  always. 
It  does  or  may  affect  them  as  taxpayers.  Therefore,  the  right 
to  vote  on  whether  municipal  or  school  bonds  shall  be  issued, 
or  whether  money  shall  be  borrowed  by  a  city,  town  or  school 
district,  or  whether  the  tax  levy  in  such  units  of  government 
shall  be  increased,  authorizes  women  to  vote  on  whether  a 
trolley  line  shall  be  given  a  franchise. 

Up  to  the  time  that  the  majority  rewrote  it,  the  statute 
limited  the  suffrage  rights  of  women  to  voting  on  questions 
of  issuing  bonds  for  municipal  or  school  purposes,  borrowing 
money,  or  increasing  the  tax  levy.  As  by  it  rewritten  or 
amended,  the  statute  authorizes  them  to  vote  on  anything  that 
involves  public  policy,  providing  that  voting  thereon  is  a 
means  of  in  some  measure  protecting  their  rights  as  citizens 
and  property  owners. 

The  answer  to  all  this  is  that,  when  the  question  before 
a  court  is  whether  a  specific  statute  has  granted  a  specified 
right,  no  sound  canon  of  construction  enables  it  to  affirm  that 
such  right  has  been  granted,  merely  because  there  is  a  ten- 
dency to  grant  it,  no  good  reason  for  denying  it,  and  it  would 
be  a  benefit  to  humanity  if  it  were  granted.  Such  arguments 
may  most  properly  be  employed  in  urging  a  legislature  to 
grant  this  right;  they  may  most  properly  be  addressed  to 
assemblages  of  electors  for  the  purpose  of  promoting  senti- 
ment and  organization  that  will  ultimately  obtain  the  rights 
but  it  seems  to  me  that  they  are  not  available  to  a  court  in 
construing  the  plain  words  of  a  statute  that  has  already  been 
passed.  No  matter  how  desirable  and  beneficial  it  is  that 
women  should  have  the  right  to  vote  on  some  particular  ques- 
tion, this  can  never  be  proof  that  certain  written  words  have 
given  them  that  right.  Once  depart  from  this  self -evidently 
right  standard  of  construction,  and  there  is  no  longer  a  sub- 
stantial need  which  justifies  the  expense,  and  the  loss  of  time 
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to  the  members,  involved  in  convening  a  session  of  the  general 
assembly.  Whenever  the  time  comes  that  statutes  enacted  by 
the  assembly  can  be  enlarged  beyond  their  plain  language 
because  the  supreme  court  thinks  enlargement  is  desirable,  ' 
beneficial  and  just,  it  will  be  cheaper  to  save  it  the  labor  and 
embarrassment  of  wrestling  with  what  the  legislature  has 
written,  and  to  give  the  court  power  in  the  first  instance  to 
declare  anything  to  be  the  law  which  in  the  judgment  of  the 
court  is  good  public  policy,  or  removes  what  it  thinks  is  an 
unjustified  discrimination  or  disability.  And  it  will  work  no 
change  for  those  who  employ  lawyers  to  advise  on  what  the  law 
is.  There  is  no  practical  difference  between  being  told  that 
the  legislature  has  declared  what  the  law  seems  to  be,  but  that 
the  Supreme  Court  may  at  any  time  amend  it  retrospectively, 
and  being  advised  that  it  cannot  be  known  what  the  law  is, 
except  by  doing  what  is  proposed,  and  then  finding  out  on 
appeal  whether  there  was  a  right  to  do  it. 

No  better  summing  up  of  my  attitude  may  be  found  than 
the  following  words  of  Mr.  Justice  Marshall,  dissenting  in 
Hall  V.  City,  (Wis.)  107  N.  W.  31,  37 : 

**So  we  have  now  here  for  consideration  only  a  cold  ques: 
tion  of  law.  Warm  it  all  we  may  with  beautiful  expressions 
as  to  the  broad  field  of  woman 's  influence,  and  her  disposition 
to  fidly  occupy  it;  illuminate  it  all  we  can  by  the  light  of 
right  public  policy,  it  remains  a  question  of  law  still,  not  one 
as  to  what  the  law  ought  to  be,  or  what  we  would  have  it  to  be, 
but  of  what  it  in  fact  is,  as  voiced  by  the  lawmaking  power 
and  declared  by  this  court.  I  would  not  willingly  yield  to 
anyone  in  thought  or  expression  or  deed  in  paying  tribute  to 
the  capacity  and  disposition  and  accomplishments  of  woman  in 
moulding  the  destinies  of  children.  I  could  sit,  as  it  were,  at 
the  feet  of  motherhood  in  supreme  satisfaction  and  veneration, 
singing  praises  before  the  mind's  personification  of  its  beauty 
and  grandeur  and  usefulness,  towering  above  all  other  things 
in  preparing  the  young  to  cope  successfully  in  the  activities 
of  life.    But  however  much  I  may  think  womankind  should  be 
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allowed  and  in  fact  should  participate  in  governmental  affurs 
'pertaining  to  school  matters',  I  must  face  the  stern  fact  that 
courts  do  not  make  the  law;  they  only  declare  it  as  they 
find  it." 

In  his  further  words,  I  desire  to  add, ' '  that  I  do  not  intend 
to  suggest  want  of  appreciation  of  that  situation  by  others: 
to  claim  the  slightest  superiority  in  that  regard  for  m3rself . 
It  is<  only  to  emphasize  the  point  of  view  from  which  I  take 
my  observation  of  the  written  and  the  unwritten  law  on  the 
subject  in  hand." 

3.  In  support  of  another  argument  which  has  some  family 
resemblance  to  others  already  commented  upon,  the  opinion 
points  out  that  the  act  authorizing  municipal  courts  provides 
for  stated  salaries  for  municipal  judges,  and  for  a  clerk  and 
a  bailiff,  and  for  payment  to  deputies  of  such  compensation 
as  the  council  may  allow;  that  it  authorizes  each  judge  to 
appoint  a  shorthand  reporter  whose  compensation  shall  be  $6 
per  day ;  that  half  of  the  salaries  of  such  officers  and  also  of 
all  expenditures  shall  be  paid  by  the  city  and  the  other  half 
by  the  county ;  and  (from  which  it  does  not  at  all  follow  that 
more  than  renting  a  building  will  be  needed)  that  the  council 
Khali  provide  a  suitable  place  for  holding  the  court,  and  for  the 
accommodation  of  the  officers  of  the  court.  It  is  also  pointed 
out  that  the  new  court  and  the  officers  thereof  shall,  ipsa  facta, 
supplant  any  superior,  mayor's,  police,  and  justice  of  the  peace 
courts,  and  the  officers  of  said  courts. 

It  is  said  that  * '  The  city  is  at  least  authorized  by  the  vote 
under  this  act  to  do  so,  and,  if  it  does,  this  will  necessarily 
increase  the  tax  levy";  attention  is  called  to  it  that  it  is  con- 
ceded in  a  stipulation  that  the  city  has  no  funds  on  hand  to 
spend  for  the  purpose  of  establishing  a  municipal  court ;  and 
further  said  that  *'if  the  city  had  money  on  hand  to  furnish 
court  rooms  and  pay  the  other  expenses  in  carrying  out  this 
art  and  the  vote,  and  would  have  the  right  to  do  so,  it  would 
'.  ^  necessary  to  make  a  new  levy  to  take  the  place  of  money  so 
.    tended." 
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What  this  manifestly  states  smd  claims  is  this:  1.  It  will 
cost  money  to  establish  and  operate  the  new  court.  2.  The  city 
has  not  on  hand  at  this  time,  any  funds  wherewith  "to  furnish 
court  rooms  and  pay  the  other  expenses  in  carrying  out  this 
act  and  the  vote."  Therefore,  it  will  never  have  any  such 
funds  on  hand,  unless  it  does  what  will  "necessarily  increase 
the  tax  levy".  This  is  "fortified"  with  reasoning  that  jt  must 
be  assumed  without  any  evidence,  (1)  that  no  use  of  the 
present  tax  levy  will  be  able  to  get  in  funds  not  now  on  hand 
in  amounts  sufficient  to  meet  these  expenditures  minus  what 
will  'come  in  from  fees,  and  (2)  that, — ^the  same  assumption 
in  a  different  form, — ^though  there  were  money  sufficient  in 
hand  and  it  were  used  for  the  purpose,  "it  would  be  necessary 
to  make  a  new  (and  increased)  levy  to  take  the  place  of  money 
so  expended". 

The  mere  stating  of  this  set  of  "corollaries"  is  a  suffi- 
cient disproof  of  them.  To  cap  the  climax — possibly  in  recog- 
nition of  how  weak  the  argument  is  for  the  proposition  that 
an  increased  levy  must  result — it  is  said,  I  think  in  terms,  but 
certainly  in  effect,  that  it  is  not  material  the  proof  fails  to 
show  that  there  will  be  an  increased  levy. 

That  it  is  immaterial  "to  consider  evidence  as  to  how 
much  profit,  if  any,  there  might  be  by  establishing  or  failing 
to  establish  such  courts",  and  that  "the  question  of  the  right 
of  women  to  vote  does  not  depend  upon  the  question  as  to 
whether  they  are,  in  fact,  established",  because  "the  city  is 
at  least  authorized  by  the  vote  .  .  .  to  do  so",  is  to  me 
utterly  inexplicable.  The  very  life  of  any  claim  that  women 
were  entitled  to  vote  at  this  referendum  is  that  the  question 
submitted  was  the  equivalent  of  whether  the  tax  levy  should  be 
increased.  "Without  evidence  that  the  court  would  ever  be 
established,  and,  if  established,  of  what  it  would  cost  to  estab- 
lish and  maintain  it  above  the  sums  received  by  way  of  fees 
and  those  saved  over  expenditures  under  the  system  supplanted 
by  this  court,  it  is  impossible  to  find  that  there  ever  would  be 
a  tax  levy  for  that  purpose — much  less  an  increased  levy.  This 


Digitized  by  LjOOQ IC 


698  YouNKER  V.  SusoNG.  [173  Iowa 

failure. of  proof  is  immaterial  upon  just  one  theory,  and  that 
is  the  one  the  majority  adopts,  to  wit,  that  voting  **yes"  on 
the  question  ** Shall  a  mimicipal  court  be  established?*',  with 
an  appreciation  that  it  may  cost  more  money  than  will  be 
taken  in  through  fees,  is  equivalent  to  voting  **yes"  on  the 
question  ''Shall  the  tax  levy  be  increased  for  the  purpose  of 
establishing  a  municipal  court?"  Stated  differently,  one  who 
votes  for  an  establishment  that  may  or  may  not  cost  more  than 
it  brings  in  is,  as  a  matter  of  law,  voting  for  an  increase  in  the 
tax  levy. 

Concede  that  the  voters  thought  of  it  as  a  possibility  that 
the  court  might  not  earn  all  that  it  would  cost,  and  that  ^me 
of  them  had  in  mind  that  an  increased  tax  levy  would  or  might 
therefore  result,  it  is  still  unbelievable  that,  when  the  legis- 
lature said  women  might  vote  **on  the  question  of  increasing 
the  tax  levy",  it  thereby  intended  to  give  them  the  right  to 
vote  **on  any  proposition  if  it  is  debatable  whether  carrying 
same  out  will  cost  more  than  is.  received,  and  it  is  therefore 
possible  there  will  be  an  increased  levy."  These  are  not  alike 
in  words.  The  majority  thinks  that  they  are  equivalents,  in 
effect,  on  the  reasoning  that,  if  one  be  empowered  to  act,  he 
is  authorized  to  do  all  that  may  or  might  be  required  to  effectu- 
ate such  act.  But  see  Chapter  34  of  32d  6.  A.  Now,  if  that  be 
sound,  the  woman  vote  on  this  proposition  would  be  legal  if 
the  statute  did  not  grant  them  the  right  to  vote  on  *  *  increasing 
the  tax  levy".  On  the  reasoning  of  the  opinion,  voting  on  the 
establishment  of  a  municipal  court  is  as  well  authorized  by  the 
permit  to  vote  **on  the  question  of  issuing  any  bonds  for 
municipal  or  school  purposes",  or  by  the  permission  to  vote 
on  ** borrowing  money".  For  a  municipal  court  is  something 
for  municipal  purposes;  and  to  establish  one,  especially  if  a 
building  be  erected,  may  require  borrowing,  or  the  issuing  of 
bonds,  precisely  as  much  as  it  may  require  the  increasing  of 
the  tax  levy.  On  this  reasoning,  it  would  be  quite  immaterial 
that  either  specification  was  omitted,  for  either  left  in  would 
give  as  much  authority  as  any  omitted. 
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If  the  question  whether  such  court  shall  be  established 
submits  whether  the  tax  levy  shall  be  increased,  it  just  as 
much  submits  whether  money  shall  be  borrowed  or  bonds 
issued — and  eo  converse.  Neither  of  them  is  found  in  the  pro- 
posal to  establish  the  court.  Either  might  result  from  estab- 
lishing it. 

If  it  was  the  legislative  intent  to  permit  woman  to  vote 
upon  anything  that  might  add  to  her  burdens  as  a  taxpayer, 
the  specific  permit  to  vote  if  the  tax  levy  be  increased  is  use- 
less, because  it  is  included  in  and  less  broad  than  adding  to 
tax  burden.  For  compelling  the  paying  of  taxes  for  a  civic 
enterprise  is  a  burden,  though  the  tax  levy  be  not  increased. 
If  her  money  were  not  needed  for  such  enterprise,  a  decrease 
in  the  tax  levy  might  be  found  justified,  and  her  burdens 
lightened. 

By  excepting,  the  right  to  vote  on  the  selection  of  officers, 
which  cannot,  under  the  Constitution,  be  given  women,  the 
legislature  has  power  to  say  that  they  may  vote  at  all  city, 
town  or  school  elections.  It  follows  that  the  simple  words, 
**  Women  may  vote  at  all  city,  town  and  school  elections, 
but  not  on  the  selection  of  officers'',  would  be  authority  to 
vote  at  such  elections  **for  the  purpose  of  borrowing  money" 
or  **on  the  question  of  issuing  any  bonds  for  municipal  or 
school  purposes"  or  *'on  the  question  of  increasing  the  tax 
levy",  or — what  the  court  has  written  into  Section  1131 — **on 
any  proposition  if  it  is  debatable  whether  carrying  it  out  will 
cost  more  than  is  received,  and  it  is  therefore  possible  there 
will  be  an  increased  tax  levy".  It  follows,  in  turn,  that,  if 
it  was  the  intent  to  permit  voting  upon  all  propositions  that 
might  cause  additional  burdens,  it  was  idle  to  write  these  three 
specific  permissions. 

It  is  perhaps  doubtful  whether,  with  the  selection  of  offi- 
cers eliminated,  more  could  ever  arise  to  be  voted  on  at  city, 
town  or  school  elections  than  proposals  which  might  necessi- 
tate borrowing,  issuing  bonds,  increasing  tax  levies,  or  in  some 
way  create  a  possibility  of  burdening  the  taxpayer.    But  if 
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more  could  arise  to  be  voted  on,  this  simple  supposed  statute 
would  authorize  voting  on  that  as  well  as  on  said  stated  pro- 
posals. If  it  was  the  intention  to  make  the  right  to  vote  thus 
plenary,  why  was  not  that  said  in  the  supposed  statute  of  few 
unmistakable  words,  instead  of  trying  to  give  power  to  vote 
on  all  things  by  merely  specifying  part  of  the  things  that  can 
arise  to  be  voted  on?  See  HaU  v.  City,  (Wis.)  107  N.  W.,  at 
33,  right  column;  Holmes  &  Bull  Furniture  Co.  v.  Hedges, 
(Wash.)  43  Pac.  944. 

It  was  worse  than  merely  idle  to  express  such  an  inten- 
tion, without  any  general  words  of  grant,  and  with  nothing 
but  distinct  enumerations.  Some  as  captious  as  the  writer 
might  misunderstand  this,  and  think  that  specific  grants  alone 
were  given.  In  other  words,  on  the  reasoning  of  the  majority, 
the  intention  to  give  the  power  to  vote  upon  all  questions  was 
so  expressed  as  to  make  it  reasonably  possible  that  the  power 
to  vote  upon  some  things  would  be  denied,  because  not  included 
in  the  enumeration.  In  still  other  words,  the  legislature 
expressed  a  desire  that  women  should  vote  on  all  propositions 
that  might  add  to  their  burden  as  taxpayers,  by  distinctly  con- 
ferring nothing  but  the  right  to  vote  upon  what  is  less  than  all 
such  propositions.  For  example,  enterprises  that  require 
neither  the  borrowing  of  money,  the  issuing  of  bonds  nor  the 
increase  of  the  tax  levy,  might  yet  operate  to  add  to  the  burden 
of  the  taxpayer. 

Proceeding  without  regard  to  the  argument  of  the 
majority  that  it  is  inmiaterial  whether  the  municipal  court  will 
ever  be  established,  and  assuming  that  it  will  be,  and  waiving 
the  failure  to  show  that  there  will  be  a  deficit  if  the  court  be 
established,  but  starting  with  the  proposition  that,  unlike  the 
case  of  building  a  schoolhouse  or  the  undertaking  of  some  other 
civic  betterments,  there  will  be  an  income  as  well  as  an  outlay, 
keeping  in  mind  that  fees  will  be  received,  against  what  may 
be  expended  in  maintaining  the  court,  and  assuming  that  the 
fees  received  will  be  those  heretofore  received  by  the  courts 
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and  ofiSeers  that  are  superseded,  and  considering  the  possibility 
that  the  jurisdiction  of  the  municipal  court  is  or  may  be  made 
larger  than  any  of  these,  and,  therefore,  that  there  may  be 
fees  other  and  additional  to  such  as  were  receivable  by  the 
superseded  courts  and  oflScers ;  and  it  may  transpire  that  the 
predicate  for  permitting  women  to  vote  will  be  found  to  be 
absent,  because  there  may  prove  to  be  a  surplus  in  the  treasury, 
after  women  have  been  permitted  to  vote  upon  the  establish- 
ment because,  and  only  because,  it  was  tantamount  to  increas- 
ing the  tax  levy.  It  must  be  as  permissible  to  speculate  rea- 
sonably upon  the  mere  relative  size  of  an  income,  when  it, is 
certain  that  there  will  be  one,  as  to  guess  that  the  outgo  will 
be  smaller  than  the  income,  and  to  pile  upon  that  guess  the 
guess  that  an  increased  tax  levy  will  be  necessitated  by  the 
guessed  deficit.  And  it  will  be  presented,  later,  how  needless 
all  this  straining  is. 

4.  All  laws  must  still  be  of  general  operation.  That,  of 
course,  does  not  mean  that  a  law  is  invalid  because  in  its  very 
nature  it  is  available  in  a  large  city  only,  but  it  does  mean 
at  least  that  it  must  be  applicable  alike  to  all  cities  of  sub- 
stantially the  same  size. 

Under  the  construction  of  the  majority,  if  conditions 
at  Dubuque  are  such  as  that  it  may  in  reason  be  claimed 
that  the  establishment  of  such  court  will  not  produce  an 
increase  in  tax  levy,  the  women  of  Dubuque  cannot  vote  on 
establishing  a  municipal  court.  If  in  Davenport  the  general 
fund  is  practically  exhausted,  or  what  is  on  hand  is  not 
available,  then  the  same  law  which  keeps  the  women  of 
Dubuque  from  voting  on  this  proposition  permits  the  women 
of  Davenport  to  vote  on  it. 

If  women  may  vote  on  whether  a  municipal  court  may 
be  established,  because  in  some  way  that  is  equivalent  to 
voting  on  the  increase  of  a  tax  levy,  it  must  follow  that  a  vote 
on  the  abolition  of  that  court  is  the  equal  of  a  vote  to  decrease 
the  tax  levy.    So,  then,  women  may  vote  on  whether  a  munici- 
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pal  court  shall  be  established,  and  may  not  vote  on  whether  it 
shall  be  abolished  after  it  has  been  established,  no  matter  how 
much  abolition  would  decrease  her  tax  burden. 

If  the  fact  that  expenditures  must  be  made  to  carry  out 
the  vote  establishing  this  court  gives  women  authority  to  vote 
upon  the  establishment,  then  the  women  of  Polk  County  out- 
side of  Des  Moines  were  entitled  to  vote  on  this  proposition. 
These  very  expenditures  are  to  be  apportioned,  half  to  the 
city  and  half  to  the  county  in  which  the  city  lies.  If 
the  possible  expenditure  of  the  half  paid  by  the  city  gives 
authority  to  vote  because  such  possible  expenditure  is  the 
equivalent  of  an  increase  of  the  tax  levy,  then  the  expendi- 
ture of  the  other  half  is  just  as  much  an  increase  of  the  tax 
levy.  It  may  be  said  that  the  reasoning  of  the  opinion  is 
inapplicable  because  neither  men  nor  women  outside  of  Des 
Moines  should  vote  on  whether  that  city  ishall  have  a  munici- 
pal court;  that  their  only  right  is  to  help  pay  for  it.  But 
may  those  who  believe  that  the  demands  of  justice,  or  their 
conception  of  what  is  justice,  warrant  the  judicial  repeal 
or  amendment  of  statutes,  consistently  take  such  ground? 
Is  not  the  main'  argument  of  the  opinion  the  more  applicable 
because  of  this  difference?  For,  if  it  be  so  wrong  to  make 
the  women  of  Des  Moines  pay  taxes  for  a  municipal  court 
in  Des  Moines  unless  they  may  vote  upon  whether  it  shall 
be  established,  as  to  justify  the  court  in  enlarging  the  Code, 
how  much  more  outrageous  it  is  to  make  women  outside 
pay  for  a  municipal  court  that  belongs  not  to  them,  but  to 
the  city,  and  yet  deny  them  the  right  to  vote  on  whether 
they  shall  thus  be  burdened. 

My  argument  is,  of  course,  not  that  the  women  of  Polk 
County  outside  of  Des  Moines  should'  have  been  permitted 
to  vote  on  this  proposition,  but  that  the  fact  that  upon  the 
reasoning  of  the  majority  they  should  be  allowed  to,  proves 
that  the  women  of  Des  Moines  should  not  have  been  allowed 
to.  Nor  that  any  of  the  things  should  be  done  which  erro- 
neous view  of  the  statute  makes  permissible.     I  am  merely 
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trying  to  point  out  how  consistent  with  itself  truth  always 
is,  and  how  one  may  not  depart  from  the  true  logic  of  a 
situation  because  where  it  leads  is  not  pleasing,  without  being 
forced  into  numberless  and  patent  inconsistencies  and  absurd- 
ities. 

5.  I  will  assume  that  the  burden  is  on  the  dissenter. 
Therefore,  whUe  it  militates  against  the  opinion  if  it  argues 
badly,  this  burden  is  not  always  discharged  by  demonstrating 
that  fact,  since  the  conclusion  may  be  right,  though  the  rea- 
soning be  untenable.  In  proceeding  thus  far,  too,  something 
has  been  assumed.  It  remains  to  show,  if  I  can,  without  any 
such  assumption,  and  affirmatively,  that  the  conclusion  is 
wrong,  and  that  authorities  invoked  for  it  do  not  sustain  it. 

I  agree  that  statutes,  generally,  *' ought  not  to  be  given  a 
too  narrow  or  strict  construction  .  .  .  but  rather  a  lib- 
eral construction  in  order  that  the  purpose  of  the  legislature 
may  be  carried  out";  and  that,  where  the  intent  of  a  statute 
is  apparent,  '*the  court  should  indulge  in  no  refined  distinc- 
tions to  defeat  the  legislative  purpose  or  to  minimize  its 
operation  or  effect",  and  that  *'it  is  manifest  that  by  enacting 
Section  1131  the  legislature  intended  to  give  some  rights  to 
women  or  extend  their  rights".  But  I  venture  to  assert  that 
Code  Section  1131,  the  statute  which  grants  whatever  right 
to  vote  that  women  have,  should  be  interpreted  more  strictly 
than  many  other  statute  provisions.  True,  Coggeshall  v. 
City,  138  Iowa,  at  733,  indicates  in  a  general  way  that  Sec- 
tion 1131  should  be  liberally  construed — probably  by  reason 
of  the  provisions  of  Section  3446.  If  three  things  are  kept 
in  mind,  it  will  be  clear  that  Section  3446  does  not  warrant  that 
1131  be  ** liberally"  construed,  and  clear  that  same  should, 
instead,  have  an  interpretation  that  is  strict,  or,  at  the  least, 
one  that  is  strictly  natural  and  unstrained.  These  three 
things  are:  (1)  Section  3446  has  been  uniformly  construed 
to  deal  with  purely  remedial  statutes;  (2)  the  Coggeshall 
case  itself  negatives  what  it  says  as  to  liberal  construction, 
because  it  holds  that  Section  1131  is  in  the  nature  of  a  statu- 


Digitized  by  LjOOQ IC 


704  YouNKEB  V.  SusoNG.  [173  Iowa 

tory  exception  to  the  general  statute  law  on  its  subject, 
in  that  the  case  says  ''the  privilege  of  voting  is  limited  to 
males  in  this  state,  save  on  certain  questions  clearly  pointed 
out  in  Section  1131";  (3)  because  Baker  v.  Clowser,  158 
Iowa,  at  161,  holds  that  Section  3446  only  negatives  ''the 
rule  of  the  common  law  that  statutes  in  derogation  thereof 
are  to  be, strictly  construed",  and  has  no  reference  "to  the 
rule  of  construction  to  be  applied  in  determining  the  extent 
of  a  statutory  exception  to  a  general  statutory  provision**; 
and  that,  "of  course,  the  exception  goes  no  further  than 
the  language  used  in  providing  for  it  will  fairly  warrant, 
and  it  must  be  presumed  that,  beyond  the  scope  of  excep- 
tion thus  provided  for,  the  general  statutory  provision  shall 
apply".  As  already  said,  the  CaggeshaU  case  declares  that 
"the  privilege  of  voting  is  limited  to  males  in  this  state,  save 
on  certain  questions  clearly  pointed  out  in  Section  1131  of  the 
Code".  If  that  does  not  constitute  this  section  an  exception 
to  a  general  line  of  constitutional  and  statute  provisions,  it 
will  be  found  difficult  to  find  words  to  create  such  an  excep- 
tion. The  rule  is  that  men  alone  may  vote.  The  only  excep- 
tions are  found  in  Section  1131.  The  one  exception  relied  on 
to  sustain  the  right  of  women  to  vote  on  whether  a  city  shall 
establish  a  municipal  court  is  that  they  may  vote  "on  the 
question  of  increasing  the  tax  levy".  The  exceptions  in  that 
statute,  including  the  one  just  quoted,  are  each  and  all  pure 
grants  of  rights — of  rights,  that  do  not  exist  without  such 
grant.  As  to  such,  more  strictly  even  than  as  to  writings 
generally,  is  the  rule  enforced  that  no  extraneous  matter  or 
reasoning  is  available  for  enlargement  of  the  letter,  unless  the 
words  as  written  are  palpably  ambiguous.  There  is  nothing 
ambiguous  about  the  provision  that  women  may  vote  "on  the 
question  of  increasing  the  tax  levy". 

Words  certainly  no  more  clear,  and  found  in  statutes 
giving  women  limited  voting  rights,  have  quite  frequently  been 
construed  to  mean  just  what  they  say. 

Of  course,  a  grant  that  women  might  vote  at  all  elec- 
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tions  pertaining  to  school  matters  has  been  held  to  give  them 
the  right  to  vote  on  whether  bonds  in  a  stated  amount  should 
be  issued  for  the  erection  of  a  high  school  building — Hall  v. 
City,  (Wis.)  107  N.  W.  31.  People,  etc,  ex  rel  TUden  v. 
Welsh,  70  111.  App.  641,  is  that  giving  them  the  right  **  *to  vote 
at  any  election  held  for  the  purpose  of  choosing  any  officer 
under  the  general  or  special  school  laws  of  this  state'  ",  does 
not  authorize  women  to  vote  on  a  proposition  to  establish  a 
township  high  school,  submitted  at  such  an  election.  In  State 
ex  rel.  Scott  v.  Perry,  (Kan.)  33  Pac.  956,  is  decided  that, 
though  the  cities  of  Kansas  are  ''townships",  within  the  mean- 
ing of  the  Constitution  and  statutes  for  the  purpose  of  the  elec- 
tion of  justices  of  the  peace,  yet  as  such  officers,  although 
elected  within  a  city  are  not  strictly  city  officers,  an  act  giving 
women  the  right  to  vote  for  "city  or  school  officers"  does  not 
confer  upon  them  the  right  to  vote  for  justices  of  the  peace  in 
the  cities  of  the  state. 

In  Wisconsin,  the  Constitution  is  not  in  the  way.  There- 
fore, the  construction  by  its  Supreme  Court  of  a  statute  which 
allows  women  to  vote  on  the  selection  of  officers  is  the  con- 
struction which  that  court  would  give  to  any  grant  of  vote 
permitted  by  the  Constitution.  In  Brown  v.  Phillips,  (Wis.) 
36  N.  W.  242,  the  act  under  consideration  was  entitled  '*an  act 
relating  to  the  exercise  of  the  right  of  suffrage  by  women  upon 
school  matters",  and  provided  that  women  might  vote  at  any 
election  ''pertaining  to  school  matters". 

The  charter  of  the  city  of  Racine  provided  that  "  'the 
public  schools  in  said  city  shall  be  under  the  supervision  and 
management  of  the  board  of  education,  consisting  of  one 
school  commissioner  from  each  ward.  Such  commissioners 
shall  be  appointed  by  the  mayor,  subject  to  confirmation  by 
the  common  council'."  All  contracts  entered  into  by  such 
board  of  education,  except  with  teachers,  were  required  by  the 
charter  to  be  countersigned  by  the  city  comptroller,  who  is  to 
keep  an  account  of  the  liabilities  incurred  by  the  board  for 
Vox*  1731a.— 46 
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each  current  year  and  report  the  same  to  the  city  council.  A 
board  of  county  supervisors  exercises  all  legislative  functions 
of  the  county  as  a  body  corporate,  and  cities  are  represented 
in  such  board  of  supervisors.  A  municipal  election  was  held 
in  Racine  for  the  election  of  mayor,  city  clerk,  comptroller, 
justice  of  the  peace,  assessor,  city  marshal,  and  alderman  for 
each  ward  and  a  supervisor.  The  plaintiff,  a  woman,  claimed 
the  right  to  vote  a  tendered  ballot  with  the  names  of  all  can- 
didates for  offices  other  than  said  four  cancelled  out,  and 
demanded  to  thus  vote  upon  the  selection  of  these  four  offi- 
cers because,  since  they  performed  some  duties,  as  above 
shown,  relating  to  school  matters,  an  election  at  which  they 
were  chosen  was  ''an  election  pertaining  to  school  matters", 
within  the  meaning  of  the  statute.  Plaintiff  ''contended  that 
such  right  extended  to  the  voting  for  any  officer  having  any 
duty  pertaining  to  school  matters  however  remotely",  while 
.  defendant  "claimed  that  such  right  only  extends  to  the  voting 
directly  for  school  officers".  It  was  held  that  it  is  the  char- 
acter of  the  election  itself  which  determines  the  right  of  women 
to  participate  in  it,  and  that  the  mere  fact  that  a  city,  county 
or  state  officer  may,  as  incident  to  his  office,  be  required  to  do 
some  act  which  may,  more  or  less  remotely,  affect  schools,  does 
not  make  the  election  of  such  officer  one  pertaining  to  school 
matters,  and  this,  though  the  charter  rtequired  the  mayor  to 
nominate,  and  with  the  approval  of  the  common  council 
appoint,  school  commissioners,  whose  duties  pertained  to  school 
matters,  it  being  further  held  that  the  act  of  electing  or 
choosing  the  mayor  was  in  no  sense  the  act  of  electing  or 
choosing  such  school  commissioners. 

In  In  re  School  Committee  of  Town  of  Johnston,  (B.  I.) 
33  Atl.  369,  it  was  claimed  that  a  vote  for  abolishing  a  school 
district  was  illegal  because  it  was  ruled  by  voters  who  were  by 
statute  disqualified  to  vote  on  a  proposition  imposing  a  tax 
or  expending  money ;  that  the  disability  was  vital  because  the 
abolition  of  the  district  involved,  or  might  involve,  imposing  a 
tax  or  expending  money;  and  that  the  vote  to  abolish  "is 
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practically  a  vote  to  impose  a  tax,  because,  under  the  law,  a 
tax  equal  to  the  amount  of  the  appraisal  of  the  school  property 
is  to  follow''.  To  this  the  court  says  that,  *  Vhile  this  is  true, 
it  is,  nevertheless,  quite  diflferent  from  an  ordinary  tax".  Pro- 
ceeding then  to  deal  with  the  matter  somewhat  along  the  lines 
involved  in  pointing  out  that  the  municipal  court  will  have  an 
income,  it  is  said  that  ''none  of  the  amount  so  assessed  goes 
to  the  town,  but  it  is  all  remitted  to  the  taxpayers  of  the  sev- 
eral districts,  in  proportion  to  the  value  of  the  district  prop- 
erty taken  by  the  town,  for  the  purpose  of  equalizing  the  con- 
tributions thus  made",  and  is,  therefore,  ** a  scheme  for  equali- 
zation rather  than  a  tax".  The  court  then  continues  that  in 
the  case  of  Council  of  Town  of  Cranston,  (R.  I.)  28  Atl.  608, 
it  was  said  that  '*it  does  not  follow  that  a  registry  voter  is 
disqualified  because  the  ultimate  result  of  action  taken  may 
aflPect  taxation";  for  illustration,  because  ** dividing  a  school 
district  would  affect  the  expense  of  maintenance,  and  the  area 
of  taxation". 

It  is  true  the  argument  is  evolved  for  the  purpose  of 
enlarging  franchise,  and  that,  perhaps,  a  more  liberal  rule 
prevails  in  that  than  where  an  attempt  is  made  at  limitation. 
But  the  fact  remains  that  it  is  a  clear  holding  that  voting  to 
tax  or  expend  money  is  something  different  from  taking  action 
which  may,  by  possibility,  result  in  expenditure  or  taxation, 
.  6.  But  if  these  shed  no  light  on  how  the  grant  in  our 
statute  should  be  interpreted,  and  if  aid  in  construction  be 
needed,  better  help  than  unsound  reasoning  is  available.  Before 
the  ('ode  was  revised  with  the  help  of  the  Code  Commissioners, 
the  grant  in  Section  1131,  Code,  1897,  was  that  women  might 
vote  at  certain  elections  "held  for  the  purpose  of  increasing 
the  tax  levy".  25th  G.  A.,  Ch.  39.  It  is  thoroughly  settled 
that  verbal  changes  made  on  the  recommendation  of  the  com- 
missioners are  to  be  treated  as  stating  equivalents  by  the  use 
of  words  more  apt  than  those  used  before  revision.  See 
McDonald  v.  Anchor  Mid.  Ins.  Co.,  116  Iowa  371,  373 ;  8aun» 
ders  V.  City  of  Iowa  Ciiy,  134  Iowa  132,  140 ;  Raher  v.  Raher, 
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150  Iowa  511,  518 ;  Baker  v.  Clowser,  158  Iowa,  at  160,  161 ; 
Hammond  v,  Waldro7i,  153  Iowa,  at  439 ;  Des  Moines  City  B. 
Co.  V.  City  of  Des  Moines,  152  Iowa,  at  21,  22;  Eastwood  v. 
Crane,  125  Iowa,  at  714,  715.  We  must  then  treat  present 
Section  1131  as  the  equivalent  of  a  provision  that  women  may 
vote  at  an  election  held  for  the  purpose  of  increasing  the  tax 
levy.  The  words  **for  the  purpose  of*'  would  seem  to  be 
beyond  the  need  of  construing,  even  if  the  words  **on  the  ques- 
tion of  increasing  the  tax  levy"  are  not.  Against  an  assertion 
that  the  referendum  involved  was  an  election  held  ''for  the 
purpose  of  increasing  the  tax  levy'*,  no  argument  is  possible. 
Nothing  can  be  said  except  to  deny  the  assertion.  What  more 
can  be  said  in  reply  than  that  an  election  on  whether  a  munici- 
pal court  shall  be  established  is  not  an  election  called  ''for  the 
purpose"  of  increasing  the  tax  levy?  One  cannot  add  to  a 
truism  by  argument,  nor  by  argument  strengthen  a  self-evi- 
dent proposition.  The  speaker  of  the  house  of  representatives 
is  one  who,  upon  certain  contingencies,  may  become  president 
because  he  is  speaker.  What  "argument"  could  be  urged 
against  an  assertion  that  the  election  of  speaker  was  a  presi- 
dential election?  We  now  have  an  election  called,  for  one 
thing,  for  the  purpose  of  electing  senators  of  the  United  States. 
Before  the  people  were  authorized  to  elect  a  senator,  the  elec- 
tion was  by  the  general  assembly.  It  was  certain  that  they 
would  elect  senators.  Was  the  election  of  members  of  the 
assembly  an  election  "for  the  purpose  of  electing  a  United 
States  Senator"? 

Talk  about  taking  into  consideration  such  claims  as  that 
the  voter  understood  a  tax  levy  might  or  would  result.  What 
is  better  understood  than  that  a  vote  for  presidential  electors 
is  intended  to  be  a  vote  for  a  candidate  for  president?  Who 
would  claim  in  a  court  that,  therefore,  a  legally  authorized^ 
direct  vote  for  that  candidate  was  cast?  Unlike  whether  an 
increased  tax  levy  will  follow  the  establishing  of  a  municipal 
court,  that  presidential  electors  will  choose  for  president 
according  to  the  vote  of  the  people,  is  very  near  to  certainty. 
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This  is  proved  by  history  and  guaranteed  by  implied  contract 
which  no  such  elector  is  likely  to  breach.  But  it  will  not  be 
disputed  that  a  vote  for  elector  is  not  a  lawful  direct  vote  for 
president.  On  the  theory  of  the  opinion,  while  an  election  to 
name  presidential  electors  who  choose  the  president  and  will 
elect  him  according  to  a  preference  expressed  by  those  who 
chose  them,  is  not,  in  law,  an  **  election  for  the  purpose  of 
electing  a  president  *',  one  called  to  determine  whether  a 
municipal  court  shall  be  established,  is  '*an  election  for  the 
purpose  of  increasing  the  tax  levy".  In  the  one  case,  it  is  a 
certainty  that  the  vote  will  make  a  president ;  in  the  second,  it 
is  at  best  a  guess  whether  an  increased  tax  levy  will  follow ; 
but,  again  on  the  theory  of  the  opinion,  the  one  is  not  called  for 
the  purpose  of  electing  a  president,  but  the  other  is  called  for 
the  purpose  of  increasing  the  tax  levy. 

And  how  utterly  needless  all  such  straining  is.  What 
is  there  unnatural,  or  injurious  to  the  rights  of  women,  in  a 
construction  that  they  may  vote  only  when  the  very  question 
submitted  is  whether  the  levy  shall  be  increased  t  It  is  con- 
fessed that  they  are  not  entitled  to  vote  on  the  establishing 
of*  this  court  unless  that  involves  whether  the  rate  of  levy 
is  to  be  enlarged.  >  If  the  proposal  fails,  there  will  be  no  tax 
to  raise.  If  it  carries,  that,  ipso  facto,  adds  nothing  to  taxes. 
That  can  happen,  in  no  view,  unless  the  court  creates  a  deficit. 
Why  not  let  the  man  vote  take  the  chances  on  whether  the 
court  if  established  will  be  self-sustaining,  and  on  whether 
if  it  needs  taxes  the  vote  of  both  sexes  will  authorize  a  levy 
to  raise  them  ?  Why  proceed  on  debatable  ground  when  both 
certainty  and 'protection  of  all  rights  may  be  hadt  Why 
insist  on  substituting  mere  speculation  for  an  actual  situation? 
The  statute  rights  of  women  may  be  amply  protected  by  letting 
them  vote  whenever  the  question  whether  taxes  shall  be  levied 
for  the  municipal  court  actually  has  arisen.  Though  not  per- 
mitted to  vote  on  the  establishment,  there  is  no  chance  to 
burden  them  with  taxes  for  this  purpose,  without  opportunity 
to  vote  upon  whether  these  shall  be  levied,  if  the  levy  may  not 
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be  made  except  at  an  election,  at  which  they  are  permitted  to 
vote.  Why  not,  therefore,  obey  the  statute  t  Its  very  arrange- 
ment, framework  and  clear  words  aU  contemplate  that  they 
shall  not  vote  on  a  proposal  merely  because  it  is  or  can  be 
claimed  that  increased  taxes  may  sometime  or  in  some  con- 
ditions follow;  that  they  may  vote  only  when  the  proper 
authority  has  determined  the  tax  must  be  raised  and  asks 
them  to  say  whether  they  agree.  It  is  not  even  permitted  to 
vote  on  whether  the  levy  shall  be  increased.  The  words  of 
grant  are  that  they  may  vote  **on  the  question  of  increasing**, 
etc.  So  far  as  it  is  in  human  power  to  express  intent  by 
words,  these  provide  for  voting  upon  a  formulated  and  sub- 
mitted proposal  to  increase  the  levy,  as  distinguished  from  one 
as  to  which  it  may  be  claimed  and  denied  whether  it  will  ever 
cause  a  tax  levy,  or  how  large  a  one.  The  protection  of  the 
voter  of  either  sex  demands  this  construction.  On  the  other 
hand,  a  vote  for  a  proposition  may  result  in  no  tax,  a  small 
one  or  a  very  large  one.  He  who  supports  it  on  assurance 
that  the  tax  will  not  be  burdensome  has  no  redress.  This  is 
especially  so  of  women,  because,  confessedly,  they  cannot  vote 
to  abolish.  But  if  the  authorities  give  a  chance  to  vote  on  the 
question,  all  this  is  obviated. 

As  it  seems  to  me^  all  that  can  be  said  against  this  is  that, 
if  all  the  eggs  are  put  into  one  basket,  it  may  save  the  cost  of 
a  merely  possible  second  referendum  vote;  that  it  is  more 
advisable  to  take  chances  on  a  single  election,  which  is  not 
sanctioned  by  law,  than  to  have  two  elections,  legal  beyond 
doubt,  one  of  which  may  never  be  held. 

Let  me  once  more  borrow  from  the  dissent  of  Mr.  Justice 
Marshall  in  Hall  v.  City  of  Madison,  (Wis.)  107  N.  W.  35: 

*  *  The  question  involved  here  is  not  one  to  be  viewed  very 
much  by  the  light  of  sentimental  considerations,  nor  that  of 
public  policy.  The  former  may  embellish  truth,  but  does  not 
point  the  way  to  it.  The  latter  may,  in  a  proper  case,  make 
language,  otherwise  plain,  appear  to  be  ambiguous,  and  justify 
judicial  construction,  and  aid  in  that  regard,  but  otherwise 
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it  is  a  matter  solely  for  legislative  consideration.  Where 
words  are  plain  and,  taken  as  they  read,  lead  to  no  absurd 
consequences,  no  consideration  of  public  policy,  in  the  judicial 
view,  can  legitimately  create  ambiguity,  giving  rise  to  oppor- 
tunity and  justification  for  varying  the  literal  sense.  Apply- 
ing the  rule  to  a  statute,  'there  can  be  no  reason  for  refusing 
to  admit  the  meaning  which  the  words  naturally  present ;  to 
go  elsewhere  in  search  of  conjecture  in  order  to  restrict  or 
extend  the  act,  would  be  but  an  attempt  to  elude  it.  .  .  . 
However  luminous  each  clause  might  be,  however  clear  and 
precise  the  terms  of  it,  all  this  would  be  of  no  avail,  if  it  be 
allowed  to  go  in  quest  of  extraneous  arguments,  to  prove  that 
it  is  not  to  be  understood  in  the  sense  which  it  naturally  pre- 
sents.'   Smith's  Statutory *&  Constitutional  Law,  §  478." 

II.  Some  reliance  is  placed  upon  CoggeshaU  v.  Des 
Moines,  138  Iowa  730.    The  majority  concludes  that: 

**In  the  CoggeshaU  case  the  question  was  not  whether  a 
tax  in  any  certain  amount  should  be  levied,  but  whether 
$350,000  should  be  raised  by  the  levy  of  a  tax,  or  the  sale  of 
bonds.  The  discussion  in  that  case  is  that  it  is  not  necessary 
to  specify  the  precise  amount  of  bonds  or  tax." 

That  this  is  singled  otit,  is  fair  evidence  that  it  is  because 
of  this  situation  it  is  thought  the  CoggeshaU  case,  while  **it 
may  not  be  directly  in  point"  has  reasoning  that  *'has  a  bear- 
ing in  the  instant  case".  Frankness  compels  the  statement 
that  if  all  that  is  said  in  the  CoggeshaU  case  is  decision,  there 
is  more  in  that  case  which  has  such  bearing  than  is  indicated 
by  what  the  opinion  claims  for  that  case.  But  before  entering 
upon  what  use  the  CoggeshaU  case  is  here,  I  feel  it  my  duty 
to  say  that  no  member  of  the  court  who  was  of  the  majority  in 
HuhbeU  v.  Des  Moines,  173  Iowa  55,  should  now  concur  in  the 
statement  of  the  present  opinion,  to  wit : 

**The  CoggeshaU  case  may  not  be  directly  in  point,  and 
there  may  be  some  discussion  in  that  case  not  necessary  to  meet 
the  point  there  decided,  yet  the  reasoning  there  has  a  bearing 
in  the  instant  case." 
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In  said  dissent  in  Hall  v.  City,  it  is  said  that  on  some 
theories  of  what  constitutes  obiter,  **a  decision  as  a  judicial 
rule  goes  really  no  further  than  the  mandate :  the  decision  of 
the  ultimate  question  in  the  case,  or  questions  essential  to  the 
final  result.  If  that  were  correct,  the  major  part  of  every 
legal  opinion  would  be  obiter.  There  would  be  very  little  use 
for  writing  legal  opinions  and  preserving  them  as  precedents. 
'AH  that  would  be  useful  would  be  a  statement  of  the  facts  and 
the  decision/'  I  had  not  seen  this  when  I  wrote  my  dissent 
in  HubbelVs  case,  but  voiced  its  thought  by  asserting  that  a 
decision  which  gives  damages  because  that  was  done  which  con- 
stitutes a  taking  of  private  property  for  public  use  does  not 
merely  decide  that  damages  were  due,  but  as  much,  that  the 
act  for  which  the  damages  ^re  allowed  constitutes  such  taking 
of  property.  The  inspiration  for  this  protest  was  the  convic- 
tion that,  if  a  decision  that  damages  were  due  because  private 
property  had  been  taken  for  public  use  could  not  safely  be 
assumed  to  decide  that  the  acts  for  which  these  damages  were 
allowed  constituted  such  taking,  our  decisions  afforded  the 
bar  and  the  public  no  guide  on  what  the  law  is.  It  remains 
for  me  to  add  that  the  uncertainty  thus  created  is  aggravated 
beyond  all  bearing,  when  the  same  'Court  that  so  rules  in  one 
case,  in  the  very  next  dismisses  all  limitations  upon  obiter,  and 
gives  to  mere  casual  language,  which  has  no  question  involved 
to  rest  on,  the  effect  of  the  laws  of  the  Medes  and  Persians. 
I  may  be  unduly  aggressive  on  this.  If  so,  that  is  perhaps 
explained  by  my  having  so  very  recently  left  the  ranks  of  those 
who  suffer  from  these  practices,  while  my  colleagues  have  been 
so  long  away  from  the  bar  and  its  troubles  as  that,  like  the 
dentist  who  advertised  that  he  extracted  teeth  without  pain, 
and  who  explained  to  a  sufferer  that  he  meant  without  pain 
to  himself,  they  have  forgotten  that  the  patients  of  this  court 
suffer  if,  whenever  we  find  it  hard  to  reach  a  conclusion  which 
is  desirable,  we  thus  indulge  in  playing  fast  and  loose  with 
what  is  still  politely  termed  stare  decisis. 


Digitized  by  LjOOQ IC 


Jan.  1916]  Younkeb  v.  Su.iONG.  713 

2. 

What  that  is  relevant  here  does  the  CoggeskaJl  case 
decide f  To  answer,  there  must  be  considered:  (1)  What  ref- 
erendum vote  is  the  subject  of  inquiry  t  (2)  What  statute  is 
being  construed  t  That  being  ascertained,  if  the  referendum 
and  statute  there  in  review  do  not  substantially  differ  from 
those  involved  here,  the  case  controls  the  present  appeal.  As 
to  what  is  obiter,  the  test  is  quite  as  simple  and  sure.  What- 
ever is  said  that  is  reasonably  relevant  argument  on  the  ques- 
tion of  whether  the  statute  involved  in  the  Coggeshall  case 
authorizes  women  to  vote  on  the  referendum  involved  in  that 
case  is  not  obiter;  all  else  is. 

In  the  Coggeshall  c^e,  the  question  submitted  w^: 
**  Shall  the  city  of  Des  Moines  erect  a  city  hall  at  a  cost  not 
exceeding  $350,000?"  138  Iowa  731.  And  Chapter  34,  32 
G.  A.,  expressly  provides  that  for  the  purpose  of  paying  for 
the  construction  of  such  building  and  the  purchase  price  of 
the  ground,  the  city  shall  have  power  to  levy  a  stated  addi- 
tional tax  (in  the  enactment  of  which,  the  legislature  evidently 
forgot  the  rule  of  the  majority  that  authorizing  a  vote  upon 
whether  a  building  shall  be  erected  of  itself  authorizes  the 
levy  of  additional  taxes  and  the  issuance  of  bonds).  Now,  it 
being  certain  and  definite  and  upon  the  ballot  that  the  ques- 
tion was  whether  the  city  should  erect  a  hall  at  a  cost  not 
exceeding  $350,000,  and  said  Chapter  34  being  in  effect,  it 
was  truly  quite  immaterial  to  say : 

*  *  It  is  immaterial  whether  the  question  specify  the  precise 
amount  of  bonds  to  be  issued  or  tax  levied  or  authorize  the 
construction  of  an  improvement  involving  the  raising  of  money 
in  one  or  both  of  these  methods  with  which  to  pay  the  cost.'* 

The  statute  considered  in  the  Coggeshall  case  was  not 
Section  1131,  but  that  section  plus  Chapter  34,  32  G.  A.,  and 
the  case  well  adds : 

**  These  different  sections  are  interdependent,  and  were 
enacted  with  a  view  to  the  accomplishment  of  a  single  object, 
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and  none  of  the  accepted  canons  of  construction  lend  support 
to  the  contention  of  appellees  that  each  of  the  first  three  should 
be  held  to  confer  separate  powers,  each  independent  of  the 
other;  only  the  first  being  limited  by  the  fourth.  We  are  of 
the  opinion  that  they  should  be  construed  together,  and  that 
an  affirmative  vote  by  a  majority  of  those  voting  is  essential 
as  a  condition  precedent  to  the  levying  of  the  special  tax  or 
issuance  of  bonds  for  the  payment  of  the  building." 

Voters,  in  common  with  all  persons,  must  be  held  to  act 
in  recognition  of  existing  law.  Therefore,  at  the  referendum 
vote  to  build  the  city  hall  in  Des  Moines,  the  one  involved  in 
the  Coggeshail  case,  the  ballot  had  upon  its  face  all  that  was 
printed  thereon  and  the  provisions  of  said  act  of  the  general 
assembly,  and  the  question  submitted  was,  therefore : 

*' Shall  the  city  of  Des  Moines  erect  a  city  hall  at  a  cost 
not  exceeding  $350,000,  and  at  its  pleasure  levy  upon  all  the 
property  within  the  corporate  limits  of  the  city  subject  to 
taxation  for  said  purposes,  additional  to  all  other  taxes  now 
provided  by  law,  a  special  tax  of  not  exceeding  in  any  one 
year  two  mills  on  the  dollar  for  a  period  of  years  not  exceed- 
ing twenty,  and  in  anticipation  of  the  special  tax  so  authorized 
issue  bonds  and  sell  the  same,  said  bonds  to  become  due  at 
different  periods,  but  none  of  them  to  be  due  and  payable  in 
less  than  five  or  more  than  twenty  years  from  date?" 

To  hold  that  voting  on  such  a  proposition  is  voting  on  the 
borrowing  of  money  for  municipal  purposes,  or  issuing  bonds 
therefor,  or  increasing  the  tax  levy,  is  manifestly  right.  There- 
fore, the  CoggeshaU  case  rightly  reached  the  conclusion  that 
women  should  have  been  permitted  to  vote  on  the  question  of 
the  erection  of  said  city  hall.  The  vital  difference  is  that  no 
such  provision  as  is  found  in  Chapter  34,  32  G.  A.,  and  no 
provision  authorizing  a  special  or  additional  tax,  or  any  tax, 
or  the  issuing  of  any  bonds,  in  aid  of  the  establishment  of  a 
municipal  court,  exist. 

In  the  present  case,  the  question  was  submitted  whether 
there  should  be  an  establishment  under  the  provisions  of  Sec- 
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tion  694,  etc.,  of  the  Supplemental  Supplement  to  the  Code  of 
Iowa,  1915.  There  would  be  a  perfect  parallel  between  this 
and  the  Coggeshall  case,  if  the  section  referred  to  on  the 
municipal  court  ballot  had  contained  provisions  authorizing 
borrowing  money  or  issuing  or  selling  bonds. 

It  was  quite  needless  to  say  (138  Iowa  733)  that  **  statutes 
in  this  state  are  to  be  liberally  construed,  to  the  end  that  the 
object  had  in  their  enactment  be  effectuated''.  The  conclusion 
reached  was  warranted  on  the  strictest  construction  of  the 
statute.  It  was  perfectly  warranted  to  say  that  ''this  was  a 
city  election,  and  .  .  .  the  vote  was  both  on  the  question 
of  issuing  bonds  and  on  the  question  of  increasing  the  tax 
levy"  (138  Iowa  732).  All  this  is  manifestly  true  of  the 
proposition  upon  which  the  vote  at  said  city  election  was  had. 
It  is  warranted  to  say  that  (138  Iowa  736)  '*the  question  sub- 
mitted involved  that  of  issuing  bonds  and  increasing  taxa- 
tion", but  not  warranted  to  say  further,  in  apparent  forget- 
fulness  of  what  was  emphasized  before, — to  wit:  the  factor 
cut  by  Chapter  34  of  the  Acts  of  the  32d  General  Assembly, — 
that  all  this  is  so  because  of  the  provision  of  Section  1131. 
The  opinion  had  made  it  too  clear  for  argument,  in  doing  the 
deciding  part  of  the  opinion,  that  the  conclusion  was  not 
reached  **  under  the  plain  provisions  of  Section  1131",  but 
upon  that  provision  treated  together  with  said  provision  of 
the  general  assembly. 

All  further  said  in  the  Coggeshall  opinion  along  these  lines 
is:  "The  consequence  of  the  election  is  the  same  in  either 
event.  What  practical  difference  is  there  between  voting  a  tax 
to  be  levied  at  so  many  mills  a  year  until  $350,000  is  raised, 
or  the  issuance  of  that  amount  in  bonds,  the  proceeds  to  be 
paid  for  the  cost  of  a  building,  and  voting  for  the  erection  of 
a  building  at  that  cost,  thereby  authorizing  the  expenditure 
of  that  amount  to  be  raised  by  the  city  in  one  or  both  these 
methods  1  In  either  event,  the  question  of  the  issuance  of  bonds 
or  increase  of  taxation  is  directly  involved,  and  on  that  the 
voice  of  the  women  can  no  longer  be  silenced  in  this  state,  save 
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by  the  repeal  of  this  statute.  .  .  .  It  is  enough  that  the  ques- 
tion submitted  involved  the  granting  of  power  to  the  council 
of  the  city  of  Des  Moines  to  make  a  special  tax  levy  or  to  issue 
bonds,  and  that  is  the  only  matter  ever  determined  by  the 
voters  of  an  election  called  to  pass  on  such  a  question.  .  .  . 
The  vote  of  the  people  never  operates  as  a  levy  nor  the  exe- 
cution of  bonds.  It  merely  empowers  the  proper  oflScers  to  do 
these  things,  and  this  may  be  accomplished  by  a  direct  expres- 
sion on  the  issuance  of  bonds  or  increase  of  taxation,  or  indi- 
rectly by  instructing  the  officers  to  make  improvements  or 
erect  buildings  which  necessarily  have  this  eflfect."  (138  Iowa 
732,  733.) 

Some  of  this  is  quite  unnecessary  to  the  decision.  But  aU 
of  it  is  true  as  applied  to  the  record  in  that  case.  Enough  has 
been  said  to  make  plain  why  I  think  it  effects  nothing  in  this 
case. 

Division  II. 

'  My  brothers  of  the  majority  have  laboriously,  thorou^ly 
and  successfully  demonstrated  that  the  honest  result  of  an 
** election"  should  not  be  nullified,  and  those  legally  partici- 
pating therein  disfranchised,  because  election  officers  have 
indulged  in  nonprejudicial  departures  from  purely  modal, 
and  therefore  directory,  requirements.  This  is  an  undenied 
and  undeniable  premise  for  any  conclusion  that  may  properly 
be  drawn  therefrom.  But  that  a  premise  is  sound  is  no  proof 
that  a  deduction  therefrom  is  warranted.  It  is  regrettable  that 
so  much  strength  was  expended  in  founding  said  premise, 
and  nothing  advanced  to  fortify  the  deduction.  No  eneigy 
need  have  been  expended  to  support  the  position  that  such 
departures  will  not  be  permitted  to  have  such  effect.  It  is 
regrettable  that  none  was  expended  to  prove  that  an  entire 
failure  to  provide  booths  for  the  use  of  the  electors  is  such 
immaterial  departure;  nor  upon  whether  the  possibility  of 
''disfranchisement"  is  involved  in  a  referendum  vote  which 
the  majority  concedes  is  not  within  the  meaning  of  the  word 
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''elections"  as  used  in  constitutions  and  statutes,  because 
''elections"  thus  used  means  elections  of  oflScers  only. 

It  will  be  found  that  said  general  rule  has  been  mainly 
applied  in  what  are  not,  in  law,  elections  (see  the  Coggeshall 
case,  138  Iowa  739),  and  that,  if  applied  in  contests  that  are 
not,  in  strictness,  elections,  the  rule  against  disfranchisement 
was  announced  without  any  consideration  of  whether  its 
applicability  was  not  lost  because  the  contest  passed  upon  was 
not  what  is  in  strictness  an  election. 

Unlike  an  election  in  strictness,  the  setting  aside  of  ref- 
erendum votes  like  unto  the  one  here  in  consideration  does 
not  disfranchise.  Another  referendum  can  be  called  and  all 
entitled  vote  thereat.  Most  of  the  general  rule  rests  upon  the 
fact  that  if  a  general  election,  say  for  oflScers,  be  declared 
illegal,  the  elector  cannot  express  his  choice  on  oflScers,  again, 
say,  for  two  years.  And  it  may  result  that  for  these  years 
men  hold  over  whom  the  voter  wishes  to  retire,  or,  as  in  the 
case  of  judges,  that  a  vacancy  thus  occurs,  and  appointment 
takes  the  place  of  popular  election. 

2. 

Of  the  cases  relied  on  by  the  majority,  the  following  do 
no  more  than  deal  with  what  are  or  should  be  confessedly  mere 
nonprejudicial  irregularities  and  departure  in  detail;  and 
none  of  them  involve  the  absence  of  booths  or  any  irregularity 
concerning  booths.  Dishon  v.  Smith,  County  Judge,  10  Iowa 
212;  Kinney  v.  Howard,  133  Iowa  94;  Short  v.  Oouger,  (Tex.) 
130  S.  W.  267;  State  ex  rel.  Walklin  v.  Shanks,  (S:  D.)  125 
N.  W.  122 ;  McGrane  v.  County  of  Nez  Perce,  (Idaho)  112  Pac. 
312;  Murphy  v.  City  of  Spokane,  (Wash.)  117  Pac.  476; 
Lehigh  Tile  Co.  v.  Inc.  Town  of  Lehigh,  156  Iowa  386.  How 
much  value  there  is  in  State  ex  rel.  Smith  v.  Burbridge  (Fla.), 
3  So.,  this  statement,  found  at  page  877,  should  settle.    It  is: 

*'Not  only  is  it  a  fact  that  no  law  has  been  violated,  nor 
any  regulation  of  law  departed  from,  in  the  appointment  of 
the  polling  places  in  the  several  wards,  but  it  is  also  satisfac- 


Digitized  by  LjOOQ IC 


718  YouNKEB  V.  SusoNG.  [173  Iowa 

torily  shown  by  the  record  that  proper  measures  were  taken 
to  inform  the  public  as  to  the  same." 

In  Moyer  v.  Van  de  Vanier,  (Wash.)  41  Pac.,  at  61,  it  is 
said  that  '^  Legislation  going  to  promote  the  honesty  of  eleo* 
tions  is  most  beneficial  in  character,  and  as  a  means  of  secur- 
ing this  end  the  general  policy  of  the  law  is  that  the  baUot 
shall  be  a  secret  one,  that  it  may  not  be  known  for  which  can- 
didate any  particular  voter  voted,  in  order  that  bribery  may 
be  prevented."  Literally,  all  that  is  said  as  to  booths  is  this: 
''The  fact  that  the  election  officers  failed  to  have  booths 
erected  which  complied  with  the  law  .  .  .  was  also  but 
an  irregularity  which  would  not  vitiate  the  election."  (Page 
62  of  41  Pac,  right  column.) 

In  Aligeli  v,  CaUaghan,  (Tex.)  144  S.  W.  1166,  one  hold- 
ing is  that  the  failure  of  the  election  officers  **to  require  voters 
to  prepare  their  ballots  in  a  voting  booth,  as  required  by  law", 
does  not  invalidate  the  votes  of  those  not  using  the  booths. 
It  is  said  (1169,  right  column) : 

''Certain  means  are  prescribed  by  law  as  the  most  certain 
to  bring  about  the  desired  result.  Some  of  these,  from  their 
very  nature,  or  from  the  manner  in  which  they  are  prescribed, 
are  deemed  absolutely  essential  to  the  accomplishment  of  the 
desired  result.  Among  these  may  be  named  the  requirement 
that  the  voting  shall  be  by  ballot."  And  that  this  and  others 
"are  prescribed  to  insure  perfect  freedom  of  choice  to  the 
citizen".  Further,  that  "The  provision  of  the  law  in  regard 
to  voting  booths  is  for  the  purpose  of  obtaining  secrecy  of 
ballot,  and  is  peculiarly  for  the  benefit  of  the  voter,  and, 
while  the  law  in  regard  to  voters'  preparing  their  ballots  in 
the  booth  should  be  enforced,  the  failure  to  do  so  would  not 
invalidate  the  votes  of  those  not  using  the  booths." 

All  of  which  makes  it  apparent  that  the  booths  were  fur- 
nished and  that'  the  decision,  as  distinguished  from  mere  lan- 
guage, is  that  the  failure  of  the  election  officers  to  require  the 
voters  to  use  the  booth  is  not  enough  to  invalidate  a  regular 
election. 
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Perry  v.  Hackney ,  (N.  D.)  90  N.  W.  483,  involves  a  ques- 
tion connected  with  booths,  and  the  inajority  is  right  in  citing 
the  case  for  the  proposition  that  what  occurred  in  that  case 
did  not  go  beyond  the  violation  of  a  directory  statute.  But 
it  will  be  found  that  it  is  decided,  and  this  appears  in  the 
syllabus  prepared  by  the  court,  that  the  ballots  **were  marked 
by  the  electors  in  secret".  So,  of  course,  the  means  of  voting 
in  secret  could  not  have  been  absent.  The  point  decided  is 
that  a  precinct  will  not  be  thrown  out  because  of  failure  of  the 
ofiBcers  **to  comply  strictly  with  the  statute  prescribing  the 
manner  of  preparing  booths  and  guard  rails,  inasmuch  as  such 
irregularities  did  not  defeat  the  purpose  of  the  requirement". 

Cook  V.  State,  (Tenn.)  16  S.  W.  471,  involves  no  booths 
and  passes  upon  nothing  more  than  whether  the  Australijin 
ballot  law  is  violative  of  constitutional  provisions  against  edu- 
cational tests,  and  the  like.  Peahody  v.  Burch,  (Kan.)  89 
Pac.  1016,  involves  failure  t6  put  oflScial  endorsement  on  the 
ballot,  and  the  placing  a  party  ticket  thereon  where  the  party 
had  fallen  so  low  in  numbers  as  not  to  be  entitled  to  such 
recognition. 

In  the  last  analysis,  the  opinion  relies  upon  such  unques- 
tioned generalities  as:  "It  is  the  duty  of  the  court  to  sustain 
an  election  authorized  by  law  if  it  has  been  so  conducted  as  to 
give  a  free  and  fair  expression  of  the  popular  will  and  the 
actual  result  thereof  is  clearly  ascertained";  and  upon  texts 
that:  "Where  an  election  appears  to  have  been  fairly  and 
honestly  conducted,  it  will  not  be  invalidated  by  mere  irregu- 
larities which  are  not  shown  to  have  affected  the  result,  for 
in  the  absence  of  fraud  the  courts  are  disposed  to  give  effect 
to  elections,  when  possible.  And  it  has  even  been  held  that 
gross  irregularities  not  amounting  to  fraud  do  not  vitiate  an 
election."    15  Cyc,  pp.  372,  373. 

It  will  be'  found  that  in  support  of  these  very  texts  are 
cases  like  Melvin's,  68  Pa.  333,  339,  which  holds  that  it  is 
well  settled  "that  a  whole  election  district  may  be  stricken 
out,  on  showing  an  entire  disregard  of  conformity  to  law  in 
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holding  it,  either  by  design  or  ignorance".  The  main  flaw 
was  not  holding  the  election  at  the  place  designated  by  law, 
for  which  the  voters  were  not  to  blame.  It  is  said  of  this  that 
the  court  below  erred  because  it  seemed  **  entirely  to  ignore, 
as  of  no  consequence,  a  compliance  with  the  law  fixing  the 
places  for  holding  the  election  in  these  districts  by  acts  of 
the  legislature  and  court"  (337  and  338  of  68  Pa.).  *'A  fixed 
place,  it  seems  to  me,  is  as  absolutely  a  requisite  according 
to  the  election  laws  as  is  the  time  of  voting.  The  holding  of 
elections  at  the  places  fixed  by  law  is  not  directory;  it  is 
mandatory,  and  cannot  be  omitted  without  error.  I  will  not 
say  that  in  case  of  the  destruction  of  a  designated  building  on 
the  eve  of  an  election,  the  election  might  not  be  held  on  the 
same  or  contiguous  ground  as  a  matter  of  necessity.  .  .  . 
But  then  the  necessity  must  be  absolute ;  discarding  all  mere 
ideas  of  convenience.  It  is,  bowever,  not  necessary  to  adjudi- 
cate authoritatively  as  to  this." 

Later,  I  shall  attempt  to  show  that  holding  this  election 
in  the  wrong  place  is  not  more  vital  than  denying  the  oppor* 
tunity  for  voting  in  secret. 

In  another  case  cited  for  said  text  {Van  Amringe  v. 
Taylor,  12  S.  E.  1005,  1006),  a  case  involving  the  assumption 
to  act  as  registrar  by  one  who  was  not  a  de  facto  officer,  the 
Supreme  Court  of  North  Carolina  held  that : 

"An  essential  element  of  a  valid  election  is  that  it  shall 
be  held  by  lawful  authority,  substantially  as  prescribed  by 
law.  It  is  not  sufficient  that  it  be  simply  conducted  honestly ; 
it  must  as  well  have  legal  sanction,  the  statutory  provisions 
and  regulations  in  respect  to ,  public  elections  in  this  state 
must  be  observed  and  prevail,  certainly  in  their  substance. 
Otherwise,  the  election.will  be  void,  and  so  treated.  Therefore, 
the  contention  that  if  the  election  in  question  was  simply  con- 
ducted fairly  and  honestly  it  was  valid,  is  unfounded." 

Said  cited  text  also  says:  "Since  the  first  consideration 
of  the  state  is  to  give  effect  to  the  expressed  will  of  the 
majority,  it  is  directly  interested  in  having  each  voter  cast  a 
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ballot  in  accordance  with  the  dictates  of  his  individual  judg- 
ment. .  .  .  Courts  have  uniformly  held  that  when  the 
statute  expressly  or  by  fair  implication  declares  any  act  to 
be  essential  to  a  valid  election,  or  that  an  act  shall  be  per- 
formed in  a  given  manner,  and  in  no  other,  such  provisions 
are  mandatory  and  exclusive.*'    15  Cyc.  317. 

Young  v.  Simpson,  (Colo.)  42  Pac.  666,  and  Dickinson  v. 
Freed,  in  the  same  court,  55  Pac.  812,  814,  involve  no  viola- 
tion of  secrecy,  nor  any  question  about  booths,  but  in  recog- 
nizing the  general  rule  say : 

'*The  principal  object  of  the  rules  of  procedure  pre- 
scribed by  statute  for  conducting  an  election  is  to  protect  the 
voter  in  his  constitutional  right  to  vote  in  secret ;  to  prevent 
fraud  in  balloting,  and  to  secure  a  fair  count." 

It  is  conceded  that  no  voting  booths  were  furnished  or 
used  in  this  election,  and  stipulated  that  the  city  was  without 
booths  for  use  thereat;  that  the  city  clerk  was  not  furnished 
with  them  to  be  used  for  the  several  precincts  of  the  city. 
The  opinion  correctly  states  that  appellants  contend  it  was 
incumbent  upon  the  mayor  and  clerk  to  provide  the  necessary 
supplies  and  equipment  for  the  holding  of -elections,  includ- 
ing the  booths  for  screening  the  voter  while  marking  his 
ballot,  and  to  provide  for  secrecy  in  such  marking  so  that 
there  can  be  no  interference  or  influence  upon  a  voter  while 
exercising  the  right  of  suffrage.  It  says,  further,  that  the 
allegation  and  claim  of  plaintiff  with  respect  to  the  interfer- 
ence by  judges  of  election  is  based  upon  the  fact  that  in  at  least 
one  instance  one  of  the  judges,  without  request  from  a  voter, 
opened  the  ballot  containing  the  proposition  and  stated  to  the 
prospective  voter :  *  *  If  you  are  opposed  to  the  present  system 
of  justices  of  the  peace  and  police  court,  which  you  are,  you 
will  vote  *yes'  ",  indicating  on  the  ballot  where  he  should  mark 
the  same. 

Whether  it  may  rightly  be  said  that  this  contention  of 
appellant  is  untenable,  and  the  matter  complained  of,  of  no 
Vol.  173  Ia.— 46 


Digitized  by  LjOOQ IC 


722  YouNKER  V.  SusoNG.  [173  Iowa 

consequence,  would  seem  to  depend  rather  upon  what  is  a 
reasonable  construction  of  the  statute  on  the  subject,  and 
proper  consideration  of  the  objects  of  the  statute,  and  of 
whether  requirements  effectuating  secrecy  are  mandatory,  than 
upon  proving  that  nonprejudicial  departures  will  not  disfran- 
chise voters. 

3.  . 

It  is  more  than  fair  to  the  majority  to  say  that  the  con* 
sideration  of  the  cases  and  texts  thus  far  commented  upon  and 
which,  as  I  understand  it,  do  not  go  outside  of  what  is  cited 
and  relied  upon  by  the  majority  themselves,  indicate  that  the 
so-called  Australian  ballot  system  does  attach  some  weight 
to  secrecy;  that  they  indicate,  quite  strongly,  that,  as  dis- 
tinguished from  nonobservance  of  details,  a  complete  failure 
to  obey  some  substantial  provision  will  not  be  tolerated;  and 
that,'  while  they  do  not  say  that  such  a  disregard  of  statute 
as  is  utter  failure  to  provide  booths  violates  the  substance  of 
the  statute,  the  impression  is  conveyed  that  it  is  such  a  vio- 
lation. 

It  should  be  conceded  that  the  legislature  could  make 
any  provision  of  the  election  statute  mandatory;  that  it  can 
do  this  only  by  words  which,  reasonably  construed,  indicate 
such  purpose,  and  that  any  provision  involving  the  secrecy  of 
the  ballot  is,  in  such  sense,  presumed  to  be  vital  as  that  words 
less  positive  will,  when  dealing  with  that  subject,  be  dealt 
with  as  mandatory  more  readily  than  if  used  in  a  provision, 
say,  that  the  ballots  voted  shall  be  initialed  by  the  election 
officers.  I  admit  that  though  the  letter  of  a  statute  designed 
to  obtain  secrecy  be  departed  from,  and  secrecy  is  still  in 
substance  made  obtainable,  such  departure  is  merely  one  from 
detail.  What  I  am  speaking  of  is  a  confessed  disobedience  of 
statute  which  makes  impossible  to  vote  in  secret — ^not  of  a 
defective  booth ;  not  one  placed  in  the  room  at  a  place  other 
than  prescribed  by  statute ;  not  one  whose  writing  shelf  is  not 
of  the  required  height ;  but  of  the  total  absence  of  booths. 


Digitized  by  LjOOQ IC 


Jan.  1916]  Younkeb  v.  Susong.  723 

Section  1113,  Code,  1897,  pro^des  that  conveniences  and 
supplies  shall  be  provided  which  shall  include  **a  suflScient 
number  or  supply  of  booths  ...  to  enable  the  voter  to 
prepare  his  ballot  for  voting,  screened  from  all  observation  as 
to  the  manner  in  which  he  does  so."  Not  content  with  this, 
other  provisions  are  made  so  that  others  than  voters  cannot 
get  nearer  to  the  booth  than  within  six  feet ;  still  others,  that 
the  booths  shall  be  reachable  only  by  a  guard  rail  erected  to 
keep  persons  from  approaching  to  within  six  feet  of  the  booths. 
Still  not  content,  there  is  a  provision  that  the  booths  shall  be 
in  plain  view  of  the  election  officers,  and  also  of  persons  out- 
side of  the  guard  rail.  Each  side  of  the  booth  is  to  be  seven 
feet  high,  the  door  or  curtain  thereof  shall  extend  within  two 
feet  of  the  floor,  and  shall  be  closed  while  the  voter  is  prepar- 
ing his  ballot. 

As  said,  I  am  not  claiming  that  if  the  booth  were  six  feet 
high  instead  of  seven,  or  if  the  curtain  extended  to  within  a 
foot  of  the  floor  instead  of  two  feet,  or,  for  that  matter,  did 
not  reach  the  floor  by  t^g^eet  and  a  half,  this  would  vitiate 
the  vote.  What  I  do  claim  is  that  these  details,  added  to  the 
provisions  of  substance,  indicate  in  the  plainest  possible  words 
that  the  intention  was  to  require  that  to  be  done  which  would 
make  it  practically  impossible  to  know  how  the  voter  voted. 
And  I  contend  that  an  election  at  which  all  who  come  must 
vote  in  one  room,  open  to  the  observation  of  all  others  voting 
and  of  all  bystanders  and  of  the  officers,  where  voting  is  done 
under  conditions  by  which  an  election  officer  sees  the  ballot, 
argues  with  the  voter  on  how  to  vote,  and  points  out  the 
place  on  the  ballot  where  thus  to  vote,  does  not  provide  means 
for  secret  voting.  t 

Just  how  could  the  legislature  have  more  effectively 
declared  that  the  failure  to  have  booths  at  all  was  considered 
a  vital  defect  or,  rather,  that  the  supplying  of  booths  was  con- 
sidered matter  of  substance,  unless  it  had  indulged  in  the 
absolutely  unusual,  if  not  unheard  of,  course  of  adding  to  the 
statute,  *'and  the  provisions  hereof  shall  be  mandatory'*? 


Digitized  by  LjOOQ IC 


724  YouNKBB  V.  SusoNG.  [173  Iowa 

While,  as  is  usual  in  \ising  case  law,  it  is  found  that  some 
things  happened  in  Banks  v.  Sergent,  (Ky.)  48  S.  W.  149,  and 
in  Clark  v.  Robinson,  decided  by  the  Supreme  Court  of  that 
state,  in  166  S.  W.  801,  803,  804,  in  addition  to  the  denial  of 
the  right  to  vote  in  secret,  I  think  it  beyond  reasonable  dispute 
that  these  cases  hold  expressly  that  a  precinct  should  be  cast 
out  where  the  secrecy  of  the  ballot  was  denied.  In  Conaty  v. 
Gardner,  (Conn.)  52  Atl.  418,  and  Hayes  v,  Kirkwood,  (Cal.) 
69  Pac.  30,  elections  are  sustained  though  there  were 
departures  from  required  details  with  reference  to  the  placing 
of  and  the  entrance  into  and  passing  from  the  booth.  None 
the  less  these  two  indicate  that  a  departure  consisting  of  hav- 
ing no  booths  at  all,  and  no  arrangement  for  secret  voting, 
would  not  be  thus  tenderly  dealt  with. 

4. 

Now,  to  be  sure,  there  is  no  proof,  and  usually  there  cannot 
be,  that  the  vote  was  influenced  by  the  publicity  of  the  voting. 
Within  the  reasoning  of  the  CoggesjmU  case,  138  Iowa,  at  742, 
743,  such  injurious  consequence^Rust  be  presumed.  Any 
other  rule  would  defeat  such  statute,  no  matter  how  manda- 
torily worded.  It  should  be  presumed  that  the  legislature 
presumed  that  freedom  of  the  ballot  would  depart  the  moment 
the  screen  from  observation  was  taken  away. 

Division  III. 

The  majority  says:  *'It  must  be  admitted  from  this 
record  that  there  was  not  a  strict  observance  of  the  registra- 
^tion  laws  by  the  registration  officers.  But  it  is  clear  that  such 
officers  attempted  to  provide  a  means  for  ascertaining  the 
citizen  who  shall  be  entitled  to  vote,  and  this  is  the  purpose  of 
the  registration  laws.*' 

Right  here  lies  my  point.  I  think  the  recortl  demonstrates 
that  this  basic  purpose  was  defeated.  The  object  of  the 
statute  is  to  make  easy  and  sure  the  checking  up  of  the  right 
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of  persons  to  vote,  by  providing,  in  substance,  the  carrying 
forward  additions  and  subtractions  to  some  one  single  speci- 
fied book.  The  record,  and,  I  regret  to  add,  the  opinion,  have 
not  enabled  me  to  be  as  clear  on  this  as  I  could  wish ;  but  it 
seems  to  me  that  there  was  no  single  and  prescribed  book,  a 
consultation  of  which  would  enable  the  taking  of  steps  to  pre- 
vent fraud  and,  where  that  failed,  to  have  it  punished. 

People  ex  rel,  Johnson  v.  Earl,  (Colo.)  94  Pac.  294,  gets 
us  nowhere.  It  once  more  is  an  affirmance  that  immaterial 
departures  from  registration  statutes,  like  all  other  immaterial 
departures  in  other  election  statutes,  are  not  fatal.  That 
leaves  entirely  open  whether  what  was  done  here  is  or  is  not 
more  than  a  mere  disobedience  of  the  registration  statute  in 
some  immaterial  respect. 

From  the  concession  that  without  registration  this  refer- 
endum would  be  illegal,  it  would  seem  to  follow  that  state- 
ments such  as  that  the  voter  is  not  to  blame  for  failure  to 
obey  registration  statutes,  and  should  not  be  obliged  to  take 
along  a  lawyer  to  ascertain  whether  the  registry  lists  are 
legal,  are  not  highly  persuasive.  For  he  would  be  just  as 
little  to  blame  if  there  had  been  no  registration ;  in  which  case 
it  is,  as  said,  conceded  that  the  election  would  be  illegal. 

It  is  true  that  for  the  manner  that  the  registration  lists 
here  were  provided,  the  voters  were  not  to  blame.  It  still 
remains  the  fact  that  the  purpose  of  registration  and  of  pre- 
paring lists  of  those  who  are  registered  involves  other  consid- 
erations than  the  hardship  of  affecting  the  voter  with  acts 
for  which  he  is  not  to  blame.  As  said,  the  ultimate  purpose 
behind  such  statutes  is  to  make  it  easy  and  sure  to  ascertain 
whethei^  someone  tendering  a  ballot  is  entitled  to  cast  it.  If 
the  .election  officers  had  made  no  registry  list,  the  voter  would 
not  be  to  blame.  But  it  would  still  be  true  that  without  such 
list  the  means  of  anticipating,  preventing  and  punishing  fraud,- 
and  the  deterrent  effect  of  the  presence  of  a  proper  registry 
list,  would  be  lost.  We  seem  here  to  be  compelled  to  choose 
between  on  the  one  hand  depriving  a  voter,  who  may  have  a 
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second  chance  at  a  second  referendum,  of  the  right  to  vote 
at  the  first,  and  sustaining  methods  which  are  calculated  to 
lead  to  fraud  and  corruption,  even  though  the  proof  be  not 
available  that  departure  from  the  law  has,  in  a  particular 
instance,  resulted  in  fraud  and  corruption. 

.  Too  much  stress  is  laid  upon  the  doctrine  that  no  depart- 
ure from  the  provisions  of  election  statutes  will  nullify  the 
election  unless  it  is  claimed  and — ^as  it  would  be  useless  to 
claim  it  without  proving  it — ^proved  that  there  was  some 
effective  fraud  or  corruption  on  the  part  of  the  election  offi- 
cers. Sufficient  has  been  already  said,  and  express  words  in 
cases  relied  on  by  the  majority  in  other  connections  hold,  that, 
if  the  purpose  and  vitals  of  the  statute  are  disregarded,  it 
is  unnecessary  to  go  into  what  is  often  the  impossible  burden 
of  proving  that  fraud  and  corruption  were  practiced.  It 
seems  that  it  should  not  be  required  to  prove  that  a  gun  was 
fired,  pointed  in  the  direction  of  a  man;  that  the  man  fell 
down  and  was  found  with  a  bullet  in  him ;  and,  in  addition, 
that  some  eyewitness  should  say  he  saw  the  bullet  hit  the  man. 
Since  the  opinion  admits  that  there  was  not  a  strict 
observance  of  the  registration  laws  by  the  registration  officers, 
I  am  unable  to  see  upon  what  is  rested  the  deduction  that  no 
prejudice  was  suffered,  nor  to  understand  the  force  given  the 
failure  to  prove  prejudice.  I  think  prejudice  should  be  pre- 
sumed. It  is  not  unreasonable  to  ask  that,  when  substantial 
purposes  of  a  statute  are  disregarded,  the  burden  of  showing 
that  no  harm  resulted  should  be  upon  those  who  in  such 
respects  violated  the  law. 

In  the  CoggeshaU  case,  there  were  only  two  women  who 
tendered  a  ballot.  On  the  face  of  it,  their  being  rejected  was 
immaterial,  because  if  they  had  voted,  it  could  not  have 
affected  the  result.  But  the  court,  speaking  through  Mr.  Jus- 
tice Ladd,  demonstrates  that,  where  it  is  publicly  announced 
that  the  votes  of  women  will  not  be  received,  though  tendered, 
and  there  is  reason  to  believe  that  this  denial  was  known  to 
and  had  consideration  from  a  number  of  women  large  enough 
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to  affect  the  result  of  the  election,  the  election  will  be  set 
aside.  To  me,  it  seems  not  one  whit  more  strained  to  presume 
that  voters  compelled  to  vote  in  the  open  were  unduly  influ- 
enced by  what  might  happen  to  them  if  their  vote  became 
known,  than  to  presume  that  women  who  did  not  actually  offer 
to  vote  would  have  done  so  in  suflScient  numbers  to  change  the 
result,  if  they  had  not  acted  under  the  belief  that  the  election 
officers  would  not  receive  their  votes.  Both  presumptions  rest 
on  putting  the  onus  on  want  of  prejudice  upon  the  side  by 
whom  or  for  whom  law  is  disobeyed.  The  one  I  would  invoke 
here  rests  also  upon  the  rule  that  he  who  best  may  know  as  to 
whether  something  was  done  or  not  done  has  the  burden. 
I  would  reverse. 


Thomas  H.  Van  Sickle,  Administrator,  Appellant,  v.  M.  E. 
DooLiTTLE,  Appellee. 

EVIDENCE:    Opiiiion  Evidence— Disease  Suffered  by  Patient— Oom- 

1  potency  of  Witness — Malpractice.  In  an  action  for  malpractice 
by  a  physician  of  the  homeopathic  school  of  medicine,  a  physician 
of  the  allopathic  school  may,  on  proper  foundation,  very  properly 
give  his  opinion  as  to  what  disease  the  patient  was  probably  suf- 
fering from,  even  though  he  knows  nothing  of  the  homeopathic 
manner  or  method  of  diagnosing  or  treating  disease,  the  record 
showing  that  the  science  of  pathology  is  common  to  both  schools. 

(See  Sec.  2676,  Code,  1897.) 

PHYSICIANS    AND    SUBGEONS:      Malpractic»~Kegligenc»— Evl- 

2  denc»— Jury  Question.  Evidence  reviewed,  and  held  sufficient  to 
carry  to  the  jury  the  question  whether,  in  an  action  for  malprac- 
tice, the  defendant  was  negligent  (a)  in  failing  to  see  the  patient 
with  such  frequency  as  the  case  demanded,  (b)  in  failing  to  give 
proper  medicine  and  skilful  treatment  and  (c)  in  failing  and* 
refusing  to  do  anything  for  the  relief  and  cure  of  the  patient  when 
it  was  apparent  that  her  condition  was  dangerous. 

Appeal  from  Sioux  District  Court. — ^W.  D.  Boies,  Judge. 

Monday,  January  24,  1916. 

Action  for  damages  consequent  on  alleged  malpractice 
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resulted  in  a  directed  verdict  for  defendant  and  judgment 
ihereon.    The  plaintiff  appeals. — Reversed. 

Skull,  Gill,  Sammis  &  Siillmll,  and  C  A,  Plank,  for 
appellant. 

Snell  &  Randall  and  W,  E.  Johnston,  for  appellee. 

Ladd^  J. — The  plaintiff  brought  this  action  as  admin- 
istrator of  the  estate  of  his  deceased  daughter,  Marjorie  Van 
Sickle,  who  died  at  the  age  of  nine  years  and  some  months, 
Wednesday,  Sept,  20,  1911.  She  appears  to  have  been  in 
good  health  until  the  Saturday  previous,  and  then  com- 
plained only  of  a  headache.  On  Sunday,  as  she  had  not 
recovered,  the  defendant,  a  physician  of  the  homeopathic 
school  of  medicine,  was  called,  and  treated  her  until  Wednes- 
day afternoon,  when  she  died.  The  allegations  of  the  petition 
are  that  defendant  failed  to  exercise  ordinary  care  and  skill 
in  endeavoring  to  cure  the  child  of  her  ailment,  in  that  he 
**  neglected  to  see  her  with  such  frequency  as  the  case  de- 
manded ;  by  neglecting  to  give  her  proper  medicine  and  skillful 
treatment ;  by  neglecting  and  refusing  to  do  anything  for  her 
relief  and  cure  when  it  became  apparent  that  she  was  in  a 
dangerous  and  precarious  condition;  and  by  unskillfully  and 
negligently  administering  to  her  certain  medioine,  the  in^ 
gredients  of  which  are  not  fully  understood  and  known  to  this 
plaintiff,  but  which  was  injurious  to  her  at  the  time  of  its 
administration,  and  which  the  defendant,  if  he  had  used 
proper  care  and  skill,  ought  not  to  have  administered  to  said 
child  in  the  circumstances  at  said  time  existing".  The  answer 
was  a  denial  of  the  above  allegations.  The  only  errors  as- 
signed are:  (1)  Sustaining  defendant's  motion  to  instruct 
the  jury  to  return  a  verdict  for  defendant;  and  (2)  sustain- 
ing defendant's  objections  to  the  questions  propounded  to 
the  witness  Pettis.     The  last  point  may  first  be  disposed  of. 

I.    J.  M.  Pettis,  qualified  as  a  physician  of  the  regular 
or  allopathic  school,  testified  that  he  knew  nothing  of  the 
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homeopathic  method  of  treatment  of  diseases  as  to  manner  of 
diagnosis  or  method  of  treatment.    The  condi- 

1.  Evidence: 

dence  •'^dfs-'  tioms  and  symptoms  of  the  girl  from  Saturday 
by^uenff^  Until  the  time  of  her  death,  as  shown  by  the 
wioSm?*^^**'  evidence,  including  the  treatment  given  her 
by  the  defendant,  were  recited,  and  the 
doctor  was  asked:  ''What,  in  your  opinion,  as  indicated  by 
the  symptoms  revealed  in  the  question,  was  the  child  probably 
sufifering  from?"  An  objection,  with  others,  that  the  witness 
was  incompetent,  for  that  he  belonged  to  a  different  school 
of  medicine  than  defendant,  was  sustained.  All  reference  to 
medicines  administered  was  withdrawn  and  the  question  re- 
newed, and  the  same  objection  sustained.  These  objections 
ought  to  have  been  overruled.  Though,  according  to  the  evi- 
dence, the  homeopathist  is  controlled  by  symptoms,  in  deter- 
mining upon  and  prescribing  treatment,  and  might  not  be 
negligent  even  though  he  did  so  without  ascertaining  the 
particular  malady  of  the  patient,  this  does  not  preclude  inquiry 
as  to  the  disease  or  diseases  with  which  she  may  have  been 
aflflicted,  and  then  inquiring  of  a  homeopathist  what  would 
have  been  the  appropriate  remedy  therefor,  and  in  this  man- 
ner proving  that  improper  treatment  was  given.  That  the 
witness  belonged  to  a  different  school  of  medicine  did  not 
disqualify  him  from  expressing  an  opinion  as  to  what  ailed 
the  patient.  Methods  of  diagnosis  do  not  diflPer  in  the  differ- 
ent schools,  and  this  appeared  from  the  subsequent  examina- 
tion of  the  witness.  Moreover,  Sec.  2576  of  the  Code,  in 
providing  for  the  issuance  of  licenses  to  practice  medicine, 
exacts  that  each  candidate  for  examination  in  any  school  of 
medicine  shall  be  given  the  same  set  of  questions  **  covering 
anatomy,  physiology,  general  chemistry,  pathology,  surgery 
and  obstetrics",  and  these  subjects  are  taught  by  the  same 
teachers  to  students  of  the  several  recognized  schools  of 
medicine.  In  materia  medica,  therapeutics  and  the  jTrinciples 
and  practice  of  medicine,  a  set  of  questions  is  used  corre- 
sponding to  the  school  of  medicine  which  the  applicant  de- 
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sires  to  practice.  As  to  these  latter  subjects,  the  competency 
of  the  witness  was  not  shown ;  for  medicines  and  methods  of 
using  them  differ  somewhat  in  different  schools.  But  the 
science  of  pathology  is  common  to  both  schools,  with  nothing 
peculiar  to  either;  and  therefore,  the  witness  should  have 
•  been  allowed  to  answer. 

II.    There  was  no  evidence  in  the  record  that  the  de- 
fendant administered  medicine  either  of  strength  or  kind 
which  actually  injured  the  child.    If  he  is  to  be  held  liable, 
it  must  be  on  one  or  all  the  other  grounds; 
2.  Physicians        that  is,  that  he  neglected  to  give  her  proper 

▲NDSUROBONS:  .    . 

maipractice:       medicine  and  treatment,  failed  to  administer. 

nefiTligence :  ' 

SiStTo^'^"^  anything  for  her  relief  and  cure,  although 
she  was  in  a  precarious  condition,  and  neg- 
lected attending  to  her  with  ordinary  diligence  when  sick. 
That  he  Jlield  himself  out  as  a  physician  qualified 
to  treat  diseases  according  to  the  homeopathic  school 
of  medicine,  and  engaged  to  treat  Marjorie  Van 
Sickle,  is  not  questioned.  In  so  doing,  he  was  bound 
to  exercise  the  degree  of  care  and  skill,  according  to  his 
system,  ordinarily  possessed  by  physicians  practicing  in 
similar  localities.  Bowman  p.  Woods,  1  G.  Greene  441 ;  FerreU 
V.  Ellis,  129  Iowa  614.  Bearing  in  mind  not  only  that  the 
evidence  must  have  tended  to  prove  negligence  in  one  of  the 
respects  charged,  but  that  the  patient  must  have  been  injured 
in  some  manner  thereby,  in  order  to  carry  the  case  to  the 
jury,  let  us  turn  to  the  evidence.  It  is  somewhat  peculiar; 
and,  in  order  to  ascertain  whether  a  prima-facie  case  was 
made  out,  it  will  be  necessary  to  set  out  the  evidence  in  detail. 
Mrs.  Van  Sickle,  the  mother  of  decedent,  testified  that  the 
child  had  never  had  any  serious  sickness  before ;  that  she  com- 
plained of  a  headache  Saturday,  was  given  castor  oil,  which 
caused  her  bowels  to  move  the  next  morning,  when,  as  her 
headache  continued,  she  was  given  a  bath  and  put  to  bed; 
and  that  her  husband  went  for  the  doctor  after  12  o'clock  M., 
and  he  arrived  at  2  o'clock  P.  M. 
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''He  asked  me  what  I  thoug^ht  of  little  Marjorie,  and  I 
told  him  I  thought  she  was  bilious,  and  he  said  that  there 
wasn't  such  a  thing,  and  if  there  was,  it  was  hereditary;  and 
then  he  fixed  up  two  little  vials  of  medicine..  He  didn't  do 
anything  with  reference  to  examining  the  child  or  asking  her 
questions.  I  took  the  thermometer  and  took  her  tempera- 
ture, and  it  was  102.  She  was  dressed  and  lying  on  the  couch 
in  the  front  room.  He  didn't  go  to  her  and  make  an  exam- 
inaticto.  He  sat  on  the  couch  and  kind  of  toyed  with  her,  I 
thought,  and  talked  a  little  bit,  but  I  don't  remember  what 
he  said.  I  don't  think  he  was  there  more  than  half  an  hour, 
and  when  he  left  he  said  she  was  not  very  sick,  and  that  she 
would  be  up  in  the  morning.  He  left  two  vials  of  medicine 
with  instructions  that  they  were  to  be  given  five  and  seven 
drops  every  hour  that  afternoon.  The  vials  that  he  left  are 
marked  Exhibits  *A'  and  *B'.  Dr.  Doolittle  put  the  writing 
on  the  stickers  that  appear  on  these  bottles.  He  filled  them 
with  medicine  himself  and  got  it  out  of  his  suit  case  right 
there  in  the  room.  He  said  to  give  5  to  7  drops  out  of  the 
large  bottle  for  the  fever,  and  he  fixed  the  first  dose  and  I 
gave  it  to  her,  and  I  gave  her  a  dose  after  that  every  hour 
until  about  8  or  9  o!clock.  She  fell  asleep  about  8  o'clock, 
and  I  didn't  give  her  the  medicine  that  she  should  have  had 
at  9  o'clock.  I  think  he  said  to  give  her  5  to  7  drops  out  of 
the  smaller  vial  on  Monday  morning,  for  the  nerves." 

She  gave  her  two  such  doses,  and  then  less,  as  the  child 
was  not  quite  so  nervous.  As  she  was  up  and  around  on 
Monday,  it  was  thought  that  she  was  better.  She  was  put  to 
bed  at  11  o'clock  A.  M. ;  but  when  she  woke  up,  two  hours 
later,  she  was  covered  with  perspiration,  and  the  medicine 
was  discontinued  by  her  mother.  She  complained  of  head- 
ache. On  Tuesday  morning,  she  seemed  better,  and  played 
with  her  dolls ;  but  by  9  o'clock  A.  M.,  Mrs.  Van  Sickle  became 
alarmed,  and  sent  for  defendant.  He  promised  that  **he 
would  be  right  up";  but,  although  called  at  about  9  o'clock 
A.  jM.,  he  did  not  reach  the  child  until  2  o'clock  P.  M.    SK8 
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seemed  to  be  quite  excited,  complained  of  the  headache,  but 
of  no  other  pain.  On  the  arrival  of  the  doctor,  she  was  all 
covered  with  perspiration. 

**He  said,  *She  ain't  any  worse  and  I  think  she  is  better, 
don't  you',  and  I  said,  *No,  she  looks  quite  bad  to  me',  and 
then  he  said,  'Well,  you  can  continue  the  same  medicine'.  I 
asked  what  for,  and  said  she  had  no  fever,  and  he  said  it  was 
to  keep  the  fever  from  coming  back.  I  said  to  my  husband 
in  the  presence  of  the  doctor,  that  I  didn't  see  the  use  of 
giving  her  medicine  as  she  hadn't  a  bit  of  fever,  but  he  said 
that  the  doctor  ought  to  know.  The  doctor  didn't  say  any- 
thing, but  he  walked  out  into  the  dining  room  with  Mr.  Van 
Sickle,  and  they  sat  down  there.  Pretty  soon  I  went  out 
and  asked  him  what  he  thought  was  the  matter  with  the 
child,  and  he  said  he  thought  it  was  typhoid  fever.  I  said 
it  could  not  be,  she  is  all  perspiration.  And  then  he  said, 
*Well  you  might  call  it  brain  fever';  and  I  said,  *It  is  not 
brain  fever,  for  she  knows  everything';  and  then  he  just 
laughed  and  said,  'We  might  call  it  ismall  pox';  and  I  said, 
'  If  you  don 't  know  what  ails  the  child,  you  bring  up  another 
doctor  and  we  will  hold  a  consultation  and  see  what  ails  her'. 
I  says,  'Get  Dr.  Dick,  or  a  doctor  from  Sioux  City,  or  any- 
body'. He  says,  'You  can't  very  well  aflPord  that.  Marjorie 
isn't  very  sick  and  will  be  up  in  the  morning'.  He  told  Mr. 
Van  Sickle  that  I  was  needlessly  alarmed  and  that  the  child 
was  not  very  sick." 

The  witness  further  testified  that  the  doctor  merely 
glanced  at  the  child  when  he  came  Tuesday,  and  asked  no 
questions  concerning  her  symptoms,  and  advised  to  continue 
same  treatment.  She  was  given  a  dose  from  the  large  vial 
every  hour  until  8  o'clock  P.  M.  She  was  worse  that  night, 
sleeping  little  and  complaining  of  a  headache  and  being  tired, 
but  had  no  fever.  The  upper  part  of  her  body  was  covered 
with  perspiration  and  her  feet  cold,  though  hot  cloths  were 
applied  thereto.  On  Wednesday  morning,  she  looked  bad  and 
complained  of  a  headache;  her  legs  were  cold  and  she  was 
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covered  with  perspiration,  but  had  no  fev^r.  At  10  o'clock 
A.  M.,  her  voice  failed,  so  that  she  could  not  speak  above  a 
whisper.  The  doctor  was  then  sent  for  and  was  again  called, 
two  hours  later,  but  did  not  come  until  2:30  o'clock  in  the 
afternoon.  She  was  then  covered  with  perspiration,  though 
her  temperature  was  normal.  He  pretended  to  test  her  heart 
and  lungs,  and  pronounced  her  heart  action  all  right  and  also 
her  lung  action,  and  declared  that  the  medicine  was  working 
all  right  and  she  would  be  up  in  the  morning.  The  witness 
testified  further: 

**I  asked  hiih  what  made  her  perspire  and  caused  her  to 
be  cold,  and  he  said  he  didn't  know.  He  said  she  might  be 
suffering  from  gastritis,  and  then  said  it  might  be  paralysis ; 
and  he  took  and  uncovered  her,  took  off  all  the  covers,  and 
tried  to  illustrate  to  us  that  she  had  paralysis";  but,  accord- 
ing to  the  witness,  did  not  succeed;  and  got  up  and  walked 
out  of  the  room  and  returned  to  the  room,  when  Mrs.  Van 
Sickle  said: 

'* Can't  you  do  something  for  the  child?  She  is  going  to 
pass  off  in  a  little  while  if  there  is  not  something  done ;  and 
then  he  told  me  again  that  his  medicine  was  working  all 
right  and  that  she  would  be  up  in  the  morning,  and  with 
that  he  left." 

Upon  leaving,  he  took  a  teaspoonf ul  of  medicine  from  the 
larger  vial,  mixed  it  in  a  cup  of  water  and  gave  her  the  first 
dose,  and  required  a  teaspoonful  to  be  given  every  half  hour. 
He  left  at  4 :30  P.  M.,  saying  that  the  child  was  not  very  sick 
and  she  would  be  up  in  the  morning,  and  directed  that  the 
medicine  be  continued.  He  left  some  tablets,  directing  that 
two  be  dissolved  in  some  water  and  that  a  teaspoonful  be 
given  her  at  6  o'clock.  When  he  left,  her  teeth  were  brown 
and  her  lips  parched.  Her  feet  and  hands  were  cold  and  the 
under  part  of  her  body  wet  with  perspiration.  She  died  at 
20  minutes  before  6  o'clock  P.  M.  The  testimony  of  plaintiff 
and  of  his  son  tended  to  corroborate  that  of  Mrs.  Van  Sickle. 
The  defendant  was  called  as  a  witness  by  plaintiff  and,  not- 


Digitized  by  LjOOQ  IC 


734  Van  Sickle  v.  Doolittle.  [173  Iowa 

withstanding  evasive  fencing  on  his  part,  some  information 
about  his  treatment  of  the  child  was  extracted.  He  knew  that 
the  medicine  prepared  by  him  was  left  in  two  vials  with 
labels  thereon,  giving  directions  in  his  handwriting,  but  he 
could  not  say  that  labels  on  the  vials  shown  him  were  in  his 
handwriting,  though  he  thought  the  directions  those  he  gave. 
He  continued: 

''In  the  smaller  vial  I  put  in  bryonia  and  in  the  larger 
bottle  gelsiminum  and  aconite.  I  would  have  to  figure  out 
how  much  of  each  I  used.  I  didn't  have  anything  to  measure 
it  with.  The  proportion  of  aconite  and  gelsiminum  was  about 
half  and  half.  Q.  How  much  aconite  did  you  put  int  A.  I 
don't  carry  aconite  in  my  case.  I  don't  have  any  there  as 
aconite.  Perhaps  that  will  help  you  to  question.  Q.  I  don't 
see  that  helps  out  much,  but  how  much  aconite  did  you  put 
into  this  bottle?  A.  You  will  have  to  let  me  figure  it  out 
then.  Q.  All  right,  sir,  do  your  figuring.  A.  I  put  in  between 
two  thirds  and  a  whole  drop  of  aconite  and  of  the  gelsiminum- 
in  the  bottle.  Q.  Now  how  much  of  it  was  aconite  and  how 
much  of  it  was  gelsiminum?  A.  Half  and  half,  about.  Q. 
Well,  was  the  gelsiminum —  A.  I  said  gelsiminum, — I  should 
have  said  tincture,  I  meant  tincture.  Q.  And  about  how  much 
aconite  was  there  then  1  A.  About  two  thirds  of  a  drop  of  the 
tincture.  Q.  That  is,  tincture  of  aconite  ?  A.  It  was — it  would 
have  been  if  it  had  not  been  diluted.  Q.  Then  about  how 
much  real  aconite  was  there — I  don't  care  what  form  it  was 
in  ?  A.  It  was  about  two  thirds  of  a  drop,  or  the  equivalent  of 
about  two  thirds  of  a  drop  of  the  tincture." 

He  testified  further  that  the  tincture  was  diluted  about 
half  from  the  crude  drug,  and  that  there  was  about  the  same 
amount  of  gelsiminum.  After  quibbling  for  some  time  about 
whether  he  said  he  put  a  tincture  in  the  vials,  he  finally  con- 
ceded that: 

*'A.  As  near  as  I  can  tell,  I  put  in  about  1-10  of  the  2-x 
dilution  of  the  aconite  and  about  1-10  of  the  vial  of  2-x  dilu- 
tion of  gelsiminum  and  filled  it  with  alcohol  and  water,  so 
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that  would  make — ^the  aleohol  and  water  would  be  about  1-5 
of  the  whole — ^the  other  2-5 — the  other,  the  2-x  dilution  of 
gelsiminum  and  of  aconite.'' 

More  quibbling  and  then: 

"I  cannot  tell  you  positively  how  much  water  I  put  in 
the  bottle,  or  whether  I  filled  it  half  full  or  two-thirds  full, 
but  I  think  I  am  pretty  accurate  as  to  the  dilution.  When  I 
put  this  mixture  or  dilution  of  aconite  and  gelsiminum  into 
this  bottle,  I  just  poured  from  the  larger  vial  into  the  smaller 
without  measuring.  I  never  aim  to  be  able  to  say  just  exactly 
how  much  aconite  and  how  much  gelsiminum  I  placed  in  the 
vial.  I  never  kept  track  of  that.  I  put  bryonia  and  no  other 
medicine  into  the  smaller  vial,  and  I  think  I  diluted  that  with 
alcohol  and  water.  I  don't  think  I  diluted  that  so  much.  I 
think  I  filled  it  half  full  with  the  drug  and  then  on  top  of 
that  I  put  in  some  alcohol  and  water  half  and  half." 

He  testified  further  that  he  prescribed  no  other  medicine 
unless  he  so  did  in  the  last  afternoon,  though  he  prescribed 
gelsiminum  alone,  diluted  with  alcohol  and  water,  on  Tuesday, 
to  be  administered  in  the  afternoon  in  3  to  6  doses. 

''Now,  I  will  ask  you  again,  what  was  this  gelsiminum 
on  Tuesday  given  for?  A.  A  homeopathic  physician  never 
gives  medicine  for  diseases.  Q.  Now,  I  wish  you  would 
answer  the  question:  what  did  you  give  it  for?  A.  We  do 
not  give  our  medicine  for, — ^we  give  it  on  the  indications.  Q. 
Well,  what  did  you  give  it  on  f  Just  tell  us  about  that  ?  A. 
On  those  indications  that  there  was  fever  and  headache  and 
backache,  and  languid  condition.  I  gave  it  to  help  her  condi- 
tion, whatever  she  may  have  had,  if  those  indications  were 
present.  The  gelsiminum  and  aconite  were  given  on  the  in- 
dications as  given  for  fever,  headache,  and  backache.  More 
acute  in  the  beginning.  The  symptoms  more  acute  in  the 
beginning  than  they  are  later.  The  bryonia  was  given  on  the 
indication  that  she  had  pain,  various  sorts  of  pain  in  her 
system,  and  made  worse  by  motion." 

On  cross-examination,  it  appeared  that  he  had  engaged 
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in  the  practice  of  medicine  31  years  and  was  62  years  of  age, 
and  he  proceeded: 

*  *  I  ])ractice  the  homeopathic  school  of  medicine.  We  are 
governed  by  symptoms  but  do  not  treat  symptoms,  and  the 
medicine  we  give  is  controlled .  by  the  symptoms  we  find 
present.  We  do  not  diagnose  a  case  as  being  simply  fever,  or 
infantile  paralysis,  and  then  give  medicine  for  that;  but  we 
get  what  we  call  the  totality  of  the  symptoms  if  we  can  get 
them.  In  our  school  of  practice  we  are  not  believers  in,  and 
do  not  give  strong  medicines,  that  is,  large  doses." 

He  explained  that,  in  one  vial,  gelsiminum  and  aconite 
were  diluted  one  part  to  999  parts  of  alcohol  and  water,  and 
there  would  be  therein  less  than  a  drop  of  medicine. 

''The  symptoms  I  found  were  headache,  fever,  and  back- 
ache. The  vial  Exhibit  'B'  contained  the  dilution  of  bryonia; 
that  was  probably  about  1  to  500.  It  might  have  been  1  to 
200.  I  carry  that  in  my  case  1  to  100,  and  dilute  it  as  I 
think  best.  It  was  for  the  pain,  worse  on  motion.  That  was 
the  main  indication  in-  any  disease  where  the  pain  is  worse 
on  motion.  The  dilution  of  gelsiminum  that  I  gave  on  Tues- 
day was  probably  about  the  same  as  I  prescribed  on  Sunday. 
It  might  have  been  a  little  stronger.  Q.  What  difference  was 
there  in  the  treatment  on  Tuesday  from  what  it  had  been 
on  Sunday  ?  A.  Omitting  the  aconite  because  that  was  for  the 
acuteness,  meaning  that  it  was  new.  Aconite  is  used  in  fresh 
cases  where  they  are  new.  On  Tuesday  I  still  gave  the  gel- 
siminum in  about  the  same  dilution,  but  may  be  a  trifle 
stronger.  It  was  given  for  symptoms  of  a  languid  condition, 
and  backache  and  headache.  Aconite  is  given  for  excitable 
conditions,  and  gelsiminum  is  used  when  they  are  more 
languid." 

On  being  recalled,  the  defendant  testified  in  answer  to 
an  inquiry  as  to  how  much  aconite  he  put  in  the  vial,  and 
was  asked: 

'*Q.  Do  you  mean  to  say  that  you  prescribed  this  medicine 
and  fiied  it  up  without  knowing  how  much  you  diluted  it, 
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or  in  what  form  you  finally  left  it  to  be  given?  A.  I  diluted 
it  so  it  woijld  be  about  1-10  strength.  Q.  That  would  make 
it  then,  about  1-1000  part  of  that  mixture,  as  you  finally 
left  it,  would  be  tincture  of  aconite  ?  A.  Yes.  Q.  1-100  part 
of  it  would  be  gelsiminum  tinctured  with  that  2-x  dilution  or 
whatever  solution  you  gave  it!  A.  Yes.  Q.  And  198-1000  of 
the  contents  of  this  bottle  would  be  water?  A.  Well,  I  think 
the  large  portion  was  water  and  the  small  portion  was  alcojiol. 
I  guessed  at  that,  too.  I  think  I  put  about  1-10  full  of 
bryonia  in  the  other  bottle.  That  was  a  2-x  dilution.  I  may  be 
incorrect  about  that.  I  think  there  was  two  parts  of  that.  I 
think  the  bryonia  was  stronger.  The  proportion  would  be 
about  1-5  instead  of  1-10,  and  then  diluted  with  alcohol  and 
water.'' 

On  cross-examination,  he  testified: 

''On  Sunday  I  examined  the  patient  and  found  she  had 
a  backache,  headache  and  fever.  The  first  time  I  took  her 
temperature  I  found  the  fever  to  be  between  101  and  102.  I 
examined  her  again  on  Tuesday.  She  had  a  headache,  and 
mentioned  stiffness,  a  weakening  of  the  right  leg;  she  could 
not  lift  the  leg  herself  to  separate  the  legs;  she  asked  her 
mother  to  do  that;  abdomen  slightly  tender;  whitish  coated 
tongue;  temperature  100.5.  I  prescribed  that  medicine  and 
gave  it  as  a  practicing  physician." 

Be-Dibect  Examination. 

"On  Tuesday  I  examined  this  girl  and  found  that  she 
had  a  headache  and  backache  and  was  in  a  languid  condi- 
tion, and  that  there  was  difficulty  in  moving  one  of  her  legs. 
She  didn't  appear  to  be  quite  a  sick  girl  on  that  day.  These 
various  symptoms  did  not  impress  me  that  she  was  very  ill. 
They  ^emed  to  be  a  little  peculiar  but  only  interested  me  in 
that  way.  The  case  only  interested  me  because  of  its  pe- 
culiarities. Q.  The  fact  that  anything  serious  was  the  matter 
Vol.  173  Ia.— 47 
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with  her  did  not  interest  you,  or  did  not  attract  your  atten- 
tion ?  A.  No,  there  was  no  reason  to.  Q.  There  v^  no  symp- 
tom that  you  have  described  that  appealed  to  you  as  having  a 
serious  side  to  it  f  A.  I  took  note  of  the  peculiar  i^ymptoms 
but  did  not  think  there  was  any  gravity  to  it.  .  .  .On 
Wednesday  I  examined  the  chest  and  heart  and  took  her 
temperature  and  looked  at  her  tongue  and  felt  of  her  head ; 
I  f^und  that  she  was  slightly  flushed;  she  looked  natural; 
her  face  was  calm;  her  lips  were  not  brown:  I  think  they 
were  in  their  natural  condition  and  color,  excepting  the  tongue. 
She  laid  on  her  back  and  seemed  to  lay  very  quiet;  I  put  my 
hand  upon  her  head  and  she  said  she  had  a  headache ;  she  was 
breathing  a  little  rapidly;  her  respirations  were  more  rapid 
than  usual.  I  cannot  say  exactly  what  was  her  respiration, 
and  made  no  record  of  that.  I  should  think  it  might  be  35  to 
the  minute.  The  normal  respiration  of  a  child  9  years  old  is 
about  18  to  20.  I  did  not  say  that  her  respiration  was  ex- 
tremely rapid ;  it  was  abnormal.  I  listened  to  her  heart  and 
chest  and  found  that  there  was  no  trouble  with  the  lungs 
or  heart,  except  the  rapidity  of  the  respiration.  The  heart 
was  normal  and  her  lungs  were  perfectly  clear.  I  don't  just 
now  think  of  what  else  I  did.  I  don't  know  her  temperature. 
The  normal  temperature  of  a  child  of  that  age  is  98.6.  There 
was  no  cold  perspiration  on  her  face.  I  don't  know  where  it 
was,  and  I  don't  think  there  was  sny.  I  didn't  notice  any 
cold  perspiration  on  any  part  of  her  body  before  that  time.  I 
don 't  think  I  examined  her  lower  limbs.  Mrs.  Van  Sickle  did 
not  call  my  attention  to  the  condition  of  the  child's  limbs  as 
being  cold  clear  to  the  feet.  I  did  not  examine  her  limbs  or 
test  them  to  see  whether  she  could  move  them  at  that  time. 
It  (her  increased  respiration)  was  a  peculiar  thing  and  I 
knew  it  ought  to  have  a  reason,  and  the  lungs  were  clear, 
but  I  didn't  think  it  meant  anything  only  that  one  may  com- 
mence to  breathe  fast  once  in  a  while  on  account  of  some 
temporary  change  that  causes  a  little  rapid  respiration,  but  I 
called  attention  to  that,  that  it  was  a  peculiar,  symptom.  I  told 
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them  that  it  was  a  symptom  that  I  did  not  thoroughly  under- 
stand, and  that  was  the  truth.  It  is  the  truth  that  with  this 
symptom,  which  I  did  not  understand,  prevailing,  I  left  the 
house  on  that  afternoon  thinking  that  it  would  not  be  neces- 
sary to  come  back  at  all.  After  I  left  the  house  on  Wednesday 
afternoon,  and  before  the  child  died,  I  did  not  concern  myself 
about  her  or  make  any  inquiries  over  the  phone  or  otherwise. 
I  didn't  give  any  medicine  or  any  treatment  for  that." 

The  witness  further  testified  that  he  had  noticed  such 
symptoms  before ;  that  the  increase  of  respiration  was  due  to 
excitement  or  something  of  the  kind  in  children ;  and  that,  in 
this  instance,  it  did  not  impress  him ;  and  that  he  was  taken 
by  surprise  when  the  child  died;  and  that  nothing  led  him 
to  believe  that  she  was  in  a  serious  condition. 

''I  think  I  gave  belladonna  at  that  time.  I  am  not  sure 
that  I  gave  it  that  afternoon.  Q.  You  think  you  gave  her 
belladonna?  A.  I  think  I  did,  yes.  Q.  About  how  many  doses 
of  it?  A.  I  caused  it  to  be  given — ^but  it  is  immaterial — oh,  I 
don't  know  exactly,  I  don't  remember.  Q.  Didn't  you  give 
her  a  dose  very  soon  after  your  arrival,  and  then  again  each 
hour  until  you  left?  A.  Well,  I  don't  know,  I  may  have,  I 
don't  know,  I  don't  remember.  Q.  Do  you  remember  in  what 
form  you  gave  this  belladonna?  A.  That  was  given  the  same 
way  as  the  others,  about  3-x,  about  the  same  dilution.  Q.  That 
would  be  about  1-1000  part  of  belladonna  and  999  parts  of 
alcohol  and  water?    A.  Yes,  about." 

He  testified  that  she  could  then  talk  above  a  whisper; 
'*that  her  clothes  were  lifted,  and  I  examined  her  abdomen, 
because  I  was  thinking  of  typhoid  fever,  and  I  examined  for 
other  things ;  while  I  had  given  the  medicine  considering  that 
it  was  a  case  of  ordinary  influenza,  but  was  looking  for  some-r 
thing  else  that  you — some  other  reason  why  she  got  worse 
that  way  after  being  better.  Q.  And  what  did  you  find  ?  A. 
I  found — I  think  on  both  days  I  found  the  abdomen  slightly 
tender,  as  it  would  be  in  typhoid  fever,  and  a  little  sound  of 
gas  in  the  bowels,  a  little  abnormal." 
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He  testified  that  belladonna  is  a  stimulant  to  circulation 
without  affecting  the  heart. 

**Q.  How  can  it  stimulate  the  circulation  without  affect- 
ing the  heart?  A.  Because  of  the  strong  irritation  of  the 
head  and  spinal  cord;  it  is  one  of  the  strongest  drugs  in 
that  way  that  we  have.  Q.  What  condition  did  you  find  on 
that  day  that  led  you  to  believe —  A.  We  do  not  give  it  for 
a  stimulant,  understand.  Q.  What  did  you  give  it  for? 
A.  It  is  homeopathic  for  that  case.  Q.  What  were  you  giving 
the  medicine  for  ?  A.  I  am  not  giving  it  to  relieve  people.  Q. 
What  did  you  give  it  for,  to  cure  them  ?  A.  Yes,  sir.  Q.  Now, 
Doctor,  the  medicine  that  you  prescribed  for  that  little  girl  on 
Wednesday  afternoon  was  to  relieve,  or  we  will  say  cure,  the 
conditions  which  you  found  to  exist?  A.  Yes,  sir.  Q.  And 
the  ailments  from  which  you  thought  she  was  suffering?  A. 
To  help  her,  yes,  sir.  Q.  What  is  the  difference  between  help- 
ing and  relieving  them?  A.  There  is  a  vast  difference.  Q. 
Now,  for  what  particular  condition  that  revealed  itself  to  you 
on  Wednesday  afternoon  did  you  give  the  belladonna?  A. 
Evidence  of  increased  circulation  in  the  brain  and  probably 
the  upper  part  of  the  spinal  cord,  and  severe  pain  in  this 
region.  Belladonna  would  increase  the  circulation,  the  amount 
of  blood  that  would  flow  to  the  head;  increase  the  quantity. 
I  gave  the  belladonna  because  it  is  intended,  homeopathically, 
to  decrease  the  circulation  in  the  head.  Q.  Is  that  generally 
the  effect  that  belladonna  has?  A.  No  sir,  it  is  just  the  oppo- 
site. .  .  .  A.  It  (belladonna)  decreases  the  amount  that 
goes  to  the  feet  and  legs  and  increases  that  which  goes  to  the 
head." 

On  re-cross-examination,  he  testified  that  there  did  not 
appear  to  be  anything  alarming  in  the  conditions;  that  the 
medicines  prescribed  were  those  recognized  by  his  school  of 
medicine  in  the  treatment  of  cases  with  conditions  as  they 
appeared. 

**My  feeling  that  there  was  nothing  serious  wrong  with 
her  was  based  upon  the  fact  that  I  felt  that  I  had  correctly 
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diagnosed  her  case  and  had  administered  to  her  the  proper  and 
necessary  medicines;  and  that  she  first  improved,  and  then 
possibly  got  worse,  from  either  cold  or  chill,  I  thought.  My 
feeling  that  she  was  recovering  and  was  not  seriously  ill  was 
founded  upon  the  fact  that  I  had  used  the  best  skill  I  had  in 
homeopathy  in  administering  the  medicine  to  her.  I  found 
some  evidences  of  paralysis  the  last  day  and  the  day  before. 
Q.  You  have  been  asked  to  give  your  opinion  as  to  what  in 
your  opinion  was  the  ailment  of  the  child ;  I  will  ask  you  if  it 
is  not  true  that  in  your  best  judgment  now,  that  this  child  died 
of  infantile  paralysis?  (Objected  to  as  incompetent,  imma- 
terial and  irrelevant,  and  not  proper  cross-examination.  Over- 
ruled; plaintiff  excepts.)  A.  Most  surely  yes.  I  considered 
it  was  what  is  called  infantile  paralysis." 

Re-Direct  Examination. 

"There  are  no  diagnostic  symptoms  of  infantile  paralysis 
until  the  child  is  dead.  There  are  no  characteristics  by  which 
it  can  be  determined  before  a  total  paralysis,  and  if  they 
have  a  total  paralysis  they  are  dead.  This  child  had  a  total 
paralysis  when  it  died,  I  infer.  I  hadn't  seen  the  child  for 
about  two  hours  before  she  died.  "When  I  last  saw  her  she  had 
some  symptoms  of  paralysis.  I  discovered  one  of  them  on 
Tuesday,  one  of  them — I  think  that  failure  of  respiration  that 
I  noticed,  but  didn't  interpret  that  at  the  time.  I  didn't 
interpret  that  until  after  she  died.  I  talked  to  the  family 
about  that  before  she  died.  I  told  them  she  was  suffering  from 
what  might  be  gastritis,  or  might  possibly  be  infantile 
paralysis.  I  don't  know  that  she  was  infected  with  the  germs 
of  infantile  paralysis,  but  it  was  suggested  to  my  mind.  That 
was  just  one  of  the  several  things  that  suggested  itself  to  my 
mind.  I  was  inclined  to  think  it  was  la  grippe  or  cold,  or 
something  like  that,  that  was  a  common  complaint.  I  see 
that  every  day  nearly.  I  didn't  test  her  for  paralysis  at  any 
time.    I  was  not  trying  to  find  out  whether  she  had  paralysis. 
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On  Tuesday  I  noticed  something  that  stayed  in  my  mind  as  a 
suggestion,  but  still  I  was  governed  by  my  general  con- 
clusions. I  did  not  think  very  seriously  of  the  fact  that  her 
leg  was  a  little  bit  paralyzed;  it  just  impressed  my  mind 
as  a  little  peculiar,  I  never  tested  her.  On  Wednes- 
day I  found  out  a  similar  condition,  that  she  could  not  move 
her  one  leg  over  the  other,  but  her  clothes  were  lifted,  and 
there  was  talk  between  the  mother  and  myself,  I  believe  it  was 
the  mother;  that  spoke  about  the  use  of  the  muscles  in  the 
upper  part  of  the  leg ;  and  some  talk  upon  my  part  that  there 
might  be  something  impending,  that  there  might  be  infantile 
paralysis,  although  it  was  not  all  the  muscles  of  the  thigh; 
but  I  explained  that  there  might  be  a  single  muscle  affected 
and  still  it  might  be  that  disease,  but  I  knew  that  if  it  was  only 
a  single  muscle  that  it  was  not  that.  I  did  not  think  she  had 
infantile  paralysis." 

Dr.  Fettis  was  called  as  a  witness ;  and,  though  practicing 
as  a  physician  of  the  allopathic  school  of  medicine,  testified  as 
follows,  without  objection: 

*'Q.  Are  you  acquainted  with  the  physiological  effect  of 
aconite?  A.  To  a  certain  extent  I  am.  Q.  And  of  gelsimi- 
num f  A.  That  is  a  drug  that  I  don't  think  I  have  ever  used. 
Q.  And  of  bryonia?  A.  I  never  use  it  at  all.  Q.  Do  you  know 
something  of  their  general  effects,  especially  diluted  to  a  very 
great  extent!  A.  To  a  great  extent,  no.  Q.  What  would  you 
say  as  to  whether  gelsiminum,  when  reduced  to  one  part  of 
gelsiminum  to  999  parts  of  water,  would  have  any  physio- 
logical effect  upon  the  human  body  when  given  in  doses  of 
from  6  to  7  drops t  The  Court:  I  think,  Mr.  Sammis,  you 
ought  to  ask  him  whether  he  knows  or  not  t  Q.  Doctor,  can 
you  tell,  and  do  you  know  what  the  physiological  effect  upon 
the  human  body  would  be  of  doses  of  from  4  to  7  drops  each, 
of  a  preparation  composed  of  aconite  diluted  to  one  part  of 
aconite  to  999  parts  of  alcohol  and  water,  and  one  part  of 
gelsiminum  diluted  to  the  same  degree,  both  of  which  were 
mixed  with  alcohol  and  water,  such  doses  being  given  at  inter- 
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vals  of  say,  30  minutes  to  an  hour,  or  an  hour  and  a  half  V 
A.  Yes. .  Q.  Now,  what  would  that  effect  be?  A.  It  would 
have  no  physiological  effect.  Q.  You  may  state,  if  you  know, 
the  physiological  effect  upon  the  human  body  would  be  from 
the  giving  of  bryonia  diluted  to  one  part  bryonia  and  500  parts 
of  alcohol  and  water,  principally  water,  upon  the  human 
system,  given  in  doses  of  from  four  to  six  drops  at  a  dose,  and 
those  drops  mixed  with  a  teaspoonf  ul  of  water  and  given  every 
hour  or  thereabouts ;  just  state  if  you  can  tell  what  its  effect 
would  be,  first  1  A.  It  would  have  no  effect  at  all.  Q.  Now, 
Doctor,  basing  your  answer  upon  the  hypothetical  question 
which  was  put  to  you  yesterday,  and  which  you  were  not  per- 
mitted to  answer  in  the  form  in  which  it  was  then  put,  I  will 
ask  you  to  state  whether  or  not,  in  your  opinion,  the  child, 
Marjorie  Van  Sickle,  was  in  a  condition,  on  the  day  of  her 
death  and  the  day  prior  thereto,  when,  in  giving  her  ordinarily 
skillful  treatment  as  practiced  by  physicians  generally,  with- 
out regard  to  the  school  of  medicine  to  which  they  belong,  in 
Hawarden,  and  vicinity,  in  1911,  she  should  have  been  given 
medicine  in  the  form  of  drugs  that  would  have  had  some 
physiological  effect  on  her  body?  A.  The  child  should  have 
had  a  drug  that  would  take  effect.  I  know  what  the  recog- 
nized symptom  of  infantile  paralysis  is.  It  is  paralysis.  There 
is  no  other  recognized  symptom  of  that  disease,  nor  any  other 
symptom  by  which  you  can  diagnose  the  trouble  as  being 
that  disease  except  paraljnsis.  I  have  personally  treated  prob- 
ably 12  to  15  cases  of  that  character.  The  paralysis  usually 
appears  within  a  few  hours  after  the  outset  of  the  disease.  The 
percentage  of  mortality  is  very  light.  I  cannot  state  more 
definitely  for  I  have  not  read  up  on  it  to  know.  I  am  talking 
from  observation.  I  have  not  read  up  as  to  the  mortality  over 
the  country.  Headache  is  not  a  symptom  of  infantile  paralysis, 
that  aids  in  diagnosing  the  disease  before  the  paral3rsis  coines 
on.  The  first  and  only  symptom  that  appears  in  infantile 
paralysis  that  leads  one  to  so  diagnose  the  trouble  is  the 
paralysis.    That  most  frequently  makes  its  appearance  in  the 
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lower  extremities.  Usually  one  lower  limb  will  be  paralyzed 
temporarily,  finally,  leaving  the  one  set  of  muscles  perma- 
nently paralyzed.  Increased  respiration,  headache  and  back- 
ache, and  complaint  on  the  part  of  the  patient  that  pressure 
on  the  head  hurts  her,  are  not  symptoms  of  infantile  paralysis 
in  the  absence  of  the  paralysis  itself." 

Nothing  short  of  setting  out  this  evidence  in  detail  could 
well  illustrate  the  manner  of  defendant's  diagnosis  of  the 
condition  and  symptoms  of  this  child,  the  dilatoriness  with 
which  he  attended  her  when  summoned  to  her  bedside,  his 
peculiar  method  of  preparing  the  medicine  to  be  administered, 
and  his  utter  lack  of  appreciation  of  his  obligation  to  his 
patient,  when  in  sore  need  of  relief.  The  jury  might  well 
have  found  that  after  Tuesday  morning  her  ailment  was  seri- 
ous, and  yet  that  defendant  gave  her  scant  examination  and 
apparently  was  unable  to  say  whether  she  was  afflicted  with 
typhoid  fever,  brain  fever,  small  pox,  gastritis,  influenza,  or 
paralysis.  He  might  then  have  been  found  to  have  been  negli- 
gent in  diagnosing  her  condition  or  symptoms  and  therefrom 
ascertaining  her  ailment.  Not  attending  the  child  for  several 
hours  after  undertaking  to  do  so  when  summoned,  in  view 
of  her  condition,  might  well  have  been  found  to  have  been 
negligence  on  his  part.  No  explanation  of  his  dilatory  con- 
duct was  attempted.  Though  apparently  without  knowledge 
of  the  particular  disease  from  which  the  child  was  suffering, 
he  in  effect  refused  to  allow  another  physician  to  be  called  in 
consultation.  His  testimony  leaves  much  uncertainty  as  to 
the  quantity  and  quality  of  any  remedy  administered  and 
whether  it  was  appropriate  to  the  symptoms  manifested ;  and 
the  jury  might  have  found  this  to  have  been  in  such  infinitesi- 
mar  quantities  as  to  have  had  no  physiological  effect  on  her 
system^  that  he  continued  the  administration  of  the  same 
medicines  notwithstanding  the  fact  that  she  was  growing 
worse  instead  of  improving  from  taking  them ;  and  that  she 
died  of  an  ailment  in  which  the  mortality  is  very  light ;  and 
that,  had  she  been  given  appropriate  treatment  and  careful 
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attendance,  she  probably  would  have  recovered.  No  one  can 
read  this  record  without  being  convinced  that  defendant  was 
utterly  ignorant  of  the  ailment  of  which  she  was  suffering, 
until  after  her  death ;  that  he  did  not  exercise  reasonable  care 
in  ascertaining  the  same;  and  that,  in  prescribing  medicines, 
he  exercised  neither  the  care  nor  skill  exacted  of  such  a  prac- 
titioner. We  have  little  difficulty  in  finding  that  the  evidence 
was  such  as  to  carry  to  the  jury  the  issues  as  to  defendant's 
negligence  on  the  first  three  grounds  alleged.  Our  only  diffi- 
culty is  in  determining  whether  death  might  have  been  found 
to  have  been  in  consequence  of  such  negligence.  This  is 
always  a  question  of  probability  in  such  cases;  for  no  one  can 
say  absolutely  whether  a  patient,  even  though  properly 
treated,  would  have  survived.  The  inquiry  necessarily  is 
whether  recovery  would  have  been  more  likely  in  that  event, 
and  a  cure  in  all  reasonable  probability  have  been  effected. 
The  child  had  enjoyed  good  health  previously.  She  might 
have  been  found  to  have  been  suffering  from  an  ailment  which 
would  have  given  way  readily  to  proper  treatment,  had  such 
treatment  been  accorded  her,  and,  from  these  and  other  facts, 
the  conclusion  might  have  been  reached  that,  but  for  defend- 
ant's  negligence,  she  would  have  recovered.  The  cause  should 
have  gone  to  the  jury. — Reversed. 

Deemer,  Gaynor  and  Salinger,  JJ.,  concur. 


6.  W.  Marquardt,  Appellee,  v.  Louis  Bartlett,  Adminis- 
trator, Substituted  Appellant. 

COBPOBATIONS:     Transfer  of  Shares— False  Bepresentatlons— Bur- 

1  den  of  Proof — ^Evidence.  Evidence  reviewed,  and  held  to  show 
not  only  that  plaintiff  had  failed  to  sustain  the  burden  of  proof 
to  show  that  certain  alleged  false  representations  in  the  sale  of 
corporate  stock  were  false,  but  that  the  representations  of  fact 

r  actually  made  were  true. 

COBPOBATIONS:     Transfer  of  Stock— False  Bepresentations— Mat- 

2  ters  of  Opinion.    Statements  in  the  sale  of  corporate  stock  that 
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a  chronograph,  the  patents  for  which  were  owned  by  the  corpora- 
tion, was  'Hhe  greatest  thing  in  the  world  and  would  yield  mil- 
lions of  dollars  as  profits'',  fall  far  short  of  representations  of 
fact 

OOBPORATIONS:      Transfei    of    Shares— False    BeiRresentatioiis— 
3     "Pzomise''  to  Remain  Witb  Compaiiy.    Plaintiff  may  not  predi- 
cate a  claim  on  the  fact  that  defendant,  in  selling  corporate  stock 
to  plaintiff,  promised  to  remain  with  the  company,  when  plaintiff's 
own  conduct  resulted  in  '' eliminating "  defendant  from  the  concern. 

Appeal  from  Polk  District  Court. — Hugh  Brennan,  Judge. 

Monday,  January  24,  1916, 

Suit  to  cancel  a  contract  to  purchase  shares  of  capital 
stock  in  the  American  Chronograph  Company  and  recover  the 
amount  paid  thereon.  Defendant  H.  G.  Sedgwick  filed  a 
counterclaim,  demanding  judgment  for  the  balance  of  the  pur- 
chase price.  Both  the  petition  and  counterclaim  were  dis- 
missed. H.  O.  Sedgwick  appealed  and,  as  he  has  departed 
this  life  since,  the  administrator  of  his  estate  has  been  sub- 
stituted as  party  defendant. — Reversed, 

0.  C.  Brown,  for  appellant. 
ClMon  L.  Nourse,  for  appellee. 

Ladd,  J. — This  action  was  begun  April  28, 1910,  to  enjoin 

defendants  from  removing  from  Polk  County  the  following 

contract,  entered  in  a  memorandum  book,  to  cancel  the  same 

as  having  been  obtained  by  fraud,  and  to 

1.  corporations:    recover    the    amount    paid    thereon,    with 

*  transfer  of  mfprpst  • 

shares:  false       inieresx. 

tfo^nSfbi^den  **  Received  at  the  hands  of  Miss  Maye 

eviJence.'  Scdgwick  certificates  of  stock  No.  84  and  85, 

for  seventy-five  shares  at  $50  per  share  of 

American  Chronograph  Company  stock,  the  same  to  be  paid 

for  by  weekly  payments  of  twenty  dollars  each  from  April 

1st,  1903,  to  the  credit  of  Miss  Maye  Sedgwick,  Des  Moinias, 

Iowa,  at  the  Marquardt  Savings  Bank,  until  the  full  amount, 
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viz.,  $3,750,  is  paid ;  and  the  check  Miss  Sedgwick  is  to  draw 
weekly  shall  be  entered  in  the  pages  herein  with  the  day,  date 
and  number  thereof.  Des  Moines,  Iowa,  April  1,  1903.  6.  W. 
Marquardt." 

Payments  were  made  accordingly  until  in  October,  1905, 
aggregating  $2,620,  and  none  have  been  made  since.  The 
petition  alleged  that,  to  induce  plaintiff  to  sign  the  above 
instrument,  the  defendant  H.  G.  Sedgwick  represented : 

"  (1)  That  he  was  the  inventor  of  a  device  knowi»  as  a 
chronograph,  which  would  accurately  register  the  speed  of 
railroad  trains,  and  all  signals  of  locomotives  drawing  trains, 
whether  by  bell  or  whistle ;  that  letters  patent  had  been  issued 
to  him  by  the  government  and  by  him  transferred  to  the 
American  Chronograph  Company  issuing  said  stock;  (2)  that 
the  usefulness  and  desirability  of  the  said  chronograph  had. 
been  demonstrated  to  and  by  various  railroad  companies  in 
the  United  States;  and  that  it  would  accurately  and  readily 
do  its  work,  as  represented  by  said  defendant  and  above  set 
out ;  and  that  it  could  be  cheaply  manufactured ;  and  that  its 
usefulness  and  desirability  had  been  especially  proved  by 
examination  and  tests  made  by  or  for  the  New  York  Central 
Railroad  Company,  one  of  the  largest  and  most  influential 
railroad  companies  in  the  United  States;  (3)  that  said  chrono- 
graph company  was  of  great  value,  and  that  he  (the  said 
Sedgwick)  owned  and  would  keep  fifty-one  per  cent,  of  the 
capital  stock  of  the  said  company  at  all  times,  in  order  and 
to  the  end  that  said  company  might  be  carefully  and  pru- 
dently managed,  and  that  the  stock  contracted  to  be  sold  to 
the  plaintiff  and  the  plaintiff's  interest  fully  protected." 

The  petition  further  alleged  the  falsity  of  the  above  rep- 
resentations and  that  plaintiff  was  ready  to  return  the  stock 
upon  repayment  of  the  sums  paid,  and  prayed  for  relief  as 
stated.  For  answer,  the  defendant  Sedgwick  admitted  the 
allegation  of  Paragraph  1  above,  except  that  portion  saying 
that  the  representations  were  made  to  induce  plaintiff  to  enter 
into  the  contract;  admitted  that  he  represented  that  certain 
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tests  or  demonstrations  had  been  made  upon  certain  railroads 
and  that  the  letters  patent  were  of  great  value;  but  denied 
that  these  were  for  the  purpose  alleged,  and  denied  that  he 
undertook  to  retain  51%  of  the  capital  stock  and  admitted 
having  disposed  of  the  same,  on  the  condition,  however,  that 
the  transferee  vote  the  same  with  plaintiff  at  all  stockhold- 
ers'  meetings;  and  alleged  that  plaintiff  had  full  knowledge 
concerning  the  patent,  long  before  he  first  became  a  stock- 
holder, in  August,  1901.  By  way  of  counterclaim,  he  alleged 
the  execution  of  the  contract,  and  demanded  judgment  for 
the  balance  unpaid.  The  answer  of  Brown  denied  the  allega- 
tion of  the  petition  because  of  want  of  knowledge,  but  admitted 
having  possession  of  the  contract  in  Warren  County;  and 
Maye  Sedgwick  interposed  a  similar  denial ;  alleged  the  assign- 
ment of  the  contract  to  H.  6.  Sedgwick,  and  that  she  had  no 
interest  in  the  litigation.  In  reply  to  the  counterclaim,  plain- 
tiff interposed  the  defense  that  the  execution  of  the  contract 
was  obtained  by  fraud  and  that  the  device  was  and  is  of  no 
value,  and  the  corporation  without  assets,  as  alleged  in  the 
petition.  Defendants  filed  an  amendment  to  the  answer, 
alleging  that,  if  any  fraud  was  practiced,  plaintiff,  after 
ascertaining  the  fact,  made  payments,  voted  his  stock  and 
exercised  control  over  the  company  and  thereby  ratified  the 
contract,  and  is  estopped  now  from  claiming  a  rescission 
thereof.  It  thus  appears  that,  though  Sedgwick  alone  appeals 
from  the  judgment  dismissing  the  counterclaim,  the  issues 
raised  in  the  petition  are  involved  in  the  defense  to  said  coun- 
terclaim. The  contract  set  out  is  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  be  valid  and  based  on  a  valuable 
consideration,  and  the  burden,  in  order  to  avoid  payment  of 
the  balance  of  the  purchase  price,  is  on  plaintiff,  to  show  by 
a  preponderance  of  the  evidence  that  its  execution  was  induced 
by  fraudulent  representation  of  defendant,  or  that  it  was 
without  consideration.  Letters  patent  on  a  railway  chronom- 
eter were  issued  by  the  government  of  the  United  States 
and  also  by  that  of  Canada  to  Sedgwick  in  1898,  and  by  him 
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assigned  in  November,  1900,  to  a  corporation  known  as  the 
American  Chronograph  Company,  in  consideration  of  494  of 
its  500  shares  of  capital  stock,  of  the  face  value  of  $50  each. 
Three  shares  each  to  0.  C.  Brown  and  W.  S.  Wallace  were 
issued,  and  the  three  became  the  board  of  directors  of  the 
company.  The  company  was  without  assets,  other  than  these 
patents,  as  plaintiff  well  knew  in  purchasing  14  shares  of 
stock  for  himself  and  11  shares  for  his  wife  and  daughter,  in 
1901,  and  in  entering  into  the  contract  for  the  purchase  of 
75  shares  in  April,  1903.  The  record  does  not  contain  an 
accurate  description  of  the  device ;  but  defendant  testified : 

"The  machine  I  used  on  the  New  York  Central  had 
two  clocks'  just  alike ;  if  one  failed,  the  other  would  do  the 
work.  They  moved  the  perforator  that  perforated  the  tape. 
The  tape  was  moved  by  a  spring  below  and  back  of  the  clock. 
All  chronographs  had  this  spring  to  move  the  tape  from  one 
spool  onto  the  other.  The  clocks  were  self  winding.  The 
chronograph  was  also  by  attachment  connected  with  the  cross 
head  on  the  engine  by  a  rod  by  which  it  obtained  the  distance 
punch  on  the  tape,  and  the  time  and  place  and  whistle  'and 
bell ;  that  was  the  action  of  the  engine.  A  rod  was  attached  to 
the  bell  and  then  to  the  outside  of  the  cab  and  then  down  to 
the  chronograph  by  a  little  crank.  Another  rod  was  attached 
to  the  whistle  and  to  another  crank  that  came  down  to  the 
chronograph;  another  rod  was  attached  to  the  pop.  There 
were  five  rods  running  to  the  chronograph  and  the  engineer's 
punch  was  operated  by  his  pulling  a  lever  whenever  he  wanted 
to  record,  and  that  made  a  punch.  There  was  a  line  running 
lengthwise  of  the  tape  for  each,  and  the  clocks  and  springs 
kept  the  chronograph  going  all  the  time.  The  chronograph 
records  the  speed,  the  ringing  of  the  bell,  the  blowing  of  the 
whistle,  the  number  of  *  toots,'  the  time  and  place  are  all 
recorded  and  the  engineer  has  an  individual  line  to  record 
anything  he  desires.  He  has  an  individual  punch  to  record 
anything  at  any  time  he  may  choose.  The  mechanism  is  not 
electric,  it  is  all  mechanical,  and  attached  to  the  cross  head 
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of  the  locomotive  for  the  speed,  and  attached  to  the  bell  Tor 
recording  the  bell  and  to  the  whistle  to  record  the  duration  of 
the  whistle  and  the  number  of  times  the  whistle  is  sounded, 
the  time  and  place  where  the  sound  is  made.  It  also  records 
the  pop  valve  to  keep  records  of  what  is  known  as  over 
firing,  that  is,  burning  too  much  coal,  to  check  up  the  fire- 
man who  uses  fuel  to  excess.  Every  time  the  pop  valve  blows 
it  is  indented  in  this  tape,  the  tape  moving  would  make  a 
record  of  the  length  of  time  the  pop  valve  blows.  They  know 
exactly  what  it  costs  per  minute  for  a  pop  valve  to  blow  and 
from  that  record  could  tell  how  long  it  blew  and  what  it  cost. 
The  speed  of  the  locomotive  was  shown  on  the  tape  by  the 
revolution  of  the  wheels  from  the  cross  head.  .  .  .  The 
train  sheet  showing  the  time  the  train  arrives  and  leaves  each 
station  is  laid  down  with  the  chronograph  tape  starting  at 
the  same  point  .  .  .  and  search  down  to  any  station 
between  there  and  you  will  find  the  number  of  minutes  be- 
tween the  stations.  The  tape  was  such  a  length  as  the  dis- 
tance requires.  The  distance  punch  operated  by  the  cross 
head*  made  a  little  indentation  in  the  tape  every  tenth  of  a 
mile  and  if  you  ran  to  a  station  12  miles  you  would  have  120 
punch  marks,  but  we  did  not  count  the  punch  marks.  We 
laid  the  tape  beside  the  train  sheet  and  then  compared  the 
distance  punches  on  the  tape  with  the  train  sheet,  giving  us 
the  exact  speed  of  the  train  anywhere  between  those  two 
stations  in  one-tenth  of  a  mile.  There  were  no  punches  on 
the  train  sheet,  that  was  put  in  with  ink.  Q.  If  there  was 
nothing  but  these  punctures  how  could  you  tell  where  the 
station  was  f  A.  The  engineer  punched  the  station.  Q.  Then 
in  order  to  tell  where  the  station  was  the  engineer  had  to 
reach  up  and  pull  that  punch  business?  A.  Not  necessarily. 
When  we  stopped  in  the  station  you  would  see  the  slow-down 
in  the  punctures  because  the  engine  was  not  moving.  You 
could  see  where  he  stopped  and  started  up  again.  Q.  The 
clock  was  always  running?  A.  Yes,  sir.  It  was  self  winding. 
Q.  The  clock  was  always  making  punctures  of  time  ?    A.  Made 
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punctures  there  that  were  put  into  it  from  the  train  sheet. 
Each  one  of  them  represented  one  minute  and  each  fourth 
one  was  omitted  so  as  to  count  them.  Q.  You  counted  them 
by  fours?  A.  Yes,  sir.  We  had  to  count  those  punctures 
between  stations,  and  that  is  what  I  mean  by  laying  it  by  the 
train  sheet ;  that  gives  the  time.  We  counted  them  by  fours 
by  a  glance  of  the  eye.  If  we  were  running  60  miles  an  hour 
we  would  have  60  punctures;  that  is  one  way  you  could 
identify  your  tape;  they  worked  together." 

This  gives  a  general  idea  of  th^  nature  and  design  of  the 
invention,  and  we  may  now  revert  to  the  management  of  the 
company  and  what  was  done  thereunder.  Sedgwick  was 
president  and  general  manager  until  June,  1903.  He  had 
entered  into  a  contract  with  one  Ainsworth  in  December, 
1899,  by  the  terms  of  which  the  latter  should  test  the  chrono- 
graph, put  same  on  the  market,  pay  Sedgwick  a  royalty  of 
$7.60  each  on  all  those  accepted,  and  $10,000  when  1,000  were 
in  use  and  actually  performing  functions  for  which  intended. 
Ainsworth  assigned  this  contract  to  A.  W.  Cole  and  E.  C. 
Brown  and,  shortly  afterwards,  the  device  was  attached  to 
one  of  the  engines  (No.  934)  of  the  New  York  Central  Rail- 
way Co.  and  there  tested  under  the  supervision  of  Sedgwick 
for  a  period  of  six  months  and  four  day* ;  and,  according  to 
Sedgwick,  whose  testimony  is  undisputed  and  rather  con- 
firmed by  a  letter  of  the  general  manager  of  the  railroad,  the 
apparatus  made  perfect  records  of  the  speed,  signals  and 
**pops"  of  the  valve  of  the  locomotive..  But  as  Brown  and 
Cole  did  not  perform  the  agreement,  it  was  forfeited  by  the 
company  to  which  Sedgwick  had  assigned  it.  In  June,  1902, 
the  company,  through  Sedgwick,  entered  into  an  agreement 
with  one  Dixon,  granting  him  the  exclusive  right  to  lease 
the  chronographs  to  certain  railways  at  10  cents  a  day  each 
and  divide  the  proceeds  with  the  company.  Dixon  was  to 
try  to  organize  a  corporation  to  carry  out  the  terms  of  the 
contract,  and  the  device  was  to  be  tested  on  the  Erie  and  other 
railways.    It  was  attached  to  a  locomotive  of  the  Brie  Railway 
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Co.  and  tested  for  four  months  and,  according  to  the  testimony 
of  Sedgwick,  undisputed  and  somewhat  confirmed  by  numer- 
ous letters  of  the  president  of  that  compAny,  made  perfect 
records  of  what  it  was  designed  to  do.    Dixon  does  not  appear 
to  have  acted  under  this  contract,  but  became  interested  in 
some  way  in  the  arrangement  with  Edward  Schofield.    The 
latter  entered  into  an  agreement  early  in  1903,  whereby  the 
company  granted  to  him  the  sole  license  to  make,  use,  lease 
and  rent  the  chronographs  and  pay  the  company  $1  a  year 
for  any  rented  at  1  cent  a  day,  $2  a  year  for  those  rented 
at.  2  cents  a  day,  and  so  on  up  in  like  ratio.    The  agreement 
provided  that,  should  he  assign  the  contract  or  otherwise 
transfer  the  franchise,  the  assignee  should  be  informed  of  the 
contract  and  sign  an  acknowledgment  thereof,  a  copy  of  which 
should  be  immediately  delivered  to  the  company.     Schofield 
undertook  to  exercise  due  diligence  to  introduce  and  extend 
the  use  of  the  device,  and  the  company  undertook  to  furnish, 
on  request  from  Schofield,  **the  services  of  a  man  who  is 
familiar  with  the  mechanism  and  operation  of  said  chrono- 
graphs and  able  to  install  them  properly  upon  engines  and 
give  demonstrations  of  operation,  and  who  could  superintend 
the  manufacture  of  the  same'*,  such  person  to  receive  $5  a 
day  and  expenses.     According  to  Sedgwick's  testimony,  the 
apparatus  had  previously  been  tested  for  2  or  3  months  on 
a  locomotive  of  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  and  found  to  make  perfect  records.    All  this 
had  happened  prior  to  the  sale  of  the  75  shares  of  stock  on 
April  1,  1903,  to  plaintiff,  and  at  that  time,  the  contract  with 
Schofield  was  exhibited  to  him.     If,  then,  defendant  repre- 
sented to  plaintiff  that  the  chronograph  would  accurately 
register  the  speed  and  signals  of  the  locomotive  and  that  its 
efficiency  for  that  purpose  had  been  tested  by  leading  railway 
companies,  especially  the  New  York  Central  Railway  Com- 
pany, what  he  said  was  true.    What  subsequently  transpired 
does  not  prove  the  contrary. 

Undoubtedly  he  was  elated  over  the  contract  with  Scho- 


Digitized  by  LjOOQ IC 


Jan.  1916]  Mabquardt  v.  Babtlett.  753 

field,  which  promised  so  much,  after  his  long  struggle  to 
perfect  and  put  on  the  market  his  invention,  and  he  may 
have  expressed  the  opinion  to  Marquardt  that 
2.  coi^RATioNs:    it  was  the  greatest  thing  in  the  world,  and 
repriBsenu?       would  yield  millions  as  profits  to  the  com- 
of  optaSwi**"     pany.  ^But  these  were  mere  opinions,  as  his 
auditor  well  knew,  and  not  representations  of 
any  fact.    If  he  said  to  him  that  the  chronographs  could  be 
manufactured  cheaply,— at  not  to  exceed  $7  each, — ^the  record 
does  not  indicate  the  contrary.     Sedgwick,  who  was  a. me- 
chanical and  electrical  engineer,  and  had  made  several  of 
them,  testified  that  in  quantities  they  could  be  made  at  $4 
each.    His  statement  that  the  patent  was  of  great  value  mani- 
fectly  was  but  an  opinion,  and  not  a  representation  of  fact. 
But  it  is  claimed  that  he  promised  to  retain  51  per  cent 
of  the  stock,  to  the  end  that  the  company  might  be  prudently 
managed  and  plaintiff's  interests  be  fully  protected.     This 
was  merely  a  promise  of  what  he  would  do 
^"  uSSSSt^f  ^*'    thereafter,  and,  though  probably  neter  made, 
repreSaita-  *      not  a  representation  of  an  existing  fact.  The 
lae"  to  remain    transfer  of  the  stock  to  Marquardt  left  him 

with  company.  ^ 

but  153  shares,  and  these  have  been  voted  at 
all  stockholders'  meetings  since  by  plaintiff,  or  as  he  desired, 
even  though,  two  or  three  years  later,  they  were  assigned  to 
defendant  Brown.  Sedgwick  doubtless  had  previously  ex- 
pressed his  purpose  of  retaining  a  majority  of  the  stock,  but 
scarcely  would  have  so  stated  in  disposing  of  enough  to  reduce 
his  holding  below  one  third  thereof.  In  any  event,  there  was 
no  misrepresentation  of  any  existing  fact,  and  the  subse- 
quent transfer  to  Brown  wrought  no  injury  to  plaintiff.  But 
if  Sedgwick  left  the  company  contrary  to  any  promise  he 
may  have  made  to  plaintiff,  it  was  brought  about  by  the  latter, 
and  due  to  his  ungenerous  treatment.  Shortly  after  acquiring 
the  stock,  he  approached  Eaton,  who  had  furnished  Sedgwick 
$5,000  to  enable  him  to  complete  and  patent  the  device,  for 
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which  sum  he  received  100  shares  of  stock,  with  the  suggestion 
that  Sedgwick  be  eliminated.    Plaintiff  testified: 

**I  had  conversation  with  Dr.  Eaton  at  a  certain  meeting. 
I  thought  that  probably  Sedgwick  was  not  a  business  man  and 
it  should  probably  be  in  somebody  else's  hands  and  that  it 
would  be  better-  if  he  would  give  up  the  management  and 
somebody  else  take  it  and  Dr.  Eaton  thought  that  would  be 
better  for  all  of  us  and  better  for  Prof.  Sedgwick,  and  he 
thought  we  ought  to  try  it  that  way,  and  it  was  finally  agreed 
that  Dr.  Eaton,  who  had  long  been  a  friend  of  Prof.  Sedg- 
wick's would  go.  and  talk  to  him  and  tell  him  frankly  that 
was  the  situation.  That  was  the  substance  of  what  I  and  Dr. 
Eaton  and  the  other  directors  agreed  to.  Up  to  this  time 
Prof.  Sedgwick  had  been  general  manager  of  the  company's 
affairs.  We  had  this  conversation  and  finally  agreed  that  it 
would  be  better  if  some  business  man  had  the  management  in 
place  of  Prof.  Sedgwick  and  Dr.  Eaton  was  to  talk  to  Prof. 
Sedgwick  about  that." 

Eaton*  interviewed  Sedgwick,  and  the  latter  may  tell  the 
story: 

**  About  six  weeks  prior  to  this  time  (meeting  of  stock- 
holders, June,  1903)  Dr.  Eaton  wrote  me  to  meet  him  in  Oil 
City,  Penn.,  where  he  was  lecturing  and* I  did  so,  and  stayed 
all  night  with  him.  He  was  my  lifelong  friend.  He  baptized 
all  my  children  and  we  were  companions  in  the  ministry 
together.  I  thought  the  world  of  him, — ^no  friend  on  earth 
had  stood  by  me  better  than  he  had;  but  he  tells  me  now  1 
have  to  get  out,  without  any  consultation  with  the  directors, 
as  was  testified  by  Mr.  Marquardt  here  yesterday,  that  it  was 
decided  I  was  not  a  business  man,  I  was  nothing  but  a 
preacher  and  I  was  now  to  step  out.  I  had  spent  $4,000.00 
of  my  own  money,  independent  of  all  anybody  else  had  spent, 
to  get  this  where  it  was,  and  had  given  it  four  and  a  half 
years  of  the  best  of  my  life.  I  was  about  exhausted ;  but  the 
victory  was  ours,  and  Dr.  Eaton  comes  to  me  now  and  tells 
me  I  had  to  get  out,  that  he  would  like  to  have  me  stay  on 
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the  board  as  a  director,  but  the  management  of  the  company 
must  pass  into  their  hands.  He  told  me  .  .  .  that  it  was 
best  for  all  interests  that  now,  having  won  the  battle,  that  I 
take  a  good,  long  rest,  it  would  do  me  good,  and  I  guess  it 
would.  I  was  simply  brokenhearted.  I  could  not  and  did 
not  answer  him,  but  told  him  I  would  take  it  under 
consideration.*' 

They  met  again,  later,  when  he  agreed  to  step  out,  but 
declined  to  be  a  director,  and  shortly  afterwards,  left  for 
California.  Eaton  admitted  meeting  Sedgwick,  but  testified 
that  the  withdrawal  was  on  his  (Sedgwick's)  suggestion. 
Possibly,  but  not  likely,  so  soon  after  the  making  of  contracts 
which  he  evidently  thought  assured  the  fruition  of  all  his 
labors.  Eaton  doubtless  put  the  matter  nicely  to  his  old 
friend,  who  caught  the  purport  of  it  all  and  accepted  the 
inevitable  on  the  hint,  without  waiting  to  be  kicked  out.  The 
stockholders,  at  their  meeting  in  June  of  that  year  (1903), 
resolved  their  **  cordial  appreciation  of  the  long  and  faithful 
work  which  he  (Sedgwick)  had  done  and  for  the  successful 
issue  of  his  labors",  but  made  no  mention  of  his  ill  health, 
owing  to  which,  E^ton  testified,  he  left.  The  plaintiff,  his 
son,  C.  6.  Marquardt,  and  defendant  Brown  were  elected 
directors,  who  later  elected  plaintiff  president.  Brown  secre- 
tary, and  C.  G.  Marquardt  treasurer  and  general  manager 
of  the  corporation.  Plaintiff  has  continued  as  president  and 
Brown  as  secretary  since.  C.  G.  Marquardt  continued  as 
general  manager,  until  June  6,  1906,  when  E.  L.  Eaton  suc- 
ceeded him  and  continued  in  that  office,  though  the  last  stock- 
holders' meeting  appears  to  have  been  in  1910,  and  the  last 
directors'  meeting,  in  1909.  In  1903,  Schofield  transferred 
Hs  contract  with  the  company  to  a  corporation  organized  by 
him,  known  as  the  Railway  Chronograph  Company,  and  it 
required  a  model  and  a  suitable  person  to  superintend  the 
making.  The  general  manager  sent  one  of  the  machines  made 
under  the  supervision  of  Sedgwick  and  had  the  Milwaukee 
Metal  Company  make  two  machines  by  comparison  with  the 
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model  and  blue  prints  furnished  by  defendant,  but  C.  G. 
Marquardt  and  Eaton  testified  that  neither  would  work.  He 
then  employed  Beaubien,  a  typewriter  expert,  who  had  as- 
sisted Sedgwick  and  whom  the  latter  recommended,  to  make 
another,  and  it  proved  defective.  But  none  of  these  were 
tested  save  on  a  table,  and  the  testimony  of  Sedgwick  was 
to  the  eflfect  that  the  motion  of  the  engine  was  requisite  to 
the  steady  unrolling  of  the  tape,  and  he  so  advised  by  letter. 
The  secretary  proposed  that  Sedgwick  be  employed  to  make 
a  new  machine  or  make  over  the  old  one ;  but  the  manner 
did  not  want  to  adopt  the  suggestion,  ** because  we  don't  think 
Sedgwick  knew  anything  about  it*'.  Sedgwick  had  written, 
November  4,  1904 : 

"As  what  Beaubien  says  about  the  chronographs,  I  do 
not  think  he  is  entitled  to  any  further  credence  from  us  in 
any  matter  whatever,  and  you  need  not  pay  the  slightest  at- 
'tention  to  what  he  may  say  or  do  in  the  future.  The  chrono- 
graph known  as  the  N.  Y.  C.  chronograph  is  standard  and 
a  perfect  model  for  the  Milwaukee  folks  to  go  by.  .  .  .  If 
Dixon  has  the  machine  sent  him,  he  has  all  he  can  ask;  and 
when  he  is  ready  to  install,  I  will  be  on  hand  and  show  them 
how  to  do  it.  Mr.  Brown  writes  this  week  that  Dixon  wanted 
a  chronograph,  and  I  wrote  him  to  send  him  the  one  I  have 
spoken  of." 

E.  L.  Eaton  testified  to  having  the  machines  made;  that 
Sedgwick  furnished'  the  machine  tested  on  the  railroads,  as 
recited,  and  added  **a  set  of  blue  prints  and  gave  them  to  the 
company  at  Milwaukee  that  was  to  make  the  standard  machine, 
and  these  were  the  old  machines  rebuilt,  or  varied  from  in 
several  particulars.  I  cannot  tell  you  what  the  particulars 
are",  but  it  was  found  the  new  machines  would  not  work 
when  tested  on  a  table.  One  was  sent  to  Sedgwick,  who  re- 
turned it,  saying  that  it  would  work  all  right  if  attached  to 
an  engine.  Eaton  testified  that  it  would  not  work  on  an  engine 
or  table,  for  that  the  tape  would  stand  still  a  few  seconds  and 
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then  jump  %  of  an  inch.  On  cross-examination,  he  admitted 
that  he  had  never  seen  it  tested  on  an  engine.  He  had  this 
rebuilt  by  Beaubien  and  supposed  it  perfect,  but  it  proved 
somewhat  defective.  At  the  stockholders'  meeting  in  1907,  a 
resolution  was  adopted,  reciting  that  Sedgwick  had  directly 
or  impliedly  promised  the  stockholders  that  **he  would  never 
withdraw  either  his  personal  or  financial  interest  from  the 
chronograph ;  that  he  would  faithfully  devote  himself  to  the 
mechanical  perfecting  of  the  machine ;  and  that  he  would  use 
his  utmost  endeavors  to  secure  its  adoption  by  the  railroads"; 
and  that  he  had  not  done  so;  and  denouncing  his  conduct  as 
equivalent  to  fraud  and  obtaining  money  under  false  pre- 
tenses; and  requesting  ''said  Hiram  G.  Sedgwick  to  return  to 
the  service  of  this  company  and  fulfill  the  pledges  he  has 
made  to  us;  that  he  perfect  the  chronograph  and  make  it  a 
standard  machine;  that  he  conduct  an  adequate  and  satis- 
factory test  u{y)n  at  least  one  of  the  principal  railroads ;  and  i 
that  he  faithfully  represent  the  chronograph  to  the  railroad 
officials  and  use  his  utmost  endeavor  to  secure  its  adoption 
by  such  railroad".  And  yet  Sedgwick  was  advising  that  the 
machine  tested  by  more  than  a  year's  use  and  found  to  record 
perfectly  be  used  as  a  model,  but  the  company's  managers 
never  adopted  the  suggestion ;  he  insisted  that  the  tape  would 
not  run  evenly  when  tested  on  a  table  and  that  the  motion  of 
the  engine  would  accomplish  this,  but  these  managers,  Mar- 
quardt  and  Eaton,  never  caused  to  be  made  or  witnessed  a 
test  elsewhere  than  on  a  table.  He  is  accused  in  the  resolution 
of  abandoning  the  enterprise;  but  in  fact,  he  was  ready  at 
all  times  to  render  services  to  the  company  without  compensa- 
tion other  than  his  actual  expenses.  Eatoji  wrote  him,  Novem- 
ber 25,  1905,  asking  him  to  install  machines  on  engines  of 
several  roads  and  instruct  mechanics  how  to  care  for  them, 
adding : 

**  Perhaps  a  week  or  ten  days  at  each  place  would  be 
sufficient.    Our  directors  are  willing  to  pay  your  expenses  both 
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ways  and  your  local  expenses,  not  to  exceed  $5.00  per  day, 
while  making  the  installations,  etc.  We  hope  you  will  consent 
to  come  and  do  this  for  us.  Your  coming  to  do  this  work 
for  us  will  sweeten  up  everybody." 

Sedgwick  responded,  saying  that  he  had  proflfered  his 
services  repeatedly  gratuitously,  and  would  come  on  the 
terms  named,  but  suggested  that  the  expense  money  be  ad- 
vanced. This  proved  agreeable  to  Eaton,  and  their  corre- 
spondence shows  conclusively  Sedgwick's  readiness  to  render 
services  without  compensation  other  than  his  expenses  in 
building  or  installing  or  testing  the  machines,  and  that  the 
reason  he  did  not  do  as  requested  was  the  failure  of  the 
company  to  advance  his  expenses.    Eaton  testified: 

"So  far  as  I  know,  there  is  not  a  man  in  the  company  but 
what  believes  still  that  the  thing  is  capable  of  being  made  a 
success  if  any  mechanic  will  take  hold  of  it  and  make  it  so; 
but,  as  far  as  we  know,  he  is  the  only  man  on  earth  that 
can  do  it." 

And  again: 

"My  idea  about  the  chronograph  is  that  it  is  a  good  idea. 
I  have  no  objection  to  saying  that  the  device  is  good.  The 
only  trouble  in  my  mind  was  that  the  stockholders  were 
afraid  we  did  not  have  a  correct  machine,  and  it  would  not  do 
to  go  and  manufacture  imtil  we  did.  That  blocks  the  way  all 
the  time,  and  was  the  only  question.  ...  I  mean  by 
saying  that,  the  idea  is  a  good  one  if  we  can  get  a  machine 
that  would  do  it." 

But  aU  this  does  not  prove  the  falsity  of  the  representa- 
tions of  defendant,  made  to  plaintiff  in  buying  the  stock.  It 
tends  rather  to  establish  the  inefficiency  of  the  so-called  busi- 
ness management,  installed  when  the  inventor  was  eliminated 
from  participation  in  the  affairs  of  the  company.  In  a  letter 
written  to  Brown  in  1907,  Eaton  touches  the  real  difficulty : 

"This  company  can  never  advance  one  inch  with  its 
present  members.    Marquardt  will  do  nothing.    He  is  too  old. 
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He  has  lost  his  interest  and  his  grip.  He  does  not  believe 
or  trust  any  of  us.  The  chronograph  will  never  breathe  the 
breath  of  life  as  long  as  he  controls  its  stock;  so  I  propose 
that  we  go  to  work  and  get  the  stock,  if  possible,  into  the 
hands  of  someone  who  will  at  least  try  to  save  the  wreck. 
.  .  .  Yet  it  seems  to  me  that  we  are  a  lot  of  chumps  to 
lay  down  and  do  nothing,  when  we  know  we  have  a  machine 
that  will  do  exactly  what  railroads  want  done." 

Those  in  control  were  not  ready  to  invest  or  advance  the 
necessary  expenses  to  accomplish  anything  with  the  invention. 
Whatever  was  done  after  the  elimination  of  the  inventor  did 
not  controvert  what  defendant  claimed  the  device  had  done 
or  would  do,  and  neither  established  the  falsity  of  Sedgwick's 
representations  to  plaintiff,  nor  that  the  patents  or  device 
were  worthless. 

C.  G.  Marquardt  and  Eaton  testified  that  the  defective 
machines  made  under  their  supervision  were  of  no  value; 
but  as  to  whether  the  invention  was  of  value,  the  record  is 
silent.  The  machines  so  made  are  not  shown  to  have  been 
constructed  exactly  like  the  model  actually  tested  by  long 
use  on  locomotives.  The  so-caUed  business  management 
inaugurated  in  1903,  undertook  to  conduct  the  business  prac- 
tically without  means,  and  was  without  that  skill  and  busi- 
ness sagacity  so  essential  to  the  manufacture  and  promotion 
of  the  use  of  mechanical  devices.  They  were  neither  ready 
to  accept  the  machine  tested  by  actual  trial  on  the  railroads 
as  a  model  nor  to  act  on  the  information  from  Sedgwick  that 
the  machine  could  not  be  made  to  work  accurately  on  a  table, 
but  must  have  the  motion  of  an  engine,  in  order  to  move  the 
tape  uniformly.  Even  those  made  under  the  **  business  man- 
agement" were  not  subjected  to  this  test.  As  said,  the  de- 
fendant's services  were  at  all  times  at  the  company's  com- 
mand, he  exacting  only  the  payment  of  his  expenses.  The 
stockholders  declined  to  advance  even  these,  though  well 
assured,  as  it  seems,  that  the  result  would  be  such  a  machine 
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as  they  desired.  If  there  was  any  lack  of  fidelity  in  the 
attitude  of  Sedgwick  towards  this  company,  this  record  is 
silent  thereon;  but  it  does  disprove  the  charges  of  his  ac- 
cusers. Our  conclusion  is  that  the  plaintiff's  defense  to  the 
counterclaim  was  not  proven,  and  judgment  should  have 
been  entered  thereon,  as  prayed. — Reversed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 
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Abstract  of  Titlb  to  Appeal  and  Error 

ABSTRACT  OF  TITLE.     See  Brokers,  2. 
ACTIONS. 

.  Nature  and  Form. 

Waiving  tort.    Whenever  a  party  has  derived  a  pecuniary  advan- 
1     tage  for  a  wrong  done  by  him,  the  person  wronged  can  waive  the 
tort  and  maintain  an  action  on  the  contract.    Jewell  v.  Nuhn, 
112. 

ANIMALS. 

Killing  Animals. 

Killing  dogs:  Conditions  justifying.  To  tell  the  jury  that  no 
1  right  exists  to  kill  a  dog,  unless  he  was  "caught  in  the  very  act" 
of  worrying,  etc.,  some  domestic  animal,  is  too  restrictive,  yet 
harmless  under  a  record  not  disclosing  any  present  act  of  the 
dog,  or  any  act  approximately  present,  justifying  the  killing. 
State  V.  Wolflf,  187. 

APPEAL  AND  EBKOB.    See  Criminal  Law,  11. 

Decisions  Reviewable. 

Constitutional  questions:     Non-appeal  by  successful  party.    Con- 

1  stitutional  questions  ruled  against  a  non-appealing  litigant  will 
not  be  considered  on  an  appeal  by  the  opposite  party.  Tuttle 
V.  Hutchison,  503. 

Scope  of  inquiry:    Moot  question:    Repeal  of  "Mulct  Act."    Courts 

2  will  not  adjudicate  a  question  bearing  on  a  statute  right,  even 
existing  at  the  time  an  action  is  commenced,  when  such  right, 
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prior  to  trial,  is  wholly  taken  away  by  a  valid  repeal  of  the 
statute.  So  held  on  repeal  of  the  "Mulct  Act".  Hatz  v.  Board, 
366. 

Appeal   by   legal   nonentity.     An    appeal    (assuming   such   to   be 

3  possible)  by  or  in  the  name  of  that  which  is  simply  a  naked 
trade  name  will  not  be  reviewed  on  appeal.  Barber  v.  City 
Drug  Store,  651. 

Right  op  Review. 

Estoppel  to  allege  error:     Requesting  instructions  on  issues.    He 

4  who  recognizes  that  issues  are  pending  before  the  jury,  and 
requests  instructions  bearing  thereon,  will  not  be  permittejl, 
when  defeated,  to  claim  that  there  was  no  evidence  before  the 
jury  to  support  such  issues.     Cheney  v.  Stevens,  288. 

Reservation  op  Grounds. 

Review:     Objeirtions  first  made  on  appeal.     Objections  not  made 

5  in  trial  court  will  not  be  considered  on  appeal.  Steburg  v. 
Vincent,  etc.,  Co.,  248. 

Motion    for   new   trial:      Failure    to   assign    grounds:      ''Verdict 

6  unsupported  by  evidence."  The  objection  that  the  verdict  is 
not  supported  by  the  evidence  cannot  be  presented  for  the  first 
time  in  the  Supreme  Court.    Cheney  v.  Stevens,  288. 

Motion  for  new  trial:     ''Verdict  contrary  to  law."   An  objection. 

7  in  a  motion  for  a  new  trial,  that  the  verdict  is  "contrary  to 
law",  no  exceptions  to  the  instructions  having  been  at  any 
time  reserved,  raises  no  question.    Cheney  v.  Stevens,  288. 

Abstracts. 

Amended   abstract:     Failure   to   file  in   time:     P«ialixing   with 

8  costs.  An  amended  abstract  should  be  filed  by  appellee  within 
15  days  after  the  receipt  of  appellant's  abstract.  (Rule  32.) 
But  the  court  is  not  disposed,  as  a  rule,  to  strike  a  belated 
amendment,  and  will  usually  penalize  an  unexplained  delay  by 
appropriate  order  as  to  costs.    Ford  Paving  Co.  v.  Elzy,  38. 

Scope:     Record  presented:     Sufficiency.     It  is  quite  elementary 

9  that  he  who  complains  of  error  must  present  enough  of  the 
record  to  enable  the  court  to  determine  the  question.  Cedar 
County  V.  Moore,  286. 


Digitized  by  LjOOQ IC 


Index,  Vol.  173.  763 

Appeal  and  Error  Continued 

Assignment  of  Errors.  > 

Motion  for  new  trial:    Jury  disregarding  issues.    If  it  be  claimed 

10  that  the  jury  disregarded  the  issues  submitted  to  It,  proper 
exceptions  or  assignments  of  error  should  be  employed  to  call 
the  court's  attention  thereto.  The  objection  that  the  "verdict 
is  contrary  to  law"  presents  no  such  question.  Cheney  v. 
Stevens,  288. 

Omnibus  assignment    An  omnibus  assignment  of  error  is  insuffi- 

11  cient  to  rais&  any  question.  So  held  where  the  assignment 
was  the  naked  statement  that,  ''The  court  erred  in  admitting 
the  testimony  of  (eight  named  witnesses).  Handlan-Buck 
Co.  V.  Waterloo,  etc.,  Co.,  452. 

Briefs. 

Form  and  requisites:     Points  originally  relied  on  for  reversal: 

12  Conclusiveness.  It  is  important  that  an  appellant  develop  and 
clearly  state,  in  his  original  brief,  the  points  or  propositions 
relied  on  for  a  reversal,  because  he  must  stand  or  fall  thereon. 
(Rule  5.3.)  An  attempt,  through  a  subsequently  filed  "amended 
brief",  to  depart  from  the  propositions  contained  in  the  original 
brief  may  be  successfully  met  by  a  motion  to  strike.  State 
y.  Thomas,  408. 

Review. 

Questions   of  fact:     Conflicting  evidence.     Under  a  fair  conflict 

13  of  evidence,  the  flndings  of  a  jury  on  questions  of  fact  are 
conclusive  with  the  appellate  court.  So  held  where  the  jury 
found  that  the  defendant  did  not  have  notice  of  a  nonrecorded 
contract  of  conditional  sale.  Handlan-Buck  Co.  v.  Waterloo, 
etc.,  Co.,  452. 

Exclusion  of  question:     Necessary  to  show  prejudice.    Error  may 

14  not  be  predicated  on  the  exclusion  of  questions  which  in  no 
manner  suggest  the  answers  expected,  especially  when  the  court 
indicates  to  counsel  that  it  does  not  understand  the  trend 
of  the  questions  and  counsel  fails  to  enlighten  the  court.  State 
V.  Sayles,  374. 

Reversal. 

Proceeding  after  remand.     A  general  order  of  reversal  in  a  law 

15  action,  tried  in  the  lower  court  to  a  jury,  has  the  effect  of 
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sending  the  cause  back  to  the  lower  court  for  fuU  retrial,  even 
though  the  opinion  on  reversal  shows  that  the  evidence  was 
insufficient  to  sustain  the  judgment  of  the  lower  court.  The 
supreme  court  may  avoid  a  retrial,  if  the  circumstances  war- 
rant, by  entering,  or  by  specifically  ordering  the  lower  court  to 
enter,  a  final  judgment.  (Sec.  4139,  Code  Sup.,  1913.)  Landis 
V.  Interurban,  466. 

Proceeding  after  remand:     Replevin:     Value  of  property:     Pro- 

16  cednre.  Where  plaintiff,  ^  by  writ  of  replevin,  secured  posses- 
sion of  and  judgment  for  certain  property  and,  on  appeal, 
the  judgment  was  reversed,  the  holding  being  that  defendant 
was  the  owner  and  entitled  to  the  possession  of  the  property, 
and  the  cause  was  remanded  for  judgment  accordingly,  where- 
upon the  defendant  elected  to  take  a  money  judgment,  held 
quite  immaterial  whether  the  court  sustained  defendant's 
motion  for  money  judgment,  on  the  receipt  of  evidence  of  value, 
or  overruled  such  motion  and  set  the  cause  for  retrial  on  the 
question  of  value  only.     Cable  Co.  v.  Miller,  384. 

Subsequent  Appeals. 

Law  of  case:    Duty  of  court  to  follow.    Tli^  law  as  to  any  point 

17  in  the  case,  as  declared  by  the  court  on  appeal,  is  binding  on 
the  court  on  retrial  on  the  same  record.  So  held  where,  on 
appeal,  the  court  held  that  the  location  of  a  gauge  cock  was 
not  in  any  manner  the  cause  of  the  explosion  of  a  boiler. 
Kirby  v.  Railway,  144. 

APPEARANOE.    See  Certiorari,  3. 
ASSAULT. 

What  Constitutes. 

Robbery:  Assault  with  intent  to  rob:  Elements  of  "assault":  Evi- 
1  dence.  One  is  guilty  of  an  assault  who  makes  active  prepara- 
tion to  do  unlawful  corporal  violence  to  another  and,  with  the 
ability  and  intent  to  immediately  apply  such  violence,  does  some 
overt  act  indicative  of  such  intent.  Such  overt  act  is  necessary, 
but  direct  attempt  at  violence  is  not  necessary.  State  v.  Lewis, 
643. 

ASSAULT  WITH  INTENT,  ETC.     See  Robbery. 
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Attorkst  and  Client  to  Bridges 

ATTORNEY  AND  CLIENT.      See  Receivers,  4,  5. 

Authority  op  Attorney. 

ReceiTing  money  due  on  judgment.    An  attorney  whose  authority 

1     has  not  been  revoked  has  authority  to  receive  from  the  clerk 

the  amount  of  a  judgment  rendered  in  a  proceeding  in  which 

the  attorney  was  employed  by  the  judgment  plaintiff.     Hough 

V.  Bank,  48. 

BAILMENT.     See  Sales,  3. 
Actions. 

Plea  of  abatement:     Sufficiency  of  evidence.     Evidence  reviewed, 

1  and  held  insufficient  to  establish  a  plea  in  abatement  to  the 
effect  that  rentals  of  leased  personal  property  were  not  due. 
Ford  Paving  Co.  y.  Elzy,  38. 

Damages. 

Liability  of  bailee:     Evidence.    Record  held  to  justify  a  recovery 

2  of  damages  for  injury  done  to  leased  personal  property  while 
in  possession  of  the  bailee.    Ford  Paving  Co.  v.  Elzy,  38. 

BANKS  AND  BANKING.     See  Evidence,  7. 

Deposits. 

Erronedus  or  improper  credit:  Right  to  correct.  The  entry  on 
1  the  books  of  a  bank  of  a  credit  in  favor  of  one  dealing  with 
the  bank,  followed  by  the  issuance  and  delivery  of  a  deposit 
slip,  does  not  conclude  the  bank,  and  such  entry,  if  erroneous, 
or  made  under  a  misapprehension  of  the  facts,  may  be  cor- 
rected, so  long  as  it  remains  a  mere  matter  of  bookkeeping 
Hough  V.  Bank,  48. 

BILLS  OF  LADING.  See  Carriers,  2,  3. 
BILLS  AND  NOTES.       See  Contracts,  2. 
BBIDGES.     See  Statutes,  1. 
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Regulation  op  Use. 

street  railways:  Duty  to  construct,  etc:  Nature  of  duty.  A 
1  statutory  requirement  that  street  railways  shall  "construct, 
reconstruct  and  repair",  within  certain  specified  limits,  the 
paving  or  flooring  on  public  bridges  occupied  by  them,  is  not 
an  exercise  of  the  "taxing"  power,  but  is  a  prescribing  of  a 
condition  on  which  such  companies  are  permitted  to  occupy 
and  make  use  of  the  public  streets  and  bridges.  Cedar  Rapids, 
etc.,  Co.  V.  City,  386. 

BROKERS.     See  Husband  and  Wife^  ]. 
Authority. 

Closing  sale  at  point   other  than   owner's  residence.     A  naked 

1  authority  to  effect  a  sale  of  land  implies  no  authority  what- 
ever to  contract  for  the  passing  of  conveyances  and  the  pay- 
ment of  the  purchase  price  at  a  point  other  than  the  residence 
of  the  owner,  even  though  such  owner  resides  in  a  distant 
state.    Anderson  v.  Howard,  4. 

Agreement  to  furnish  abstract.    A  naked  authority  to  effect  a  sale 

2  of  land  carries  no  implied  authority  in  the  broker  to  bind  the 
owner  to  furnish  an  abstract  of  title — let  alone  an  abstract 
showing  such  clear  title  as  vendee's  attorney  may  find  to  be 
correct.    Anderson  v.  Howard,  4. 

Assignment  of  outstanding  lease.    A  naked  authority  to  effect  a 

3  sale  of  land  carries  no  implied  authority  in  the  broker  to 
bind  the  owner  to  assign  to  vendee  an  outstanding  lease. 
Anderson  v.  Howard,  4. 

Naked  authority  to  sell:    Provision  for  warranty  deed.    Whether 

4  naked  authority  to  negotiate  a  sale  carries  implied  authority 
to  bind  the  owner  to  furnish  a  toofranty  deed,  quaere.  Ander- 
son V.  Howard,  4. 

Revocation :     Acts  constituting  revocation.     A  broker,  authorized 

5  to  negotiate  a  sale  of  lands,  with  reserve  power  in  the  owner 
to  effect  a  sale  himself,  is  ipso  facto  shorn  of  all  authority  to 
further  act  when  the  owner,  on  being  apprised  of  an  unau- 
thorized sale,  (a)  promptly  repudiated  the  same  and  (b) 
notified  the  broker  that  he  himself  was  n^^tiating  a  sale. 
Anderson  v.  Howard,  4. 

"Caah"  sale.    A  sale  for  $24,000,  payable  "$100  on  the  execution 

6  of  the  contract  of  sale  and  $23,000  when  good  warranty  deed 


Digitized  by  LjOOQ IC 


Indbx,^Vol/173.  767 

Brokbrs  Continued  to    Building  and  Loan  Associations 

and  abstract  showing  clear  title  shall  be  delivered  and  found 
to  be  correct  by  vendee's  attorney",  is  not  a  oaah  sale.  Ander- 
son V.  Howard,  4. 

Commission. 

When  earned:     Discharge  of  broker:     Sale  by  owner.    One  who 

7  has  given  his  broker  exclusive  authority,  for  a  named  time, 
to  effect  a  sale  of  his  land  on  specified  terms,  except  with  a 
proviso  that  he  (the  owner)  might  himself  sell,  may,  on 
receiving  an  offer  from  the  broker  not  in  accordance  with  the 
terms  of  the  granted  authority,  repudiate  the  agency  of  the 
broker  and  close  a  pending  sale  effected  by  himself,  without 
liability  to  the  broker.    Anderson  v.  Howard,  4. 

When  earned:     Disregard   of  authority:  -  Unwarranted '  assnmp- 

8  tion  of  implied  authority.  A  broker  employed  to  negotiate 
a  sale  of  lands  must  obey  instructions — must  act  strictly 
within  the  authority  given.  Any  unratified,  material  departure 
therefrom,  either  in  the  way  of  assuming  to  bind  his  principal 

(a)  by  terms  directly  at  war  with  his  specific  instructions,  or 

(b)  by  independent  provisions  mistakenly  assumed  on  his  part 
to  be  implied,  vitiates  his  entire  work  and  deprives  him  of 
all  compensation.     Anderson  v.  Howard,  4. 

Action  for  compensation:     Pleading:     Express  contract:     Qnan- 

9  tnm  mernit:  Variance.  A  broker  who,  in  his  pleading,  plants 
his  right  to  recover  solely  on  an  express  contract  of  employ- 
ment and  not  on  any  claim  of  quantum  meruit ^  must  recover 
upon  proof  of  such  express  contract  and  compliance  therewith, 
or  not  at  all.  So  held  where  the  evidence  wholly  failed  to  show 
that  the  wife,  jointly  sued  with  her  husband  on  an  express 
contract,  ever  contracted  with  the  broker  or  authorized  her 
husband  to  so  contract  for  her.     Bierkamp  v.  Beuthien,  436. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Articles  op  Incorporation. 

Lien  on  shares:  "Debt'':  Construction.  One  who  lends  money 
1  to  a  stockholder  of  a  corporation  and  takes  the  stockholder's 
stock  as  collateral,  with  notice  that  the  articles  of  incorpora- 
tion reserve  a  lien  on  the  stock  of  the  stockholders  in  favor 
of  the  corporation  for  any  "debt"  due  from  the  stockholder 
to  the  corporation,  should,  in  construing  the  word  "debt", 
take  into  consideration  the  fact  that  he  is  a  volunteer,  and 
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that  the  article  was  framed  by  the  corporation,  and  there- 
fore intended  to  be  as  plenary  aa  possible  in  protecting  its 
interests.    Jewell  v.  Nuhn,  112. 

Lien  on  shares:    ''Debt":    Constrnction.    Where  the  law  is  in  con- 

2  flict  on  whether  the  word  "debt"  may  not  hare  a  broader 
meaning  than  a  sum  of  money  due  under  certain  and  express 
agreement,  one  who  loans  upon  stocks,  with  knowledge  that 
the  same  are,  under  the  articles  of  incorporation,  liable  for 
the  debts  of  the  stockholders  of  the  corporation,  buys  at  the 
peril  of  having  the  word  "debt",  thus  used,  construed  to  oover 
a  liability  of  the  stockholder  for  embezzling  the  mon^  of  the 
corporation.     Jewell  v.  Nuhn,  112. 

Stockholder  bold  to  knowledge.    Where  a  pledgee  of  stock  of  a 

3  building  and  loan  association  was  himself  a  stockholder  of 
the  association,  the  articles  of  incorporation  were  notice  to 
him  of  a  lien  created  on  the  stock  by  such  articles  in  favor 
of  the  corporation.    Jewell  v.  Nuhn,  112. 

Lien  on  shares:    ''Debt":     Construction.    The  word  "debf,  within 

4  the  meaning  of  articles  of  incorporation  providing  that  the 
corporation  shall  have  a  lien  on  the  stock  of  its  stockholder 
for  any  "debt"  due  the  corporation,  may  be  construed  to  be 
sjmonymous  with  "claim";  and  in  that  sense,  the  word  em- 
braces a  cause  of  action  for  trover,  and  is  broad  enough  to 
cover  civil  liability  for  embezzlement.    Jewell  v.  Nuhn,  112. 

Lien  of  Corporation. 

Stock  of  defaulting  officer:    Pledgee:    Priority.    A  stockholder  of 

5  a  building  and  loan  association,  receiving,  as  collateral  secur- 
ity  to  a  loan,  an  assignment  of  the  stock  of  a  fellow  stock- 
holder, who  was  then,  but  without  the  knowledge  of  either 
the  pledgee  or  the  corporation,  an  embezzler  of  the  funds  of  the 
corporation,  takes  such  stodc  subject  ta  a  liea  in  favor  of  the 
corporation  to  the  amount  of  the  embezzlement  existing  at  the 
date  of  the  loan,  the  pledgee  having  constructive  notice,  at 
least,  of  the  articles  of  incorporation  reserving  such  lien. 
Jewell  V.  Nuhn,  112. 

BX7BDEN  OF  PROOF.      See  Carriers,  1;  Commerce,  1,  2; 
Master  and  Servant,  6 ;  Partnership,  4. 
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Cabbibrb  to  -^  Certiorari 

OABRIEBS. 

Carriage  op  Gooi>s. 

Delay:     Burden  of  proof.     In  actions  for  damages  for  negligent 

1  delay  in  the  transportation  of  property  by  a  common  carrier, 
the  burden  of  proof  is  distributed  between  shipper  and  carrier 
as  follows: 

1.  On  the  shipper  to  show  the  unusual  delay. 

2.  On  the  carrier  to  show  legal  justification  for  such  un- 
usual delay.  (Sec.  2116,  Sup.  Code,  1913.)  Carr  v.  Railway, 
444. 

Interstate  shipments:     Limitation  of  actions.    A  provision  in  an 

2  interstate  bill  of  lading,  signed  by  both  carrier  and  shipper, 
providing  that  no  suit  for  the  recovery  of  any  claim  by  virtue 
of  the  contract  shall  be  sustainable  unless  brought  within  six 
months  next  after  the  cause  of  action  occurs,  is  reasonable 
and  valid,  Sec.  2074,  Code,  1897,  prohibiting  contracts  which 
limit  the  common  law  liability  of  common  carriers,  now  having 
no  application  to  interstate  shipments.  Baldwin  v.  Railway, 
524. 

Interstate  shipments:     Written  notice  of  loss.     A  provision   in 

3  an  interstate  livestock  bill  of  lading,  signed  by  both  carrier 
and  shipper,  providing  that,  as  a  condition  precedent  to  re- 
covering damages  for  any  injury  to  or  delay  in  transporting 
the  stock,  the  shipper  shall  promptly,  and  before  such  stock 
is  removed  from  the  point  of  destination  or  mingled  with 
other  stock,  give  the  carrier  notice  in  writing  of  such  claim, 
is  a  reasonable  and  valid  provision.  Whether  a  provision 
that  such  notice  shall  be  given  within  one  day  after  the  de- 
livery of  the  stock  at  point  of  destination  is  valid,  qiiaere,  but 
where  the  shipper  never  gave  any  notice  except  his  notice  of 
suit,  commenced  two  months  after  the  delivery  of  the  stock, 
held,  he  could  not  recover.    Baldwin  v.  Railway,  624. 

CERTIORARI.     See  iNTOiacATiNo  Liquors,  5. 
Form  of  Writ. 

Writ:     To  whom  directed:     Contempt:     Intoxicating  liquors.     A 

1     writ  of  certiorari,  to  review  contempt  proceedings  heard  by 

the  court,   for   violation   of   the   intoxicating  liquor   statutes, 

should  be  directed  to  the  presiding  judge,  by  name,  who  heard 

and  decided  the  proceedings.     Tuttle  v.  Hutchison,  503. 

Vol.  173  U.— 49 
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Proceeding  Under  Writ. 

I>efective   writ:      How   reached.     A   defective  writ   of   certiorari 

2  should  be  met  by  motion  to  dismiss,  not  by  objection  to  the 
jurisdiction  of  the  court  to  which  return  is  made.  Tuttle 
▼.  Hutchison,  503. 

Erroneous  writ:     Appearance:     Effect.    Appearance  to  and  com- 

3  pliance  with  a  writ  of  certiorari  cures  errors  of  form  therein. 
Tuttle  V.  Hutchison,  503. 

OOMHEBOE.    See  Carriers,  1,  2,  3. 
Interstate  Commerce. 

Delay  in  shipment:  Burden  of  proof:  Federal  and  state  statutes. 
1  The  Interstate  Commerce  Act  (24  Stat,  at  Large,  379;  34 
Stat,  at  Large,  584;  36  Stat,  at  Large,  539)  enacts  no  rules 
of  evidence  (conceding,  arguendo,  such  power  in  Congress) 
governing  the  burden  of  proof  in  actions  for  damages  for 
delay  in  interstate  freight  shipments.  Therefore,  Sec.  2116, 
Sup.  Code,  1913,  in  so  far  as  it  determines  such  burden  of 
proof,  is  controlling  with  the  courts  of  this  state.  Carr  v. 
Railway,  444. 

''Duty  of  carrier  to  deliver  with  reasonable  dispatch":  Federal 
2  and  state  statutes.  Sec.  1  of  the  Interstate  Commerce  Act,  as 
amended  by  the  act  of  June  18,  1910  (36  Stat,  at  Large,  539, 
645),  defining  "transportation",  and  obligating  the  carrier  to 
furnish  the  same,  is  in  no  manner  contradictory  to  or  incon- 
sistent with  that  part  of  Sec.  2116,  Sup.  Code,  1913,  which 
provides  that  freight  shall  be  transported  "with  M  reason- 
able dispatch";  and  therefore  the  state  statute  is  not  super- 
seded by  the  Federal  Act.    Carr  v.  Railway,  444. 

CONFLICT  OP  LAWS.    See  Commerce,  1,  2. 

CONSIDERATION.     See  Contracts,  1. 

CONSPIRACT. 

Civiii  Liability.  ' 

Evidence:     Newspaper  subscription  contest:     Fraudulent  casting 
1    of  ballots.    Circumstantial  evidence  may  be  sufficient  to  estab- 
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lish  the  existence  of  a  conspiracy.  So  held  where  the  charge 
was  that  the  promoter  of  a  subscription  contest  conspired 
with  a  supposedly  disinterested  committee  to  count  ballots 
cast  in  violation  of  the  rules  of  contest.    Smead  v.  Steams,  174. 

CONSTITUTIONAL  LAW.    See    Appeal    and    Error,    1; 
Elections,  1,  9,  10 ;  Municipal  Corporations,  2,  4. 

Principles  of  Construction. 

Construction,  etc.:     Statutes  facilitating  elective  franchise:     Sns- 

1  taining  statute.  The  following  principles  of  constitutional 
construction   are  recognized: 

1.  Statutes  calculated  to  facilitate  and  secure,  rather  than 
subvert  or  impede  the  elective  franchise,  are  quite  generally 
upheld. 

2.  The  courts  lean  toward  that  construction  of  statutes 
wbich  is  in  harmony  with,  rather  than  antagonistic  to,  the 
Constitution.    Barr  v.  Cardell,  18. 

Constmction,    etc:      Reluctance    to    overthrow    act:      Municipal 

2  Court  Act.  Principle  recognized  that'  a  legislative  act  will  not 
be  held  unconstitutional  unless  it  is  ^'clearly,  plainly  and 
palpably"  so.    Younker  v.  Susong,  663. 

Judicial  Department. 

Justice  of  the  pfeace  courts:    Power  to  abolish.    A  justice  of  the 

3  peace  court  is  not  of  constitutional  creation,  and  may  be 
abolished  at  the  will  of  the  legislature.  Younker  v.  Susong, 
663. 

CONTRACTS. 

Consideration. 

Promise  to  perform  legal  obligation:  Part  of  debt  in  satisfac- 
1  Uon  of  whole.  The  abstract  principle,  (a)  "that  a  promise 
to  do  that  which  one  is  already  under  legal  obligation  to  do 
is  no  consideration  for  a  promise  made  in  return",  or,  as  more 
concretely  expressed,  (b)  "that  an  agreement  to  accept,  and 
the  actual  acceptance  of  part  of  a  past  due,  liquidated  and 
undisputed  indebtedness  in  discharge  of  the  whole  is  unin- 
forcible  because  without  consideration",  has  no  application 
when  the  new  agreement  furnishes  any  benefit  or  any  posau 
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hility  of  benefit  to  the  creditor,  to  which  the  law  can  attach 
a  recognized  legal  value.    Diehl  v.  McKinnon,  32. 

Construction. 

Different  writings  as  one  transaction:     Provision  for  nnllifying 

2  debt:  Bills  and  notes.  All  the  writings  executed  and  deliv- 
ered at  the  very  time  of  the  final  consummation  of  an  agree- 
ment and  relating  thereto  must  be  presumed  to  constitute  one 
inseparable  transaction, — an  entirety, — and  from  all  such  writ- 
ings, the  actual  intent,  purpose  and  agreement  must  be 
deduced.  So  held  where  the  payee,  on  the  execution  of  a  note, 
signed  an  indorsement  on  the  note,  as  to  the  cancellation  of 
the  note  after  payee's  death.    Pyle  v.  East,  105. 

Breach. 

Breach  preventing  contract  from  becoming  effective:     Subsequent 

3  recognition:  Effect.  A  contract  which  never  became  effective, 
because  of  the  shortcoming  of  plaintiff,  who  seeks  to  enforce 
it,  is  not  rendered  effective  after  the  expiration  of  the  time 
limit  fixed  in  the'  writing,  by  a.  quasi  recognition  of  the  exist- 
ence of  the  contract  which  in  no>  wise  caused  the  plaintiff  to 
change  his  position,  especially  when  such  apparent  recognition 
contemplated  terms  materially  different  from  those  embodied 
in  the  writing  in  question.     Garner  v.  Kratzer,  292. 

OORFORATIONS.     See  Building  and  Loan  Associations. 
Corporate  Lien  on  Shares. 

Articles   of   incorporation:      Provision   for   lien    on   stock:      Con- 

1  struction:  Ejusdem  generis.  The  rule  '*eju8dem  generis"* 
involves  the  idea  that  the  particular  governs  the  general.  It 
is  a  mere  auxiliary  and  subordinate  formula,  intended  to 
assist  in  the  application  of  the  basic  rule  that  the  intent  of 
the  parties  governs.  Necessarily,  there  can  be  no  inflexible 
rule  by  which  parties  are  arbitrarily  held  to  forego  a  general 
requirement  merely  because  they  also  state  a  pa^ti^yular  one. 
Held,  a  general  clause  providing  for  a  lien  on  corporate  shares 
of  stock  was  not  ejusdem  generis,    Jewell  v.  Nuhn,  112. 

Bonding  officers  against  misconduct:     Estoppel.     The  fact  that  a 

2  corporation  exacted  a  fidelity  bond  from  its  officer  does  not, 
in  the  absence  of  a  showing  that  the  bond  was  eatt^uswely 
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relied  upon,  estop  the  corporation  from  asserting,  under  its 
articles  of  incorporation,  a  lien  on  the  stockholdings  of  such 
officer,  to  cover  a  subsequent  embezzlement.  Jewell  v.  Nuhn, 
112. 

Articles:     Construction.     A  provision  of  articles  of  incorporation 

3  creating  a  lien  on  account  of  subscription  money,  or  money 
lent  by  the  corporation  to  the  shareholder,  or  any  other  in- 
debtedness due  from  the  shareholder,  and  providing  that  no 
stock  shall  be  transferred  unless  all  debts  due  are  first  paid, 
covers  an  embezzlement  by  a  shareholder  while  secretary  of 
the  corporation.  It  is  the  fact  that  an  indebtedness  is  due 
from  a  member  of  a  class  which  is  made  subject  to  a  lien, 
and  not  the  capacity  in  which  he  became  indebted,  which 
controls.    Jewe'l  v.  Nuhn,  112. 

Estoppel.     A  building  and  loan  association,  which  delivered  to   a 

4  stockholder  a  passbook  purporting  to  contain  a  copy  of  the 
articles  of-  incorporation  and  the  by-laws,  but  not  including 
therein  a  provision  in  the  articles  giving  the  association  a 
lien  on  the  shares  of  stock  for  the  shareholders'  indebtedness 
to  it,  was  not  thereby  estopped  from  asserting  such  lien  on 
the  shares  of  another  stockholder  which  were  pledgetl  to  the 
stockholder  in  question  as  collateral  security,  as  he  had  power, 
by  going  to  the  record,  to  find  out  what  the  articles  were, 
and  was  charged  with  notice  of  the  articles  on  record  in  the 
office  of  the  proper  recorder  of  deeds,  especially  where  the 
certificate  of  stock  assigned  to  him  as  collateral  contained  the 
provision  of  the  articles  respecting  such  lien.  Jewell  v. 
Nuhn,  112. 

Transfer  of  Shares. 

stock  held  as  collateral:  Omission  of  date  of  transfer:  Effect 
6  An  entry  on  the  proper  books  of  a  corporation  of  the  fact 
that  certain  corporate  stock  is  held  as  collateral  security  is 
not  rendered  insufficient  because  of  the  absence  of  the  date  of 
transfer  (as  literally  required  by  Sec.  1626,  Code,  1897)  when 
such  entry  (without  date)  was  made  long  prior  to  the  accrual 
of  the  rights  of  the  subsequent  claimant  of  the  stock.  Nat. 
City  Bank  v.  Fairbank  State  Bank,  489. 

Collateral  security:     Dual  method  of  perfecting  lien:     Statute. 

6    An  assignee  or  pledgee  of  corporate  stock  as  collateral  security 

may  perfect  his  lien  on  the  stock  against  subsequent  liens: 

(1)     By  taking  an  actual  assignment  of  the  stock  on  the 
books  of  the  corporation,  or, 
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(2)  By  notifying  the  secretary  of  the  corporation  in  writimg 
that  he  holds  such  stock  as  collateral  security. 

The  first  method  was  authorized  by  Sec.  1626,  Code,  1897, 
before  its  amendment  by  Chap.  81,  26th  G.  A.  Said  amend- 
ment>  providing  a  specific  method  for  perfecting  a  lien  on 
stock  held  as  collateral  security,  is  not  exclusive — the  former 
method  may  still  be  employed.  Nat.  City  Bank  v.  Fairbank 
State  Bank,  480. 

Transfers  as  collateral:     Notice:     Prior  lien  of  corporation.    The 

7  provision  of  Sec.  1626,  Code,  1807,  that  a  transfer  of  stock 
is  not  valid,  except  as  between  the  parties  thereto,  until  regu- 
larly entered  upon  the  books  of  the  company,  and  that,  on 
transfer  for  collateral  security,  the  transferee  may  in  writing 
notify  the  corporation,  and  that,  from  the  time  of  such  notice 
until  written  notice  that  the  stock  is  no  longer  held  as  col- 
lateral, it  shall  in  law  be  considered  as  transferred  on  the 
books  of  the  corporation,  does  not  extinguish  the  lien  of  the 
corporation  (provided  for  in  the  articles)  for  indebtedness 
existing  when  the  transfer  is  made,  nor  enable  the  pledgee  to 
have  priority  over  the  corporation  for  what  the  shareholder 
owes  at  the  time  of  the  pledge.    Jewell  v.  Nuhn,  112. 

Transfer  as  collateral:     Entry  on  books:     Sufficiency.     Whether 

8  the  lien  of  a  pledgee  of  corporate  stodc  as  collateral  security 
is  perfected  against  subsequent  liens  by  the  entry  by  the  secre- 
tary of  the  corporation  on  the  proper  books  of  a  notice  that 
such  stock  is  so  held,  when  such  entry  is  made  by  the  secre- 
tary because  of  his  actual  knowledge  that  the  stock  was  bo 
held  and  not  because  of  toritten  notice  of  such  fact,  as  re- 
quired by  Sec.  1626,  Code,  1807,  quaere.  Nat  City  Bank  v. 
Fairbank  State  Bank,  489. 

Acts  of  Agents. 

Liability  for  acts  of  agent:    Causing  arrest:    Malice:    SzempUry 

9  damages.  A  corporation  may  be  liable  to  exemplary  danutges 
for  the  malicious  acts  of  its  agents  acting  within  the  scope  of 
their  employment  and  instructions.  So  held  where  the  agent, 
with  the  acquiescence  of  the  defendant  corporation,  caused 
plaintiff  to  be  arrested.    White  v.  Textbook  Co.,  192. 

COSTS.     See  Appeal  and  Error,  9. 

OOUBTS.     See  Constitutional  Law,  3. 
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CBEMINAL  LAW.    See  Homicide;  Insurance;  Robbery. 
Eviden'ce. 

Res  gestae:     Threats:     Statements  by  accused.     Statements  by 

1  the  acciis(Kl  in  the  nature  of  threats,  made  immediately  fol- 
lowing an  altercation  with  deceased,  and  tending  to  show 
the  feeling  entertained  by  accused  towards  deceased,  are  ad- 
missible as  part  of  the  res  gestae.    State  v.  Sayles,  374. 

House  of  ill  fame:     Reputation.    Whether  a  witness  is  competent 

2  to  testify  to  the  reputation  of  an  alleged  house  of  ill  fame 
when  he  has  heard  of  such  alleged  fact  from  only  one  person, 
quaeris;  but  held,  the  discretion  of  the  court  was  not  abused 
in  permitting  such  evidence  in  a  case  where  ''the  evidence  on 
behalf  of  the  state  was  overwhelming  and  without  a  loop- 
hole of  reasonable  doubt  at  any  point".  State  v.  Mulhollen, 
242.  ' 

Companion  crimes:     Intoxicating  liquors  and  houses  of  ill  fame. 

3  In  a  prosecution  for  keeping  a  house  of  ill  fame,  it  is  proper 
to  show  that,  in  a  raid  on  defendants'  premises,  the  officers 
found  a  large  quantity  of  intoxicating  liquors,  especially  when 
the  finding  of  such  liquors  was  consistent  with  defendant*s 
statement  as  to  his  business.     State  v.  Mulhollen,  242. 

Hjrpothetical    question:      Recital    of    facts:      Basis    in   evidence. 

4  The  facts  recited  in  a  hypothetical  question  must  he  such  as  the 
evidence  tends  to  establish.     State  v.  Sayles,  374. 

Codefendants:  Evidence:  Admissibility  against  one  only.  Evi- 
6  dence,  clearly  admissible  against  the  accused  if  on  trial  alone, 
is  not  rendered  inadmissible  because  a  codefendant  is  also  on 
trial,  against  whom  the  evidence  is  not  admissible.  If  the 
codefendant  does  not  request  an  admonition  to  the  jury  that 
they  shall  not  consider  the  evidence  as  to  him,  he  may  not 
thereafter  complain.    State  v.  Mulhollen,  242. 

Disorderly  house:  Reputation  of  house:  Non-applicability  of  stat- 
5a  ute.  Under  a  charge  of  keeping  a  "disorderly  house"  in  Viola- 
tion of  a  city  ordinance,  evidence  of  the  reputation  of  the 
house  is  not  admissible.  Sec.  4044,  Code,  1897,  authorizing 
such  evidence  under  a  charge  of  keeping  a  house  of  ill  fame, 
i*»  not  applicable  in  such  a  case.    State  v.  Hunter,  638. 
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Trial — Argument. 

Opening  statement  as  constituting.     An  "opening^  statement  to 

6  the  jury  is  an  argument  within  the  meaning  of  Sec.  5423, 
Code,  1897,  prohibiting  any  reference  to  a  former  verdict  on 
the  retrial  of  a  criminal  charge,  "either  in  the  evidence  or  in 
argument".     State  v.  McCaskill,  663. 

TRiAii — Conduct  op  Court  and  Counsel. 

Misconduct  of  court:     Stating  opinion  as  to  quantity  of  evidence. 

7  A  statement  by  the  court,  in  the  presence  of  the  jury,  and 
during  the  trial  of  a  prosecution  for  keeping  a  house  of  ill 
fame,  that  "There  is  plenty  of  evidence  in  the  case",  without 
indicating  whether  the  court  considered  such  evidence  as  true, 
false,  weighty  or  otherwise,  made  while  reproving  the  county 
attorney  for  improper  argument,  is  not  reversible  error,  even 
though  the  record  shows  that  defendant  introduced  no  evi- 
dence, the  statement  not  being  objected  to  at  any  time  during 
the  trial.     State  v.  Mulhollen,  242. 

Conduct  of  counsel:     Improper  argument     It  is  reversible  error 

8  for  the  county  attorney,  on  the  trial  of  an  indictment  for 
murder,  to  state  to  the  jury  that,  on  a  former  trial  on  the 
indictment,  the  defendant  was  convicted  of  manslaughter. 
Such  statement  is  in  clear  violation  of  the  statute,  and 
prejudice  is  conclusively  presumed.  (Sec  5423,  Code,  1897.) 
State  V.  McCaskill,  563. 

Trial — Instructions. 

Urging  desirability  of  verdict.    Instructions  given  as  a  last  resort, 

9  to  prevent  a  disagreement,  impressing  upon  the  jury  the  de- 
sirability of  reaching  an  agreement  and  urging  the  jurors  to 
lay  aside  all  pride  of  opinion  and  to  give  due  heed  to  the 
arguments  of  the  majority,  et  cetera,  are  not  in  distinct  favor 
with  the  court,  but  will  be  tolerated,  in  a  criminal  case,  when 
the  evidence  of  guilt  is  overwhelming  and  conclusive.  State  v. 
Mulhollen,  242. 

Instructions    lecturing    defense    or    argumentative.     Instructions, 
10    in  effect,  that  good  citizens  should  abide  by  the  law  and  not 

assume   to   redress   their   own   grievances  held  proper  under 

the  record.    State  v.  Wolff,  187. 
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Appeal — Waiver. 

Directing  verdict.     He  who  moves  for  directed  verdict  before  the 

11     the  close  of  all  the  evidence,  suffers  an  adverse  ruling,  and 

fails  to  renew  such  motion  at  the  close  of  all  the  evidence, 

thereby  waives  any  error  in  such  ruling.     State  v.  Wolff,  187. 

DAMAOES.     See  Corporations,  9 ;  Death,  1 ;  Landlord  and 
Tenant,  2;  Telegraphs  and  Telephones,  4;  Trial,  3. 

Avoidable  Damages. 

Avoidable  consequences:     Tdegraphs  and  telephones:     Failure  to 
1     deliver  message.    The  doctrine  of  "avoidable  consequences"  has 
application,  under  relevant  testimony,  to  a  case  where  a  tele- 
graph company  failed  to  pay  to  plaintiff  money  transmitted  to 
him  by  telegraph.     Mueller  v.  Western  U.  T.  Co.,  402. 

DAMNUM  ABSQUE  INJURIA.     See  Municipal  Corpora- 
tions, 3. 

DEATH. 

Instructions. 

Damages:  "Present  worth^:  Right  to  specific  instruction.  On 
1  request,  the  defendant,  in  an  action  for  damages  for  wrongful 
death,  is  entitled  to  a  specific  instruction  that  the  -term  "actual 
pecuniary  loss  to  the  estate"  means  the  present  worth  of  the 
decedent's  life  to  his  estate  at  the  time  of  his  death,  and  that 
the  jury  should  take  into  consideration  that  the  sum  of 
money,  if  any,  received  by  the  estate  is  received  note  instead 
of  at  tho  ond  of  the  probable  expectancy  of  life  of  the  deceased. 
Kirby  v.  Railway,  144. 

DEBT.     See  Building  and  Loan  Associations,  1,  2,  4;  Words 

AND  Phrases. 

DEDICATION. 

Nature  and  Requisites. 

Intention:      Acceptance.     No  particular   formality   is   required  to 
1     constitute  a  dedication  of  land  to  a  public  use.     Any  act  or 
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declaration,  whether  written  or  oral,  which  clearly  expresses 
an  intention  to  dedicate,  will  constitute  a  dedication,  if  ac- 
cepted by  the  public.  Jochimsen  v.  Johnson,  553. 

DEEDS.     See  Brokers^  4;  Husband  and  Wife,  2,  4. 
Validity. 

Action  to  set  aside:     Fraud:     Undue  influence:     Evidence:     Suf- 

1  ficiency.  Evidence  reviewed,  in  an  action  to  set  aside  a  deed 
executed  in  consideration  of  grantee's  promise  to  render  life 
support  to  the  aged  grantor,  and  held  insufficient  to  show 
the  alleged  fraud  and  undue  influence.    Snyder  v.  Snyder,  238. 

Construction. 

Merger  of  prior  contract  of  purchaser:     Intent.     A  deed  in  the 

2  ordinary  form,  made  and  delivered  in  compliance  with  a 
former  contract  of  purchase  and  sale,  does  not,  in  the  absence 
of  a  contrary  intent,  merge  the  terms  of  such  former  contract 
in  so  far  as  such  terms  give  to  the  purchaser  rights  collateral 
to  and  independent  of  the  conveyance.  Such  terms  may  be 
shown  and  enforced,  irrespective  of  the  deed.  Thordson  v. 
Kruse,  268. 

Subsequently  Acquired  Interest. 

Inurement.     Where  a  deed  purports  to  convey  a  greater  interest 

3  than  the  grantor  was  at  the  time  possessed  of,  any  after- 
acquired  interest  of  such  grantor,  to  the  extent  of  that  which 
the  deed  purports  to  convey,  inures  to  the  benefit  of  the 
grantee.     (Sec.  2915,  Code,  1897.)     McCoy  v.  Clary,  228. 

DISORDERLY  HOUSE.     See  Criminal  Law,  5a. 
DIVORCE. 

Evidence — Sufficiency. 

Cruelty.     Evidence  held  insufiicient   to  justify  decree  of  divorce 
1     on  ground  of  cruel  and  inhuman  treatment.    Young  v.  Young, 
424. 

DOOS.    See  Animals. 
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DOWER.     See  Husband  and  Wipe,  2,  4. 
DRAINS. 

Assessments. 

Appeal:    Amplification  of  objections.    Objections  to  an  assessment 

1  of  benefits  may,  on  appeal  from  the  action  of  the  board  of 
supervisors,  be  amplified  or  rendered  more  specific,  as  long  as 
no  new  grounds  of  objections  are  interposed.  Beld,  certain 
objections  specified  on  appeal  were  substantially  the  same  as 
the  one  general  ground  presented  to  the  board  of  supervisors. 
Flood  V.  Board,  224. 

Appeal:    Evidence.    Under  objection  that  an  assessment  of  benefits 

2  was  out  of  proportion  to  benefits  to  other  lands,  evidence  is 
admissible  which  works  a  comparison  of  the  lands  of  the 
complaining  party  with  other  lands  within  the  drainage  dis- 
trict If  such  disproportion  be  established,  it  follows  that 
the  assessment  is  inequitable  and  unjust  and  should  be  ad- 
justed accordingly.     Flood  v.  Board,  224. 

EASEMENTS.    See  Homestead,  1. 

EJUSDEM  GENERIS.     See  Corporations,  1. 

ELECTIONS.     See   Constitutional  Law,  1;  Schools  and 
School  Districts,  3,  4. 

Right  op  Suffrage. 

Regulation:      Confining    Sector    to    official    ballot:      Writing   in 

1  name  of  candidate.  A  qualified  elector  has  the  constitutional 
right  to  freely  vote  for  whom  he  pleases.  This  right  cannot 
be  taken  away  or  abridged  by  a  statutory  provision  that,  in 
voting,  he  shall  choose  between  the  candidates  whose  names 
are  printed  on  the  official  ballot.  It  follows  that  the  voter 
hus  the  right  to  write  or  paste  upon  his  ballot  the  name  of 
any  person  for  whom  he  desires  to  vote.  (Sec.  2,  Art.  1,  and 
Sees.  1,  6,  Art.  2,  Const.)     Barr  v.  Cardell,  18. 

Sex  discrimination:     "Increasing  tax  levy.''    A  woman,  otherwise 

2  qualified,  has  the  right,  imder  Sec  1131,  Code,  1897,  to  vote 
on  the  question  of  the  adoption  of  any  public  measure  pend- 
ing at  a  city,  town,  or  school  election,  when  the  adoption 
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and  carrying  out  of  such  measure  will  neceaaarUy  result  in 
"increaBing  the  tax  levy".  So  held  on  the  question  of  adopt- 
ing a  municipal  court.    Younker  v.  Susong,  663. 

Registration  of  Voters. 

Preparation   of   voting  list3:      Irregularity   of   registrars:     Using 

3  wrong  poll  lists:  Effect.  A  statute  prescribing  the  powers 
and  duties  of  registration  oflficials  should  not  be  so  construed 
as  to  make  the  right  to  vote  of  registered  voters  depend  upon 
a  strict  observance  by  the  registers  of  all  the  minute  directions 
of  the  statute  in  preparing  the  voting  lists,  and  thus  render 
the  constitutional  right  of  suffrage  liable  to  defeat,  without 
the  fault  of  the  elector,  by  the  fraud,  caprice,  ignorance  or 
negligence  of  the  registers,  fields  the  act  of  the  registers  in 
using  the  wrong  set  of  preceding  poll  books  was  not  such  an 
irregularity  as  would  invalidate  an  election.  Younker  v. 
Susong,  663. 

Ballots. 

Defective  ballots:     Effect.     The  omission  from  the  official  ballots 

4  of  the  detailed  proposition  to  be  voted  on  does  not  necessarily 
invalidate  an  election.  The  important  question  is:  Does  the 
voter  know,  or  can  he  readily  learn,  the  full  scope  of  the 
proposition  by  reference  to  other  official  public  notices,  papers 
and  proceedings?  So  held  as  to  ballots  from  which  the  de- 
tailed proposal  to  form  a  consolidated  school  district  was 
omitted^  but  fully  set  forth  in  the  "notice  of  election".  Gal- 
lagher V.  School  Township,  610. 

Conduct  op  Election. 

Voting  machines:     Separate  ballot  on  'public  measures".    A  gen- 

5  eral  order  by  the  proper  public  authorities  for  the  use  of 
voting  machines  does  not  deprive  such  authorities  of  the 
power  to  submit  "public  measures"  to  a  vote  by  ordinary 
separate  paper  ballot,  Sec.  1137-a27,  Code  Sup.,  1913,  specific- 
ally authorizing  such  course.  So  held  in  the  submission  in  a 
city  election  of  the  proposition  to  establish  a  municipal  court, 
as  authorized  by  Sec.  694-cl,  et  aeq.,  Supplemental  Sup.  of 
1916.    Younker  v.  Susong,  663. 

City  election:     Order  of  board  of  supervisors.     An  order  of  the 

6  board  of  supervisors  under  the  Voting  Machine  Act  (Title  VI, 
Chap.   3- A,   Code   Sup.,    1913)    that  voting  machines  be   used 
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throughout  the  county  has  no  relation  to,  nor  effect  upon, 
the  holding  of  a  strictly  city  election.    Younker  v.  Susong,  063. 

Mistakes  of  election  officials:     Effect.     Where  mistakes  or  omis- 

7  sions  of  election  officials,  and  not  of  electors,  are  relied  upon, 
prejudice  must  be  shown  in  order  to  defeat  an  election  fairly 
held.    Younker  v.  Susong,  603. 

Non-fatal  irregularities:     Failure  to  furnish  election  booths.    The 

8  entire  failure  to  furnish  election  booths  is  not  such  an  irregu- 
larity as  will  invalidate  an  election,  in  the  absence  of  a 
showing  of  prejudice.     Younker  v.  Susong,  663. 

NON-P ARTISAN  JUDICIAL  ACT. 

Construction:      "Candidates   on   such  judicial  ticket."     The   pro- 

9  vision  of  Sec.  1087-b3,  Code  Sup.,  1913  (being  part  of  the  Non- 
partisan Judicial  Act),  that  "The  candidate  or  candidates 
on  such  judicial  ticket  receiving  the  highest  number  of  votes 
shall  be  considered  elected"  refers  not  alone  to  those  candidates 
whose  names  are  printed  on  the  ticket,  by  virtue  of  a  prior 
nomination  by  primary  election,  but  to  those  whose  names  are 
written  or  parted  upon  the  ballot  by  the  elector  at  the  time 
of  voting  at  the  general  election.     Barr  v.  Cardell,  18. 

Validity:  Elector's  freedom  of  choice.  Chapter  3-B,  Code  Sup., 
10  1913,  known  as  the  Non-partisan  Judicial  Act,  contains  no 
attempt  to  restrict  the  elector  in  his  right  to  vote  at  the 
general  election  for  whomsoever  he  pleases,  regardless  of  the 
names  of  the  candidates  printed  on  the  official  ballot.  Barr 
V.  Cardell,  18. 

EMBEZZLEMENT.     See  Builmng  and  Loan  Associations, 
2,  4,  5 ;  Corporations,  2,  3. 

EMINENT  DOMAIN. 

Nature  op  Proceeding. 

Agreement  to  donate  right  of  way:  Ad  quod  damnum  to  en- 
1  force.  A  railway  company  may  not  resort  to  ad  quod  damnum 
proceeding  for  the  purpose  of  enforcing  affirmatively  specific 
performance  of  a  contract  for  right  of  way.  In  other  words, 
a  railway  company,  having  instituted  condemnation  proceed- 
ings, will  not  be  permitted,  on  appeal  of  the  landowner  from 
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the  award  of  the  sheriff's  jury,  to  show  that  the  landowner, 
prior  to  the  location  of  the  line  over  his  land  had  solicited 
the  location  of  the  line  over  his  land  and  had  agreed  to  donate 
the  right  of  way.    Burrell  v.  Railway,  441. 

Compensation. 

Person  entitled:  ^Owner**:  Vendor  and  vendee.  An  "owner" 
2  of  real  estate  within  the  meaning  of  the  Eminent  Domain  Act 
(Sec.  1995,  et  seq.,  Code,  1897)  may  include  one  who  has  a 
fixed  and  vested  interest  in  the  real  estate  as  stich,  even  though 
he  does  not  hold  the  legal  title  when  condenmation  proceed- 
ings are  instituted.    Wolf  v.  Iowa  R.  &  L.  Co.,  277. 

ESTOPPEL.  See  Appeal  and  Error,  4;  Corporations,  2,  4; 
Husband  and  Wipe,  2 ;  Specimc  Performance,  1 ;  Tele- 
graphs AND  Telephones,  1 ;  Vendor  and  Purchaser,  2. 

Equitable  Estoppel. 

Elements:     Acts  of  one's  agent.     That  a  stockholder  in  a  build- 

1  ing  and  loan  association,  with  whom  another  stockholder 
pledged  his  stock  as  collateral  security,  was  sent  statements 
showing  that  the  books  of  the  association  had  been  audited, 
and  that,  from  an  examination  of  the  books  and  accounts  of 
the  secretary  and  treasurer,  the  person  making  the  audit 
found  nothing  to  indicate  a  lack  of  faithful  performance  of 
duty  on  the  part  of  such  officers,  did  not  estop  the  association 
from  asserting  a  lien,  under  its  articles,  on  the  pledged  stock 
for  an  amount  embezzled  by  the  pledgor  while  secretary  of 
the  association,  since  the  persons  making  the  audit  and  mail- 
ing the  statements  to  the  pledgee  were  his  agents,  as  well  as 
the  agents  of  his  fellow  stockholders.    Jewell  v.  Nuhn,  112. 

Void  act  as  basis.    That  which  is  wholly  void  and  without  legal 

2  effect  cannot  be  made  the  basis  of  an  estoppel.  State  v. 
Chariton  Tel.  Co.,  497. 

Fraud:  Defenses:  Acquiescence  in  performance  of  contract  by  third 

3  party:  Effect.  Acquiescence  of  one  party  to  a  contract  that 
performance  of  the  contract  be  made  by  third  persons  does 
not  estop  such  acquiescing  party  from  objecting  to  the  fraud 
of  such  third  parties  in  assuming  to  perform  the  contract. 
So  held  in  a  newspaper  subscription  contest.  Smead  v. 
Steams,  174. 
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EVIDENCE.  See  Burden  of  Proof;  Commerce,  1;  Con- 
spiracy; Criminal  Law;  Deeds,  2;  Drains,  2;  Land- 
lord AND  Tenant,  2 ;  Negugence  ;  Wills,  1. 

Presumptions. 

Automobile:     Local  value.     It  will  be  presumed,  in  tbe  absence 

1  of  evidence  to  the  contrary,  that  the  value  of  a  new  automobile 
of  a  certain  make  is  uniform  throughout  a  coimty.  Smead  v. 
Stearns,  174. 

Relevancy,  Materiality,  Etc. 

Immaterial  issue:     Rebuttal.    One  who  introduces  evidence  on  an 

2  immaterial  issue  may  not  complain  when  his  adversary 
counters  with  evidence  in  rebuttal.  Neither  may  he  complain 
that  the  court  refused  to  direct  the  jury  to  disr^fard  such 
rebuttal.    Crarner  v.  Kratzer,  292. 

Res  Gestae. 

•    Test:     Instinctiveness:     Coincidence  in  time:     Premeditation  and 

3  fabrication.  The  test  whether  declaration  are  res  gestae  is: 
Were  the  facts  talking  through  the  party,  or  the  party  talking 
about  the  facts?  Instinctiveness — spontaneity  is  the  ever 
present  requisite.  Precise  coincidence  in  point  of  time  is 
not  necessarily  requisite;  but  opportunity  to  premeditate  and 
fabricate,  by  reason  of  the  passing  of  time  and  attending  cir- 
cumstances, is  fatal,  unless  it  appear  affirmatively  that,  not- 
withstanding the  lapse  of  time  and  the  opportunity  to  pre- 
meditate and  fabricate,  the  declarations  were,  in  fact,  the 
instinctive,  spontaneous  utterance  of  the  mind,  influenced  on]y 
by  the  transaction  as  it  actually  occurred.  Held^  certain 
offered  statements  were  not  part  of  the  res  gestae.  Westcott 
V.  Railway,  355. 

Declarations. 

Explanatory  of  possession  of  property.    Declarations  of  a  party 

4  while  in  possession  of  personal  property,  explanatory  of  such 
possession,  as  that  he  holds  in  his  own  right  or  otherwise, 
are  competent,  even  though  the  one  ag^ainst  whom  they  are 
offered  was  not  present  when  the  declarations  were  made. 
Handlan-Buck  Co,  v.  Waterloo,  etc.,  Co.,  462. 
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Personal  injury:     Present  pain:     Complaints.    Complaints  of  pres- 

5  sent  pain  on  the  part  of  plaintifT  are  admissible  in  an  action 
for  damages  for  personal  injury.    Middleton  v.  City,  619. 

Hearsay. 

Effecting  gift  or  transfer  of  property.    What  a  donor  or  grantor 

6  said  in  effecting  a  gift  or  transfer  of  property  is  not  hearsay. 
Butler  V.   Farmers'  Nat   Bank,  659. 

Deposit  slip.     A  memorandum  or  deposit  slip,  showing  the  receipt 

7  by  a  bank  of  a  stated  sum  of  money  for  account  of  a  named 
person,  and  containing  no  promise  to  repay,  is  not  a  '"certifi- 
cate of  deposit,"  but  a-  receipt  only,  and  is  open  to  parol 
explanation.     Butler  v.  Farmers'  Nat.  Bank,  659. 

Parol  as  Affecting  Writing. 

"Parol    evidence"    rule:      Written    contract    conditioned    on   per- 

8  formance  of  oral  condition.  Parol  evidence  is  competent  to 
show  that  a  writing,  in  form  a  complete  contract,  and  delivered, 
was  not  to  become  effective  until  the  performance  of  a  condi- 
tion resting  in  parol.    Garner  v.  Kratzer,  292. 

Opinion  Evidence. 

Disease  suffered  by  patient:     Competency  of  witness:     Malprac- 

9  tice.  In  an  action  for  malpractice  by  a  physician  of  the  homeo- 
pathic school  of  medicine,  a  physician  of  the  allopathic  school 
may,  on  proper  foundation,  very  properly  give  his  opinion  as 
to  what  disease  the  patient  was  probably  suffering  from,  even 
though  he  knows  nothing  of  the  homeopathic  manner  or  method 
of  diagnosing  or  treating  disease,  the  record  showing  that  the 
science  of  pathology  is  common  to  both  schools.  (See  Sec. 
2576,"  Code,  1897.)      Van  Sickle  v.  Doolittle,  727. 

Probable    cause    of    injured    person's    condition.     What    was    the 

10    probable  cause  of  an  injured  person's  condition  is  very  properly 

a  matter  of  qualified  expert  opinion.    Such  opinion  in  no  wise 

invades  the  province  of  the  jury.     Steburg  v.  Vincent,  etc., 

Co.,  248. 

Permanency  of  injuries.     The  opinion  of   an  expert  on  the  per- 
il    manency  of  personal  injuries  is  not  rendered  improper  because 
he  qualifies  his  opinion  by  the  word  "may."     This  is  not  a 
"guess,"   but  a   concession   that  his   opinion   is  not   absolute. 
Steburg  v.  Vincent,  etc.,  Co.,  248. 
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Hypothetical   question:      Indusion    and   exclusion    of   facts.     A 

12  hypothetical  question  which  embodies  substantially  all  the 
facts  relied  upon  by  the  party  asking  the  question,  and  proved 
by  him  down  to  the  time  the  question  is  asked,  is  not  rendered 
incompetent  because,  in  the  later  stages  of  the  trial,  other 
facts  are  developed  by  the  opposing  party,  which  facts,  had 
they  been  known  at  the  time  the  question  was  asked,  might 
have  been  included  therein.  A  party  has  the  right  to  make 
his  own  case.    Kirby  v.  Railway,  144. 

Hypothetical    question:      Proper    and  improper   form.     A    hypo- 

13  thetical  question  must  be  so  framed  as  to  prevent  the  expert 
witness  from  passing  on  the  ultimate  question  before  the 
jury — a  rule  with  but  few  exceptions,  and  a  rule  which  reflects 
the  reluctance  of  the  law  to  wider  open  the  door  to  a  dass  of 
evidence  receivable  on  the  plea  of  necessity  only.  This  rule 
prevents  the  expert  from  going  further  than  to  state  what 
might  or  may  have  or  probably  did  cause  a  certain  result  or 
condition — a  companion  rule  which  insures  due  latitude  and 
standing  to  the  opinion  of  the  expert  and  still  usurps  no  duty 
ot  the  jury.    Kirby  v.  Railway,  144. 

EZECUT0B8  AND  ADBUNISTRATOBS. 

Appointment. 

Right  of  stranger  to  estate  to  contest    One  who  is  in  no  manner 

1  interested  in  an  estate,  except  as  a  possible  defendant  in  an 
action  for  damages  on  behalf  of  the  estate,  has  no  standing 
to  question  the  appointment  of  an  administrator.  In  re  Estate 
of  Stone,  371. 

Allowance  to  Surviving  Spouse. 

Discretion  of  court:     Evidence.     Evidence  reviewed,  and  held^  in 

2  view  of  the  provisions  of  the  will,  that  an  allowance  of  $40  a 
month  for  the  care  of  the  two  minor  children,  in  addition  to 
considerable  other  property  received  by  the  wife,  was  proper. 
In  re  Estate  of  Bennison,  368. 

EXEMPLARY  DAMAGES.     See  Corporations,  9. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT.     See  Master 
AND  Servant;  Negligence,  8. 
Vol.  173  Ia.— 60 
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FRAUD.    See  Conspiracy  ;  Vendor  and  Purchaser,  1. 
Acts  Constituting  Fraud. 

Violation   of   contract  relations:     Subscription   contest:     Fraud- 

1  nlent  ballots.  A  newspaper  publisher  who  organizes  a  sub- 
scription contest,  in  order  to  increase  the  list  of  his  bona  fide 
subscribers,  and  offers  a  valuable  prize  to  the  contestant 
securing,  under  prescribed  rules,  the  largest  number  of  votes, 
assumes  contract  relations  with  all  those  who  in  good  faith 
enter  such  contest,  and  is  liable  in  damages  to  a  successful 
contestant  who  is  deprived  of  the  offered  prize  by  the  reception 
and  counting  of  fraudulent  ballots.    Smeed  v.  Stearns,  174. 

Acts  Not  Constituting  Fraud. 

Corporations:    Transfer  of  stock:  False  representations:   Matters 

2  of  opinion.  Statements  in  the  sale  of  corporate  stock  that  a 
chronograph,  the  patents  for  which  were  owned  by  the  corpora- 
tion, was  "the  greatest  thing  in  the  world  and  would  yield 
millions  of  dollars  as  profits,"  fall  far  short  of  representations 
of  fact.     Marquardt  v.  Bartlett,  745. 

Corporations:   Transfer  of  shares:  False  representations:  Tromise'* 

3  to  remain  with  company.  Plaintiff  may  not  predicate  a  claim 
on  the  fact  that  defendant,  in  selling  corporate  stock  to  plain- 
tiff promised  to  remain  with  the  company,  when  p1antiff*8  own 
conduct  resulted  in  "eliminating"  defendant  from  the  concern, 
Marquardt  v.  Bartlett,  745. 

Evidence. 

Corporations:    Transfer  of  shares:    False  representations:    Burden 

4  of  proof:  Evidence.  Evidence  reviewed,  and  held  to  show  not 
only  that  plaintiff  had  failed  to  sustain  the  burden  of  proof  to 
show  that  certain  alleged  false  representations  in  the  sale  of 
corporate  stock  were  false,  but  that  the  representations  of  fact 
actually  made  were  true.    Marquardt  v.  Bartlett,  745. 

Defenses. 

Shifting  responsibility  for  performance  of  contract:     Subscription 

6    contest.    One  may  not  turn  over  to  a  third  party  of  his  own 

choosing    the    performance    of    his    contract    obligations    and 

thereby    escape   responsibility   for    resulting   fraud.      So   held 
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where  a  publisher  organized  a  newspaper  subscription  contest^ 
offered  a  valuable  prize  to  the  most  successful  contestant, 
under  rules  forbidding  the  purchase  of  votes,  and  later,  with 
the  acquiescence  of  the  contestants,  turned  the  matter  over  to 
third  parties,  who  recognized  and  counted  votes  cast  in  viola- 
tion of  the  rules  of  the  contest.     Smead  v.  Stearns,  174. 

OIPTS. 

Delivery. 

Sufficiency.     Delivery  may  be  effected  by  words  only.     So  held 

1  in  the  case  of  a  gift  of  personal  property  by  a  husband  to 
his  wife.     Butler  v.  Farmers'  Nat.  Bank,  669. 

Acts    constituting    delivery:      Enjoyment    postponed    until    death 

2  of  donor.  A  consummated  gift  (in  so  far  as  change  of  title 
is  concerned),  w^ith  enjoyment  postponed,  results  from  the 
voluntary,  gratuitous  turning  over  of  personal  property  to 
another  person,  with  unqualified  direction  to  such  other  person 
to  collect  the  income  arising  from  such  property  and  to  pay 
the  same  to  the  donor  during  the  lifetime  of  the  donor,  and  to 
deliver  the  principal  of  the  property  so  originally  turned  over 
to  a  third  person,  on  the  death  of  the  donor,  without  reserva- 
tion of  power  in  any  manner  to  recall  such  arrangement.  Pyle 
V.  East,  165. 

HABEAS  CORPUS. 

Proceedings  Reviewable. 

Scope  of  inquiry:  Commitment  to  grand  jury:  Review.  One 
1  held  to  answer  to  the  grand  jury  under  a  state  of  facts  which 
constitute  no  crime,  will  be  released  on  habecLS  corpus.  Evi- 
dence reviewed,  and  held  to  justify  an  order  releasing  the 
complainant.     Balz  v.  Coquillette.  432. 

HIOHWAYS.     See  Municipal  Corporations. 
HOMESTEAD. 

Transfer  or  Incumbrance. 

Agreement  to  convey  easement:     Wife  not  signing:     Effect     A 

1     written   contract  to  convey  to  the  public  an   easement  only, 

across  a  homestead,  may  l>e  specifically  enforced  though  only 
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signed  by  the  husband,  who  owns  the  property,  the  easement 
not  being  such  as  to  affect  the  substantial  enjoyment  of  the 
homestead  as  such.  So  held  under  a  contract  to  convey  a 
strip  of  land  for  an  alley.  (Sec.  2974,  Code,  18p7.)  Jochimaen 
V.  Johnson,  563. 

HOMICIDE. 

Evidence — Corpus  Delicti. 

First  degree  murder.     Evidence  reviewed,  and  held  sufficient   to 

1  show  that  a  blow  over  the  larynx  caused  or  hastened  the  death 
of  deceased,  and  that  defendant  struck  the  blow.  State  v. 
Sayles,  374. 

Trial — Submission  op  Offenses. 

First  degree  murder:    Insufficiency  of  evidence  to  sustain:     Effect. 

2  The  submission  to  the  jury  of  the  question  of  first  degree 
murder  (properly  charged  in  the'  indictment)  is  not  error 
when  the  record  contains  some  evidence  fairly  tending  to  show 
guilt  thereof,  even  though,  had  the  jury  returned  a  verdict 
of  guilt  of  such  degree,  the  court  would  have  been  compelled 
to  set  it  aside  as  without  sufficient  support  in  the  evidence. 
State  v.  Sayles,  374. 

Sentence. 

Correction  on  appeal.    A  judgment  "for  an  indeterminate  period'* 

3  for  murder  is  improper,  the  Indeterminate  Sentence  Act 
expressly  excepting  murder  from  its  operation.  In  such  a  case, 
on  affirmance  on  appeal  of  a  verdict  of  guilt,  the  judgment  will 
be  BO  corrected  as  to  conform  to  that  which  the  lower  court 
should  have  entered.  (Sec.  5462,  Code,  1897.)  State  v.  Say- 
les, 374. 

HOUSE  OF  ILL  FAME.     See  Criminal  Law,  2. 

HUSBAND  AND  WIFE.     See  Homestead,  1 ;  Witnesses,  1. 

Agency. 

Agency   of   husband   for  wife:      Insufficiency    of   showing.     The 
1     naked  fact  that  a  wife  knew  that  her  husband  was  trying  to 
bring  about  a  sale  of  her  property  is  insufficient  to  render  her 
liable  for  the  commission  of  a  broker  employed  by  the  hus- 
band alone.    Bierkamp  v.  Beuthien,  436. 
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Conveyances. 

Spouse  releasing  dower  not  bound  by  covenants:     Estoppel     A 

2  husband  is  not  bound  (Sec  2921,  Code,  1897)  by  the  covenants 
contained  in  a  deed  to  land  owned  by  the  wife  only, — he  join- 
ing therein  for  the  purpose  of  releasing  his  inchoate  right  of 
dower, — ^unless  his  liability  is  expressly  stated  on  the  face  of  I 
the  deed.  (In  the  case  at  bar,  where  the  title  was  in  the  ,| 
wife,  but  the  husband  had  contracted  to  convey  and  did  convey 

the  land  tut  his  otcn,  it  is  suggested  that,  had  an  estoppel  been  \ 

pleaded,  the  husband  might  have  been  rendered  liable. )     Thord- 
son  V.  Kruse,  268. 

Joint  contract  to  convey  land  belonging  to  one  only:     Breach: 

3  Liability  of  non-owner.  A  husband  who  negotiates  a  sale  of 
land  belonging  to  the  wife  and,  with  the  wife,  contracts  in 
writing  (a)  to  execute  a  deed  to  the  land  and  (b)  to  furnish 
to  the  purchaser  an  abstract  showing  good  title  is  liable  for 
the  damage  resulting  from  a  failure  to  furnish  such  abstract, 
especially  where  the  husband  was  to  receive  a  large  part  of 
the  purchase  price,  and  where  the  purchaser  did  not  know 
that  the  wife  owned  the  land.  This  is  true  irrespective  of 
Sec.  2921,  Code,  1897,  declaring,  generally,  the  non- liability 
of  the  husband  or  wife  on  the  deed  of  the  other.  Thordson  v. 
Kruse,  268. 

Statute  as  to  covenants:     ''Conveyance^  and  "contract  to  con- 

4  vey^  not  synonymous.  The  term  "conveyance",  as  the  same 
is  employed  in  Sec.  2921,  Code,  1897,  exempting  the  husband 
from  liability  on  the  covenants  of  a  "conveyance"  by  the  wife 
of  her  own  land  (the  husband  joining  therein  to  release 
inchoate  dower),  cannot  be  so  enlarged  by  judicial  construc- 
tion as  to  include  a  "contract  to  convey"  the  lands  of  the  wife 
only,  signed  by  both  husband  and  wife.  The  term  "convey- 
ance" as  thus  used,  refers  solely  to  an  instrument  which  trans- 
fers the  land,  or  some  interest  therein,  from  one  person  to 
another.    Thordson  v.  Kruse,  268. 

nrOLUDED  OFFENSES.    See  Homicide,  2. 

INDEPENDENT  CONTEACTOB.    See  Municipal  Corpora- 
tions, 9. 

INDETEBBnNATE  SENTENCE  ACT.     See  Homicide,   3. 
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INJUNCTION. 


Liability  on  Bond. 

Proper  parties  plaintiff.    Joint  defendants  in  an  action  for  injune- 
1     tion  may  be  joint  plaintiffs  in  an  action  on  the  injimctioD 
bond.     Dennis  v.  Mantle,  450. 

mSTBUCTIONS.    See  Death^  1 ;  Tbial;  Wills. 
INSUBANCE. 

Criminal  Law. 

False  reports:     Statute:     ConstmctioiL     Sec.  1641-g,  Sup.  Code, 

1  1913,  punishing  the  making  of  false  reports  for  the  purpose, 
etc,  of  inflating  the  apparent  value  of  shares  of  stock,  has 
manifestly  no  application  to  the  making  of  reports  concerning 
the  financial  operations  of  a  fraternal  beneficiary  association 
organized  under  Chap.  9,  Title  IX,  Code,  1897,  such  associations 
having  no  issue  of  capital  stock.     Balz  v.  Coquillette,  432. 

Fraternal  Beneficiary  Insurance. 

Change   of   beneficiary:     When  effectire:     Compliance   with   by- 

2  laws:  Equitable  principles.  A  request  by  the  holder  of  a 
mutual  benefit  certificate  of  insurance  for  a  change  of  benefi- 
ciary, accompanied  by  the  timely  doing,  on  the  part  of  the 
holder,  of  all  matters  and  things  required  of  him  by  his  oon* 
tract,  may  become  effective  without  the  actual  issuance  of  a 
new  certificate  during  the  lifetime  of  the  holder,  even  though 
the  hy-loADs  of  the  society,  literaily  construed,  provide  other- 
wise. Equity  treats  that  as  done  which  ought  to  have  been 
done.     Hayden  v.  Modern  Brotherhood,  395. 

INTERSTATE  COMMERCE.      See    Carriers,   2,   3 ;   Com- 
merce, 1,  2 ;  Master  and  Servant,  1-4. 

INTOXICATINO  LIQUORS.      See  Appeal  ai^  Error,  2 ; 
Certiorari,  1;  Criminal  Law,  3.. 

Injunction. 

Evidence:      Sufficiency.     Evidence    reviewed,   and    held   that    the 
1     successive  and  repeated  sales  of  intoxicating  liquors  shown 
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justified  the  finding  that  such  sales  were  illegaL  Barber  v. 
City  Drug  Store,  65L 

Control  of  premises:     Evidence:     SnflSciency.     Evidence  reviewed 

2  and  held  insufficient  to  establish  defendant's  ownership,  control 
or  occupancy  of  the  premises  in  question.  Barber  v.  City  Drug 
Store,  651. 

Appeal:     Reversal:     Effect  on  non-appellant.     The  reversal  of  a 

3  decree  enjoining  the  sale  of  intoxicating  liquors  on  the  appeal 
of  one  defendant,  in  no  wise  effects  a  like  decree  in  the  same 
case  against  another  defendant  who  does  not  appeal,  there 
being  evidence  to  sustain  such  latter  decree.  Barber  v.  City 
Drug  Store,  051. 

COIITEMPTS. 

'Tleadings"  authorized.     Answers,  replies,  confessions  and  avoid- 

4  ances,  are  unknown  to  "contempt"  proceedings  to  punish  a 
violation  of  an  injunction  against  the  unlawful  sale,  etc.,  of 
intoxicating  liquors.  The  only  papers  permitted  or  authorized 
to  be  filed  in  such  proceedings  are: 

•  1.  An  information,  under  oath,  setting  forth  the  violation, 
and 

21  At  the  option  of  the  accused,  a  written  explanation, 
under  oath,  of  his  conduct. 

On  these,  and  these  alone,  the  court  must  proceed  to  find 
the  very  truth  of  the  charge,  unfettered  by  the  ordinary  rules 
.of  pleading.  (Sees.  2405,  2407,  2424,  4465,  4466,  Code,  1897.) 
Tuttle  V.  Hutchison,  503. 

Proceeding  to  establish:     Discharge  by  court:     Appeal:     Jnrisdic- 

5  tion.  Proceeding  to  punish  for  contempt  for  violation  of  liquor 
injunction  may  be  reviewed  by  certiorari,  whether  defendant 
be  adjudged  guilty  or  innocent.  (Sees.  2407,  4468,  Code,  1897.) 
Tuttle  V.  Hutchison,  503. 

JUDGES.    See  Elections,  9,  10. 

Qualifications. 

•Tractidng  attorney."  One  who  has  been  duly  admitted  to  practice 
1     law  and  holds  himself  out  to  the  public  as  an  attorney  at  law 
and  is  rendering  such   service  as  comes  to  him  in  a  profes- 
sional   way   is   a    "practicing   attorney,"   within    the   meaning 
of  Sec.  257,  Code,  1897,  providing  the  qualifications  of  judges 
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of  the  superior  courts.    The  extent  of  "practice"  is  not  deter- 
minative.    Barr  v.  Cardell,  18. 

JUDGMENT. 

Suspension. 

When  permitted.    A  final  judgment  of  ouster  in  proceedings  against 

1  a  public  officer  should  not  be  suspended  pending  appeal,  when 
the  issue  of  law  is  apparently  conclusive  against  the  right 
to  hold  the  office.     State  ex  rel.  Jebens  v.  Noth^  1. 

Setting  Aside  Default. 

Unavoidable  casualty  and  misfortvne:     Negligence  of  attorney. 

2  The  failure  of  a  duly  employed  attorney  to  defend  for  his 
client,  owing  to  excusable  oversight  or  misunderstanding,  may 
constitute  such  "unavoidable  casualty  and  misfortune"  (Sec. 
4091,  Code,  1807)  as  to  justify  the  setting  aside  of  a  default 
judgment.  The  appellate  court  will  be  reluctani^  to  override 
the  order  of  the  lower  court  setting  aside  the  default  and  judg- 
ment. Evidence  reviewed,  and  held  to  excuse  the  attorney 
for  his  oversight  and  misunderstanding  and  to  sustain  the  order 
of  the  lower  court.    Krause  v.  Hobart,  330. 

JUSTICES  OF  THE  PEACE.    See  Constitutional  Law,  3. 
LANDLORD  AND  TENANT.  See  Brokers,  3. 
Possession  of  Premises. 

Duty  of  landlord  to  put  lessee  in  possession.    There  is  an  implied 

1  agreement  on  the  part  of  a  landlord,  in  the  absence  of  an 
agreement  to  the  contrary,  that  the  premises  shall  be  open 
for  the  tenant  to  take  posHesaion  at  the  time  stipulated.  The 
tenant  is  under  no  obligation  to  maintain  an  action  against 
one  in  possession  in  order  to  secure  such  possession  for  him- 
self.    Dilly  V.  Paynsville  Land  Co.,  536. 

Wrongful  withholding:     Measure  of  damages:    Evidence.    A  lessee 

2  wrongfully  deprived  of  the  posHession  of  leased  premises  is 
entitled  to  damages  measured  by  the  difference  between  the 
fair  value  of  the  leasehold  interest  acquired  by  him  under 
the  lease  and  the  amount  which  he  agreed  to  pay  for  such 
leasehold  interest.     It  is  pure  speculation  to  attempt  to  meet 
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this  rule  by  evidence  tending  to  show  (a)  the  amount,  character 
and  value  of  the  produce  which  some  other  person  raised  on 
the  premises  during  the  time  in  question,  or  (b)  the  amount 
which  the  lessee,  had  he  been  equipped  with  some  unknown 
amount  of  stock,  might  have  netted,  had  he  been  permitted  to 
occupy  the  premises.     Dilly  v.  Paynsville  Land  Co.,  636. 

LAW  OP  CASE.     See  Appeal  and  Error,  17. 

UENS.    See  Building  and  Loan  Associations,  1-5 ;  Corpor- 
ations, 1,  8. 

Priorities. 

Corporate  stock:    Corporate  lien  for  "debt**:    Construction.    Even 

1  though  the  claim  of  a  corporation  for  a  lien  on  the  stock 
of  its  stockholder  was  not  a  "debt/'  within  the  meaning  of  the 
articles  of  incorporation,  until  reduced  to  judgment,  this  did 
not  afTect  the  priority  of  its  lien,  but  merely  postponed  its 
enforcement  until  the  demand  was  reduced  to  judgment,  as 
the  articles  created  a  lien  for  future  as  well  as  present  indebt- 
edness.    Jewell  V.  Nuhn,  112. 

Unliquidated  demand:    Effect.    The  general  rule  that  the  liability 

2  for  a  wrong  done  will  not  become  a  debt  until  fixed  by  judg- 
ment is  not  controlling  in  the  case  at  bar,  because  this  is  a 
contest  for  priority  between  lienholders,  and  the  senior  lien 
may  not  be  defeated  and  made  subsequent  merely  because  the 
debt  due  its  holder  has  not*  yet  ripened  into  a  liquidated 
demand.     Jewell  v.  Nuhn,  112. 

LIMITATION  OF  ACTIONS.     See  Carriers,  2. 
Fraud. 

Undue  influence:     Action  to  set  aside  deed.     An  action  to  set 
1     aside  a  deed  on  the  ground  of  fraud  and  undue  influence  is 
barred  when  commenced  in  September,  1913,  the  deed  having 
been  executed  in  January,  1901.    Snyder  v.  Snyder,  238. 

MALIOE.    See  Corporations,  9. 

MANDAMUS. 

Subjects  op  Relief. 
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Railroad  crossing:  Refusal  to  construct:  Concurrent  jurisdiction 
1  of  railroad  commission.  The  jurisdiction  of  the  court  to  enter- 
tain mandamus  to  compel  a  railway  company  to  construct 
underground  or  grade  crossings,  as  provided  by  Chap.  163, 
Acts  35th  G.  A.  {Sec.  2022,  Sup.  Code,  1913),  is  neither  more 
nor  less  than  it  was  under  Sec.  2022,  Sup.  Code,  1907,  said 
Chap.  163  being  simply  a  repeal  of  said  Sec.  2022  and  its 
literal  re-enactment,  with  ctdditions  which  neither  qualify  nor 
diminish  the  older  statute.  The  permissive  right,  granted  in 
said  Chap.  163,  to  resort  to  the  Railroad  Commission  for  the 
enforcement  of  the  rights  therein  granted,  is  not  inconsistent 
with  the  continued  right  of  the  court  to  enforce  such  rights. 
Michalek  v.  Ught  Co.,  231. 

MA8TEB  AND  SERVANT.     See  Neolioence. 

Federal  Statutory  Regulation. 

Action  for  services  of  minor.     The  Federal  Employers'  Liability 

1  Act  (35  Stat,  at  Large,  65)  does  not  deprive  a  parent  of  the 
right  to  maintain  an  action  to  recover  for  loss  of  services 
during  minority  of  a  minor  son  injured  while  employed  in 
interstate  commerce.     Nelson  v.  Railway,  161. 

'Interstate  commerce."     Switching  and  assembling  empty  foreign 

2  freight  cars,  preparatory  to  their  immediate  removal  out  of 
the  state,  is  an  act  of  interstate  commerce,  even  though  the 
employee  so  engaged  was  solely  employed  on  a  rim  wholly 
within  this  state.    Bruckshaw  v.  Railway,  207. 

Snrviving  dependent:     Pecuniary  loss.     No  liability  arises  under 

3  the  Federal  Employers'  Liability  Act  for  the  death  of  an 
employee  in  the  absence  of  the  survival  of  a  dependent,  but 
great  definiteness  as  to  the  actual  pecuniary  loss  of  the  depend- 
ent will  not  be  required.     Bruckshaw  v.  Railway,  207. 

Assumption  of  risk.     The  plea  of  assumption  of  risk  under  the 

4  Federal  Employers*  Liability  Act  is  affirmative  in  character 
and  the  servant  is  not  required  to  negative  it  in  order  to 
make  a  prima-facie  case.     Kenyon  v.  Railroad  Co.,  484. 

Factory  Act. 

Impracticability    of    guard:      Evidence.     Evidence    reviewed,    and 

5  held  insufficient  to  show  that  it  was  impracticable  to  guard 
the  belt  and  pulley  of  a  dirt  conveyor.  Steburg  v.  Vincent, 
etc.,  Co.,  248. 
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Unguarded   machinery:      Impracticability   to   guard:     Burden   of 

6  proof.  A  showing  that  machinery  was  unguarded  makes  a 
prima-fade  case  of  negligence.  The  master,  not  the  servant, 
has  the  burden  of  proof  to  show  that  no  guard  was  practicable. 
Steburg  v.  Vincent,  etc.,  Co.,  248. 

Tools,  Machinery  and  Appliances. 

Negligence:     Evidence:     Sufficiency.     Evidence  reviewed,  and  held 

7  sufficient  to  carry  to  the  jury  the  question  of  the  master's 
negligence  in  the  maintenance  of  a  water  pipe  or  penstock. 
Kenyon  v.  Railroad  Co.,  484. 

Safe  tools.    Evidence  reviewed,  and  held  sufficient  to  carry  to  the 

8  jury  the  question  of  the  master's  negligence  in  furnishing 
the  servant  a  stick,  instead  of  a  shovel,  with  which  to  clean 
the  dirt  from  a  pulley.    Steburg  v.  Vincent,  etc.,  Co.,  248. 

Designing    locomotive    engine:      Approving    plans:      Effect.      A 

9  master  who  draws  in  whole  or  in  part  the  design  for  a  loco- 
motive engine  and  approves  the  plans  therefor  and  causes 
the  same  to  be  constructed  by  a  manufacturer  is  held  to  the 
same  care  as  if  he  had  constructed  the  engine  in  his  own 
shops.     Kirby  v.  Railway,   144. 

Assumption  of  Risk. 

''Assumption  of  Risk  Act":     Duty  to  repair.     A  servant  who  is 

10  under  no  duty  to  repair  does  not,  by  continuing  at  work  with- 
out complaint  or  promise  of  betterment,  waive  the  negligence 
of  the  master  and  assume  the  risk  arising  out  of  the  act  of 
the    master    in    knowingly    violating   his    common    law    and 

'  statutory  duty  to  furnish  the  servant  a  reasonably  safe  place 
of  work  and  reasonably  safe  machinery,  etc.,  with  which  to 
work.  And  even  when  the  servant,  in  the  ordinary  course  of 
his  employment,  is  under  a  duty  to  repair,  he  assumes  no  risk 
incident  to  such  violation  by  the  master,  by  continuing  work 
without  repairs,  unless  the  danger  is  so  imminent  that  a 
reasonably  prudent  person  would  not  have  continued  in  the 
work  without  making  repairs.  (Assumption  of  Risk  Act,  Sec. 
4999-a3,  Code  Supp.,  1913.)     Correll  v.  Williams>  etc.,  Co.,  571. 

Contributory  Negligence. 

Performing  known  dangerous  work.    It  requires  a  very  clear  case 

11  of  danger  so  imminent  or  so  great  that  the  court  will  say. 
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as  a  matter  of  law/  that  the  servant  is  chargeable  with  con- 
tributory negligence  in  doing  his  work  according  to  the  inatruo- 
tiona  of  the  master.  Held,  a  servant  in  so  attempting  to  clean 
a  pulley,  while  in  operation  was  not  guilty  of  contributory 
negligence  per  ae.     Steburg  v.  Vincent,  etc.,  Co.,  248. 

Presumption    as    to    condition    of    railroad    track:      Apparent 

12  dangers.  A  railway  employee  may  properly  assume  that  the 
railway  track  is  reasonably  free  from  overhead  obstructions, 
and  need  not  examine  whether  defendant  has  performed  its 
duty;  but  if  the  obstructions  are  apparent,  the  employee  must 
exercise  reasonable  care  to  avoid  injury  to  himself.  Bnick- 
shaw  V.  Railway,  207. 

Methods  op  Work,  Rules  and  Orders. 

Disobedience:    Effect.    Disobedience  of  the  servant  to  a  reasonable 

13  rule,  made  by  the  master  for  the  mutual  protection  of  both 
master  and  servant  and  known  to  the  servant,  resulting  in 
or  contributing  to  an  injury  to  the  servant,  precludes  the 
servant  from  all  recovery.  This  rule  must  not  be  confused 
with  the  rule  that,  as  between  third  parties  and  the  master, 
negligence  cannot  be  predicted  solely  upon  the  violation  of  a 
rule  by  the  servant    Kirby  v.  Railway,  144. 

MAXIMS. 

Twice  Vexing  Litigant. 

Application.    The  maxims,  ''that  a  man  shall  not  be  twice  vexed 

1     for  one  and  the  same  cause,"  and  "it  is  to  the  public  welfare 

that  there  be  an  end  of  litigation,"  are  not  applicable  to  the 

case  of  a  remand,  on  appeal,  for  retrial  or  resubmission  of  the 

facts,  under  the  same  issues.     Landis  v.  Interurban,  466. 

MINOBS.     See  Master  and  Servant,  1. 

MULCT  ACT.    See  Appeal  and  Error,  2. 

MTTNICIPAL  CORPORATIONS. 

The  Council. 

Mayor  as  member:    Vacandea:    Number  necessary  to  elect.    The 
1    mayor  of  a  city  having  a  population  of  20,000  or  over  is,  under 
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Section  937,  Code  Sup.,  1913,  a  member  of  the  council,  and 
must  be  counted  as  such  in  determining  the  number  of  votes 
necessary  to  fill  vacancies  in  the  council.  State  ex  rel.  Jebens 
V.  Noth,  1. 

Streets,  Alleys,  Etc. 

Plenary  power  to  vacate.    The  legislative  department  of  the  state 

2  has  plenary  power  to  vacate  streets  and  alleys  and  may  dele- 
gate such  power  to  municipalities.  (Sec.  751,  Code,  1897.) 
Hubbell  V.  City,  65. 

Vacation:      Non-destruction    of    ingress    or    egress:      Damnum 

3  absque  injuria.    The  vacation  of  a  public  street  or  alley  by  a 

city,  without  substantial  inconvenience  resulting  to  abutting 
landowners  in  passing  to  and  from  their  property,  deprives 
such  owners  of  any  standing  in  court  to  question  the  legality 
of  such  vacation.  Suffering  no  substantial  .inconvenience  in 
ingress  and  egress,  such  owners  suffer  exactly  as  the  public 
in  general  suffers,  and  such  damage  is  damnum  absque  injuria, 
Hubbell  v.  City,  55. 

Vacation:     Power  not  conditioned  on  prior  payment  of  damages: 

4  Constitutional  law.  A  public  street  or  alley  may  be  legally 
vacated  without  first  having  the  damages,  if  any,  to  abutting 
property  assessed  and  paid  or  secured.  (Const.,  Art.  1,  Sec. 
18.)  Such  vacation  is  not  a  "taking"  of  private  property 
for  public  use.  This  constitutional  provision  does  not  apply 
to  every  proceeding  by  which  private  property  may  be  affected 
for  a  public  purpose.  The  citizen  is  fully  protected  by  his 
right  to  resort  to  the  courts  to  recover  his  C(m8equefitial  dam- 
ages, if  any.    Hubbell  v.  City,  56. 

Negligence. 

Defective  street:  Imprudence  of  passing  over:  Jury's  and 
6  injured  person's  viewpoints  contrasted:  Contributory  negli- 
gence. If  one  passes  over  or  across  a  public  street,  in  which  an 
obstruction  exists,  and  knows  that  it  is  imprudent  to  do  so, 
and  is  injured,  the  penalty  pronounced  is  one  of  contributory 
negligence.  But  this  principle  has  no  application  when  the 
injured  party  has  no  knowledge  of  the  obstruction.  In  such 
case,  it  is  error  to  instruct  that  the  jury  should  find  that  the 
injured  party  was  guilty  of  contributory  negligence,  if  the\f, 
(the  jury),  believe  that  it  was  imprudent  to  pass  over  the 
street.    The  viewpoint  of  the  jury  after  the  injury  has  occur- 
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red  and  the  evidence  has  been  presented,  and  the  viewpoint  of 
the  injured  party  under  the  conditions  facing  him  at  the  time 
of  the  injury,  present  a  radical  and  self-evident  difference. 
Middleton  v.  City,  619. 

Defects  in  street:     Known  and  unknown  defect  contrasted.    One 

6  who  passes  over  or  along  an  obstruction  in  a  public  street  and 
is  injured  thereby,  knowing  of  the  existence  of  the  obstruction, 
knowing  that  it  is  imprudent  to  attempt  to  so  pass,  and  know- 
ing of  a  safer  way  which  he  might  take,  is  guilty  of  contrib- 
utory negligence.  Self-evidently,  this  principle  has  no  applica- 
tion when  the  injured  party  had  no  knowledge  of  the  existence 
of  the  obstruction.    Middleton  v.  City,  619. 

Streets:     Extent  and  degree  of  care  required:     Instructions  indi- 

7  rectly  limiting  dttty  to  sidewalks.  An  instruction  which 
directly  told  the  jury  that  the  obligation  of  a  city  to  keep 
its  streets  in  a  reasonably  safe  condition  was  confined  to  the 
sidewalks  and  regular  crossings  would  be  manifestly  errone- 
ous ;  an  instruction  which  indirectly  so  states  is  equally  errone- 
ous.    Middleton  v.  City,  619. 

Crossing  street  other  than  at  regular  crossing.    Negligence  can- 

8  not  be  predicated  on  the  act  of  one  oblivious  of  the  existence 
of  any  obstruction  in  a  public  street,  in  crossing  said  street 
on  a  dark  night,  with  no  lights  burning,  at  a  point  other  than 
a  regular  crossing.     Middleton  v.  City,  619. 

Independent  contractorship  created  by  statute:     Non-liaMlity  of 

9  municipality.  A  municipality  is  not  liable  for  the  negligence 
of  an  independent  contractor  in  doing  work  not  intrinsically 
dangerous.  So  held  where  the  status  of  the  contractor  was  one 
created  by  statute,  or  at  least  by  the  construction  placed  on 
the  statute  by  the  public  authorities.    Teeters  v.  City,  473. 

MUNICIPAL  COXTBT  ACT*    See  Constitutional  Law,  2,  3. 
NAViaABLE  WATERS. 

Definition  of  Terms. 

'^High-water  mark."    The  bed  of  a  lake  is  that  body  of  land  which, 

1     by  the  more  or  less  continuous  action  of  the  water,  is  denuded 

of   ordinary   vegetation    and   r^dered  unfit   for   agricultural 

purposes.    The  outer  line  of  this  bed  and  the  high-water  mark' 

are  conterminous.    It  follows  that  the  outer  rim  or  top  of  the 
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steep  banks  of  the  basin  in  which  a  body  of  water '  lies  is 
not  necessarily  the  high-water  mark*     State  v.  Thomas,  408. 

NEOLIOENCE.  See  Master  and  Sebvant  ;  Municipal  Cor- 
porations ;  Physicians  and  Surgeons  ;  Telegraphs  and 
Telephones,  2,  4. 

non-delegable  duties. 

Condition  of  premises:     Buildings  abutting  on  street:     Respond- 

1  eat  superior.    He  who  erects  a  building  abutting  on  a  public 

street  owes  an  absolute  duty  to  the  public  to  so  erect  it  that 
it  will  be  reasonably  safe  and  strong.  He  cannot  delegate 
this  duty  to  anyone.     Goodwin  v.  Mason,  546. 

Buildings  abutting  on  street:     Duty  of  owner:    Evidence  of  care. 

2  It  is  wholly  immaterial  what  degree  of  care  may  be  exercised 
by  an  owner  in  getting  ready  to  erect  a  building  abutting  Upon 
a  public  street.  Such  care  is  wholly  aside  the  mark.  His 
ever-present  and  non-delegable  duty  is  to  see  tq  it  that  the 
actual  construction  is  such  that  the  building  will  be  reasonably 
safe  and  strong.  Therefore,  evidence  of  care  in  the  selection 
of  a  competent  architect  or  builder  and  his  good-faith  belief 
in  their  competency  is  inadmissible.     Goodwin  v.  Mason,  546. 

Instructions:     Relieving   owner  of  non-delegable  duty.     Instruc- 

3  tions  reviewed,  and  held  erroneous  because  relieving  an  owner^ 
who  erected  a  building  abutting  upon  a  public  st]:eet,  of  his 
non-delegable  duty  to  see  that  the  actual  construction  of  the 
building  was  such  that  it  would  be  reasonably  safe  and  strong. 
Goodwin  v.  Mason,  546. 

Proximate  Cause. 

Certainty  required:     Conjectures   and  possibilities.     Causal   con- 

4  nection  between  negligence  alleged  and  injury  suffered  must 
be  established.  Possibility  and  conjecture  are  not  enough. 
Evidence  reviewed,  and  held  a  mere  conjecture,  whether  plain- 
tiff fell  because  of  the  defective  condition  of  the  grabiron  on 
an  engine,  as  alleged,  or  because  his  foot  slipped  on  the  step 
of  the  engine.    Tisher  v.  Railway,  567. 

Other  causes  contributing.     Where  the  negligence  of  a  master  is 

5  such  that,  without  it,  injury  would  probably  not  have  resulted, 
he  is  liable,  though  other  causes  contributed  to  the  injury. 
Steburg  v.  Vincent,  etc.,  Co.,  248. 
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Prior  intemipted  cause.     Proximate  cause  is  not  necessarily  dis- 

6  covered  by  finding  a  cause  as  to  which  it  may  be  said  that, 
had  such  cause  not  occurred,  the  injury  would  not  have  occur- 
red. Proximate  cause  is  that  which  is  nearest^  in  the  order 
of  responsible  causation.  In  other  words,  generally  speaking, 
the  courts  will  stop  their  investigation  with  the  ascertain- 
ment, as  nearly  as  may  be,  of  that  cause  which  is  the  nearest, 
most  direct f  and  immediate  cause.  Steburg  v.  Vincent,  etc., 
Co.,  248. 

Factory  Act.     The  failure  to  guard  machinery,  as  commanded  by 

7  the  Factory  Act,  is  the  proximate  cause  of  an  injury  which 
such  guarding  \couUl  haw  prevented,  when,  but  for  the  statu- 
tory command  to  guard,  some  other  defect  would  be  held  to 
be  such  proximate  cause.    Steburg  v.  Vincent,  etc,  Co.,  248. 

Contributory  Negligence. 

Federal  Employers'  Liability  Act.    Contributory  negligence  on  the 

8  part  of  an  injured  servant  will  not  necessarily  defeat  a  recov- 
ery under  the  Federal  Employers*  Liability  Act  (Act  Apr. 
22,  1908,  Chap.  149,  35  Stat.,  65.)     Kenyon  v.  Railroad  Co., 

484. 

Sudden  peril  resulting  from  negligence.     One  cannot  excuse  his 

9  conduct,  which  otherwise  involves  him  in  negligence,  by  the 
plea  that  he  was  confronted  with  a  sudden  peril  manifestly 
born  of  his  own  negligence.     Westcott  v.  Railway,  366. 

Railroads:    Crossing  accidents.    When  the  facts  and  circumstances 

10  point  BO  decisively  to  negligence  that  the  minds  of  all  reason- 
able men  must  unite  in  the  conclusion  that  the  deceased  was 
lacking  in  due  care  for  his  own  safety,  the  court  will  withdraw 
the  question  of  negligence  from  the  jury  arid  direct  a  verdict 
for  defendant.  Held,  contributory  negligence  appeared,  and 
verdict  was  properly  directed  accordingly.  Westcott  v.  Rail- 
way, 356. 

Actions — ^Evidence. 

Negligence  in  matters  generally.    On  the  issue  whether  a  locomo- 

11  tive  engine  exploded  because  of  its  faulty  design  and  construc- 
tion, and  defendant's  responsibility  therefor,  evidence  that  the 
railway  was  negligent  generally  in  the  handling,  care  and  fir- 
ing of  its  engines,  other  than  the  one  in  question,  is  wholly 
incompetent.     Kirby  v.  Railway,  144. 
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Other  similar  ezplodons.    Evidence  of  the  ezplosionB  of  locomotive 

12  engines  other  than  the  engine  in  question,  for  the  purpose 
of  establishing  the  inference  that  the  engine  in  question  was 
of  faulty  design  and  construction,  are  admissible  only  (a) 
when  the  types  of  engines  are  substantially  alike,  (b)  when 
the  explosions  occurred  under  substantially  similar  conditions 
of  operation,  and  (c)  when,  as  a  general  rule,  such  explosions 
appear  to  have  been  of  such  frequency  as  to  lead  the  mind 
to  the  conclusion  that  the  engines,  as  a  class,  were  of  faulty 
design  and  construction.  HeW,  evidence  of  other  explosions 
was  improperly  admitted  under  this  rule.  Kirby  v.  Rail- 
way, 144. 

Fact  of  explosion.     The  testimony  of  a  nonexpert  witness,  which 

13  shows  nothing  but  the  location  and  position  of  the  broken' 
parts  of  an  engine  after  a  wreck,  is  wholly  insufficient  to  prove 
that  the  wreck  was  caused  by  an  explosion  of  the  engine. 
Kirby  v.  Railway,  144. 

Contributory  negligence:     Evidence  to  rebnt  servant's  belief  in 

14  ability  to  avoid  hurt:  Assumption  of  risk.  Evidence  of  the 
servant's  belief  that  he  could  do  the  work  assigned  without 
getting  hurt  is  admissible,  (a)  on  tlie  question  of  contrib- 
utory negligence,  and  (b)  on  the  issue  of  assumption  of  risk, 
when  (1)  the  servant  had  reported  the  danger  to  the  master, 
and  (2)  the  master  had  told  him  to  go  on  with  the  work 
and  that  he  (the  master)  would  put  up  a  guard  as  soon  as 
he  could  get  time.  So  held  where  the  servant  was  injured 
in  cleaning  an  unguarded  pulley.  Steburg  v.  Vincent,  etc., 
Co.,  248. 

Custom.    Custom  does  not,  of  itself,  fix  a  legal  standard  of  care, 

15  but  may  have  material  bearing  thereon.  When  plaintiff's  care 
is  in  issue  and  his  conduct  does  not  amount  to  negligence 
per  «e,  he  may  show  that  other  people,  generally  and  custom- 
arily, did  just  as  plaintiff  did  at  the  time  in  question,  provided 
it  be  first  clearly  shown  that  the  facts  and  conditions  under 
whieh  people  customarily  acted  were  substantially  the  same 
as  the  facts  and  conditions  under  whieh  plaintiff  acted.  Evi- 
dence held  properly  rejected,  because  of  failure  to  show  sim- 
ilarity of  conditions.     Middleton  v.  City,  619. 

MEW  TRIAL.    See  Appeal  and  Erbor,  6,  7,  10;  Criminal 
Law,  6 ;  Trial,  1,  2. 

OUSTER.     See  Judgment,  2. 
Vol.  1731a.— 61 


Digitized  by  LjOOQ IC 


802  Index,  Vol.  173. 

Parent  and  Child  to  Phtsicians  and  Surobons 

PARENT  AND  CHnj).     Bee  Master  and  Servant,  1. 
PABTIES. 

Joinder. 

Proper  parties  plaintiff.  Joint  defendants  in  an  action  for  injunc- 
tion may  be  joint  plaintiffs  in  an  action  on  the  injunction 
bond.    Dennis  v.  Mantle,  450. 

PARTNERSHIP. 

Duty  op  Partners. 

0i8qualification    of    agent    by   interest.     Evidence    reviewed,    and 

1  held  to  be  sucb  as  to  preclude  a  member  of  a  partnership  from 
acting  as  agent  for  the  partnership  and  for  a  creditor  of  the 
partnership  at  the  same  time  and  in  relation  to  the  same 
transaction.     Stockhausen  v.  Johnson,  413. 

Dissolution. 

Firm  debts:     Continued  liability.    Creditors  of  a  partnership  are 

2  not  bound  by  a  dissolution  agreement  not  consented  to  by 
them,  by  which  one  partner  agrees  to  pay  the  debts  of  the 
partnership.     Stockhausen  v.  Johnson,  413. 

Failnre  to  give  notice:     Effect     The  creditors  of  a  partnership 

3  are  not  affected  by  a  dissolution  of  which  they  have  no  notice. 
Stockhausen  v.  Johnson,  413. 

Actions — Burden  of  Proof. 

Obligations  of  firm.     Whenever  it  is  shown  that  the  obligation 

4  sued  upon  is  a  debt  of  the  partnership  and  that  the  defendant 
is  a  member  of  the  partnership,  the  burden  of  proof  rests  on 
the  defendant  to  show  that  he  is  not  liable.  Stockhausen  v. 
Johnson,  413. 

PHYSICIANS  AND  SURQEONS. 

Negligence. 

Malpractice:     Evidence:     Jury  question.    Evidence  reviewed,  and 
1      keid  sufficient  to  cariy  to  the  jury  the  queetion  whether,  in 
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an  action  for  malpractice,  the  defendant  was  negligent  (a) 
in  failing  to  see  the  patient  with  such  frequency  as  the  case 
demanded,  (b)  in  failing  to  give  proper  medicine  and  skillful 
treatment  and  (c)  in  failing  and  refusing  to  do  anything  for 
the  relief  and  cure  of  the  patient  when  it  was  apparent  that 
her  condition  was  dangerous.    Van  Sickle  v.  Doolittle,  727. 

PLEADINO.    See  Brokers,  9;  Intoxicating  Liquors,  4; 
Sales,  5,  6. 

Issue,  Proof  and  Variance. 

Qvantun  of  proof:     Breach  of  contract:     Conapiracy.    A  party 

1  shall  not  be  compelled  to  prove  more  than  is  necessary  to 
entitle  him  to  the  relief  asked  for.  So  held  and  applied  where 
plaintiff  pleaded  (a)  a  violation  by  defendant  of  the  terms 
of  his  contract  and  (b)  a  conspiracy  to  violate  such  contract. 
(Sec.  3639,  Code,  1897.)     Smead  v.  Steams,  174. 

Matters  Specially  Pleadable. 

Compromise  and  aettlement.     A  settlement  must  be  specifically 

2  pleaded.  (Sec.  3629,  Code,  1897.  The  pleader  cannot  do  this 
by  causing  the  trial  court  to  enter  a  notation  of  his  claim 
on  the  calendar.    Cedar  County  v.  Moore,  286. 

PLEDOES.    See  Building  and  Loan  Associations. 

PBESENT  WORTH.     See  Death,  1. 

PBINCIPAL  AND  AOENT.     See  Corporations,  9;.Part- 

NEBSHIP,   1. 

Liability  op  Principal. 

Joint  agency.    A  principal  may  not  recover  of  his  co -principal  for 

1  and  on  account  of  the  wrong  of  their  joint  agent.  Jewell  v. 
Nuhn,  112. 

Authority  op  Agent. 

Extraordinary  emergencies:      Evidence.     Evidence    reviewed,   and 

2  held  not  to  justify  the  application  of  the  principle  ''that  an 
agent  may  be  justified,  in  view  of  extraordinary  emergencies, 


Digitized  by  LjOOQ IC 


804  Index,  Vol.  173. 

Principal  and  Agent  Continued       to  ItscBirsM 

in    assuming   extraordinary   powers    and    bind    the   principal 
accordingly."     Stockhausen   v.   Johnson,   413. 

Implied  power:     Ratification  of  similar  acts.    Evidence  reviewed, 

3  and  held  not  to  show,  by  reason  of  other  similar  transactions, 
implied  authority  in  an  agent  to  receive  certain  property  in 
payment  of  a  note.    Stockhausen  v.  Johnson,  413. 

Unauthorized  Acts — ^Ratification. 

Subsequent  ratification:     Effect.    Subsequent  ratification  of  onau- 

4  thorized  acts  of  an  agent  is  the  equivalent  of  original  author- 
ity.   Olson  V.  Rogness,  331. 

QUANTUM  MERUIT.    See  Bbokebs,  9. 
QUIETINO  TITLE. 

Burden  of  Prooj*. 

Presumption  following  legal  title:  Acquiescence.  In  a  controversy 
1  over  the  ownership  of  a  burial  lot,  record  reviewed  and,  the 
burden  of  proof  being  on  plaintiff,  held,  defendant  must  pre- 
vail, in  view  (a)  of  the  evidence,  (b)  of  the  presumption 
which  follows  the  legal  title  and  (c)  of  plaintiff's  long 
acquiescence  in  defendants'  title.    Birdsall  v.  Goehring,  203. 

RAILROADS.     See  Bridges;  Mandamus. 
Private  Crossings. 

Uadercrossing:  Excessive  cost  The  fact  that  the  cost  of  ao 
1  underground  crossing  will  exceed  the  value  of  the  naked  tract 
of  land  from  which  access  is  desired,  will  not,  of  itself,  defeat 
the  landowner's  right  to  such  a  crossing  when  a  grade  crossing 
is  impracticable.  Evidence  reviewed,  and  held,  an  undercroes- 
ing  was  properly  ordered.    Michalek  v.  Light  Cob,  231. 

RECEIVERS. 

Pinal  Reports. 

Approval  and  discharge:    Notice  and  hearing:    Vacation  of  order. 
1     An  order  approving  the  final  report  of  a  receiver  and  enter- 
ing a  discharge  may  be  set  aside,  for  the  reason  that  no  notice 
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of  the  hearing  on  said  report  was  served  on  interested  cred- 
itors, even  though  no  statute  requires  such  notice.  In  re 
Magner,  299. 

Approval:    Vacating  order:    Effect  of  actual  notice.    Actual  notice 

2  to  a  creditor  of  the  filing  of  and  hearing  on  the  final  re- 
port of  a  receiver  is  not  justification  for  the  refusal  of  the 
court,  on  the  application*  of  such  creditor,  to  set  aside  a  prima- 
facie  erroneous  order  entered  on  said  hearing.  In  re  Magner, 
299. 

Notice  of  hearing:    Evidence.    Whether  an  order  of  court  approv- 

3  ing  the  final  report  of  a  receiver,  made  without  any  formal 
notice  to  an  interested  creditor  of  the  filing  of  and  hearing 
on  said  report,  can  he  sustained  on  the  theory  that  the  creditor 
otherwise  had  actual  notice  of  such  filing  and  hearing,  qu<iere; 
but  evidence  reviewed,  and  held  that  certain  indefinite  letters 
from  a  receiver  did  not  show  such  actual  notice.  In  re  Mag- 
ner, 299. 

ApproYal:     Vacation:     Failure  to  account  for  aisets:     Allowing 

4  attorney  fees  without  evidence.  It  is  the  duty  of  the  court  to 
set  aside  the  final  report  of  a  receiver  and  the  order  approv- 
ing the  same  when  a  creditor  makes  a  prima-facie  showing 
(a)  that  the  receiver  has  failed  to  take  possession  of  the 
assets  of  the  debtor  and  to  account  for  the  same,  and  (b) 
that  excessive  attorney  fees  were  allowed  in  the  receivership, 
without  evidence  of  the  value  of  the  services  for  which  such 
fees  were  allowed.    In'  re  Magner,  299. 

Approval:     Vacation  of  order:    Failure  to  account:    Improvident 

5  fees:  Relief:  Independent  action  unnecessary.  A  court  that 
has  jurisdiction  to  create  a  receivership  has  jurisdiction  to 
grant  adequate  relief  on  the  showing  of  a  creditor  (a)  that 
the  receiver  has  omitted  to  take  possession  of  all  the  assets 
of  the  debtor  and  to  account  for  the  same  and  (b)  that,  on 
the  approval  of  the  receiver's  final  report,  improvident  allow- 
ances were  made  to  the  receiver  for  attorney  fees.  In  other 
words,  the  creditor  will  not  be  driven  to  institute  an  inde- 
pendent action  in  equity  (assuming  equity  to  have  concurrent 
jurisdiction).     In  re  Magner,  299. 

Order  of  approval:     Frivolous  application  to   vacate.     Evidence 

0    reviewed,  and  held  that  an  application  .to  vacate  and  set  aside 

the  final   report  of  a  receiver  and  the  order  approving  the 

same  was  not  frivolous  and  should  have  been  sustained.    In 

re  Magner,  299. 
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BEPLEVIN.     See  Appeal  and  Ebbob,  16. 

REPUTATION.     See  Cbiminal  Law,  2,  5a. 

BE8  OESTAE..    See  Criminal  Law,  1 ;  Evidence. 

REVEBSION.     See  Schools  and  School  Districts,  6,  7. 

BOBBERY. 

Assault  with  Intent. 

Elements  of  offense:     TrUl:     Instructions.    An  instruction  in  a 

1  prosecution  for  assault  with  intent  to  rob  which  omits  all 
reference  to  the  elements  of  "force  or  intimidation"  is  funda- 
mentally erroneous.     State  y.  Lewis,  643. 

Absence  of  assault  in  attempt:     Subsequent  assault  to  escape: 

2  Effect  If  the  element  of  "assault*'  is  absent  in  the  actual 
attempt  to  commit  an  offense,  such  element  is  not  supplied  by 
a  later  assault  committed  by  the  accused,  after  being  dis- 
covered and  m  an  attempt  to  eaoape.    State  v.  Lewis,  643. 

SALES. 

Conditional  Sales. 

Sales  under  gai9t  of  lease:    Legal  effect  of  instrument  controlling. 

1  Irrespective  of  the  words  employed,  if  the  essential  legal  effect 
of  an  unrecorded  written  contract  is  to  effect  a  sale  of  per- 
sonal property  and  to  make  the  transfer  of  title  or  ownership 
thereof  depend  upon  a  condition,  it  is  a  conditional  sale,  and 
void  as  to  creditors  or  purchasers  of  the  one  in  actual  posses- 
sion obtained  in  pursuance  of  such  contract,  when  such  cred- 
itors or  purchasers  have  no  notice  of  such  unrecorded  contract. 
Contract  analyzed  and  held  to  constitute  a  conditional  sale 
and  not  a  lease.  (Sec.  2905,  Ck>de,  1897.)  Handlan-Buck  Co. 
V.  Waterloo,  etc.,  Co.,  452. 

Recording  Act:    Who  is  a  ^^nrchaser?"    The  trustee  in  a  deed  of 

2  trust  of  all  of  grantor's  property,  duly  authorized  and  obli- 
gated in  the  deed  to  sell  such  property  and,  generally,  to 
close  up  all  the  affairs  of  the  grantor  and  to  pay  all  the 
creditors  of  grantor  in  proportion  to  their  claims,  said  deed 
of  trust  having  been  accepted  by  both  trustee  and  certain 
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creditors,  is  a  purchaser  within  the  meaning  of  Sec  2905,  Code, 
1897,  providing  that  unrecorded  conditional  contracts  of  sale 
are  void  "against  any  creditor  or  fmrohaser/*  without  notice. 
Such  a  deed  is,  in  effect,  a  mortgage.  Handlan-Buck  Ca  v. 
Waterloo,  etc.,  Co.,  452. 

Abandonment  of  contract  before  rights  of  creditors  attach:     Bvi- 

3  dence.  Evidence  reviewed  and  held  insufficient  to  show  that  a 
conditional  contract  of  sale  had  been  abandoned  and  the  rela- 
tion of  bailor  and  bailee  substituted  before  the  rights  of 
creditors  and  purchasers  attached.  Handlan-Buck  Ca  v. 
Waterloo,  etc.,  Co.,  462. 

Warranties. 

''Well  broke  horse**:     Evidence:     Sufficiency.     Evidence  reviewed, 

4  and  held  sufficient  to  support  a  finding  that,  in  the  sale  of  a 
horse,  plaintiff  orally  warranted  the  same  to  be  ''well  broke." 
Ellyson  v.  Peden,  217. 

Breach  of  express  oral  warranty  as  defense:     Non-necessity  to 

5  allege  seller's  intent.  In  pleading  the  breach  of  an  express 
oral  warranty,  as  justifying  a  rescission,  vendee  need  not  allege 
that  the  vendor  intended  that  his  statements  should  be  taken 
as  a  warranty.  This  follows  from  the  established  rule  that,  if 
the  vendor  makes  a  positive  assertion  of  quality,  in  order  to 
induce  the  sale,  and  vendee  relied  thereon,  vendor's  mouth 
is  thereafter  closed  to  say  he  did  not  "intend"  to  warrant. 
Ellyson  v.  Peden,  217. 

Rescission   for   breadi:     Pleading:      Variance.     One   pleading    a 

6  breach  of  warranty  in  justification  of  a  rescission  need  not 
prove  the  warranty  in  the  exact  form  pleaded.  If  the  proof 
substantially  meets  the  allegation,  it  will  be  sufficient.  Elly- 
son V.  Peden,  217. 

SCHOOLS  AND  SCHOOL  DISTBICTS. 

Meeting  of  Dibectobs. 

Notice  required:  Statute:  Construction.  Oral  notice  of  the  time 
1  and  place  of  a  special  meeting  of  the  board  of  directors  of  a 
school  corporation,  under  Sec  2757,  Code  Sup.,  1913,  is  suffi- 
cient. The  fact  that  the  statute  requires  the  notice  to  be 
"delivered"  to  each  member  does  not  imply  that  the  notice 
shall  be  a  written  notice.    Gallagher  v.  School  Township,  610. 
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Transacting    business    after    formal    adjournment:      Effect     An 

2  ''adjournment"  of  a  school  board  is  not  effected  by  the  passing 
of  a  formal  motion  that  the  board  adjourn.  There  mutt  be 
a  separation  and  departure  of  the  members.  So  held  where, 
after  the  passage  of  a  formal  motion  to  adjourn,  a  quorum 
determined  on  the  place  at  which  an  election  should  be  held. 
Gallagher  v.  School  Township,  610. 

Consolidation  of  Districts. 

Ordering  election:     Time  for  opening  polls.     Useless  acts  are  not 

3  required.  A  school  board,  in  ordering  an  election  to  vote 
on  the  question  of  consolidation,  need  not  specify  in  such  order 
the  hour  when  the  polls  will  be  open,  as  the  statute  specifies 
such  time.  (Sees.  27o4,  2794-a,  Code  Sup.,  1913.)  Gallagher 
V.  School  Township,  610. 

Ordering  election:    Sufficiency  of  petition,  etc:    Findings  by  board. 

4  A  school  board,  before  calling  an  election,  under  Sec.  2794-a, 
Code  Sup.,  1013,  to  vote  on  the  question  of  consolidation, 
must  determine  that  all  matters  and  things,  as  conditions 
legally  precedent  to  the  ordering  of  such  election,  have  been 
done;  but  no  formal  record  of  such  findings  need  be  made. 
The  ordering  of  the  election  necessarily  involves  and  embraoes 
such  findings.    Gallagher  v.  School  Township,  610. 

Second  or  additional  consolidation.    A  school  district,  consolidated 

5  under  the  provisions  of  Sec.  2794-a,  Code  Sup.,  1913,  may, 
after  effecting  such  consolidation,  again  avail  itself  of  the 
same  provision  of  law  and  effect  a  further  or  second  consoli- 
dation, without  resort  either  to  S^c.  2793  or  2793-a  of  said 
Supplement,  or  to  Subdivision  f  of  said  Sec  2794-a.  Arnold 
V.   School   District,   199. 

Reversion  op  School  Sites. 

Non-user:     Consent  of  county  superintendent    The  non-user  of 

6  school  grounds  for  two  years  works  a  reversion  of  the  land 
to  the  owner  of  the  tract  from  which  such  school  grounds 
were  carved.  The  fact  that  the  county  superintendent  con- 
sented to  such  non-user  will  not  prevent  the  reversion,  such 
consent  being  without  legal  effect  (Sec.  2816,  Code.)  Hop- 
kins V.  School  District,  43. 

Proviso  in  deed:     Effect    A  clause  in  a  voluntary  deed  to  land 

7  for   school    site  purposes,  providing  the  conditions  on   which 
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the  land  should  revert  to  grantor,  should  be  construed  in  the 
light  of  the  statute  governing  reversion  existing  at  the  date 
of  the  execution  of  the  deed.  Proviso  construed  and  held  to 
be  in  harmony  with  the  statute  and  to  evince  a  purpose  to 
preserve  the  right  of  statutory  reversion.  Hopkins  v.  School 
District,  43. 

SPECIAL  ASSESSMENTS.    See  Bridges,  1;  Statutes,  1. 
SPECIFIC  PERFORMANCE. 

Contracts  Enforceable. 

Vendor  without  title:    Slnowledge  of  vendee:    EstoppeL    The  rule 

1  that  a  vendor  who  has  no  title  to  the  land  which  he  contracts 
to  sell,  cannot  acquire  status  to  maintain  an  action  for 
specific  performance  by  obtaining  a  subsequent  title,  has  no 
application  where  the  vendee  knew,  when  he  entered  into  the 
contract,  that  vendor  had  no  title  and  must,  in  relianoe  on 
the  contract,  acquire  such  title,  and  vendor  does  acquire  the 
title  accordingly,    Olson  v.  Rogness,  331. 

Non-interdependent  contracts:     Partial  performance.    The  general 

2  rule  that  equity  will  not  attempt  a  partial  specific  performance 
of  an  agreement  has  no  application  where  the  two  contracts 
in  question,  though  in  some  respects  part  of  one  and  the 
same  transaction,  were  between  different  parties,  were  not 
interdependent,  and  neither  was  executed  in  consideration 
of  the  execution  of  the  other.  So  held  where  the  owner  of  land 
contracted  to  sell  his  land  to  one  party,  and,  at  the  same  time, 
contracted  to  buy  land  of  another.    Olson  v.  Rogness,  331. 

Unconscionable  contract:     Evidence.    Evidence  reviewed,  and  held 

3  that  the  contract  sought  to  be  enforced  was  not  unconscion- 
able.    Olson  V.  Rogness,  331. 

Meeting   of  minds:     Evidence.     Evidence  reviewed,  and   held  to 

4  show  a  full  meeting  of  the  minds  of  the  parties  on  the  con- 
tract sought  to  be  enforced.     Olson  v.  Ro^ess,  331. 

Defenses. 

Conditions  defeating  action:     Evidence:     Vendor  and  purchaser. 

5  Evidence  reviewed,  and  held  insufficient  to  establish  the  con- 
ditions which,  it  was  alleged,  defeated  an  action  for  specific 
performance.     Olson  v.  Rogness,  33  L 
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Fraud  of  vendor:     Evidence:     Vendor  and  purchaser.     Evidence 

6    reviewed,  and  held  insufficient  to  establish  fraud  on  the  part 

of  a  vendor  seeking  specific  performance.     Olson  v.  BogneBSy 

331. 


STATX7TE8.    3ee  Bridges. 
Construction. 

"Flooring''  on  bridges:  Street  railwa3r8  to  construct:  Intention 
1  of  legislature.  Statute  language  should  be  given  that  meaning 
and  effect  which  best  accords  with  approved  usage,  judged  in 
the  light  of  the  particular  connection  in  which  it  is  used. 
Held,  the  provision  of  Sec.  I056-a44,  Code  Sup.,  1913,  provid- 
ing that  street  railway  companies  "shall  construct,  recon- 
struct and  repair  the  paving  or  flooring"  on  bridges  used 
by  them,  refers  to  and  includes  not  only  the  planked  eurfaoe, 
but  the  stringers,  joists  and  supporting  timbers  laid  upon  the 
steel  structure  and  furnishing  the  support  on  which  the  plank- 
ing is  laid.    Cedar  Rapids,  etc.,  Co.  v.  City,  386. 

STOCK  AND  STOCKHOLDERS.     See  Building  and  Loan 
Associations. 

STREET  RAILWAYS.     See  Bridges^  1. 

TAXATION.     See  Bridges,  1. 

TELEGRAPHS  ANP  TELEPHONES.      See  Witnesses,  2. 

Franchise  Rights. 

Void  ordinance:  Valid  state  statute:  SstoppeL  A  telephone 
I  company  which,  prior  to  the  taking  effect  of  the  Code  of  1897 
(Oct.  1,  1897),  erected  and  operated  its  telephone  equipment 
upon  and  along  the  streets  of  a  city,  is  not  estopped  to  claim 
that  its  right  to  so  do  is  referable  to  the  state  statutes  then 
existing  (Sec.  1324,  Code,  1873,  as  amended  by  Ch.  104,  19 
G.  A.),  by  the  fact  that,  in  the  original  construction  of  such 
equipment,  it  accepted  the  terms  of  an  invalid  city  ordinance, 
which  assumed  to  grant  to  it  the  right  and  power  to  so  con- 
struct its  line.     State  v.  Chariton  Tel  Co.,  497. 
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Delay  or  Failure  to  Deliver  Message. 

Negligence:     Evidence.     Evidence  reviewed,  and   held  to  present 

2  a  jury  question  whether  sufficient  diligence  was  shown  in  the 
act  of  a  telegraph  company  in  delivering  at  a  hotel  a  notice 
of  the  receipt  of  a  telegram  for  addressee.  Mueller  v.  West- 
em  U.  T.  Co.,  402. 

Presentation  of  daim:    Non-application  of  statute.    The  statutory 

3  rule  (Sec.  2164,  Code,  1897)  that  no  action  shall  be  main- 
tained for  the  recovery  of  damages  caused  by  the  erroneous 
transmission  or  unreasonable  delay  in  delivery  of  a  telegraph 
or  telephone  message,  unless  a  written  claim  therefor  is  pre- 
sented to  the  company  within  60  days  from  the  accrual  of  the 
action,  does  not  apply  when  there  is  an  entire  omission  to 
deliver  the  message.    Mueller  v.  Western  U.  T.  Co.,  402. 

Damages  recoverable:     Discomfort:     Evidence.    Damages  because 

4  of  discomfort  snffered  by  a  traveler  in  not  taking  a  sleeper 
are  not  traceable  to  the  negligent  failure  of  a  telegraph  com- 
pany to  transmit  money  to  the  traveler,  when  there  is  no  evi- 
dence that  the  traveler  would  have  taken  the  sleeper  had  he 
received  the  money.    Mueller  v.  Western  U.  T.  Co.,  402. 

TORTS.    See  Actions. 
TRIAL. 

Conduct  op  Court. 

.  Hostile  examination  of  witness.    The  hostile  examination  of  wit- 

1  nesses  by  the  court,  in  a  manner  calculated  to  impress  the 
jury  with  the  belief  that  the  court  did  not  believe  their  story, 
may  constitute  reversible  error.     Bierkamp  v.  Beuthien,  436. 

Conduct  op  Counsel. 

Unjnst    and    prejudicial    imputations:     New   trial.     Persistently 

2  challenging  opposing  counsel  to  waive  his  legal  rights,  with 
equally  persistent  imputation  of  improper  motive  on  the  part 
of  counsel  because  he  will  not  do  so,  along  with  charges  that 
the  opposing  litigant  has,  in  conduct  apparently  proper,  been 
actuated  by  base  and  sinister  purposes,  of  which  there  is  no 
evidence,  may  demand  a  new  trial.  So  held  where  the  offend- 
ing counsel  (a)   demanded  t}\at  his  opponent  waive  his  right 
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to  object  to  the  reception  in  evidence  of  transactions  with  a 
deceased  and  (b)  accused  the  adverse  party  of  marrying  a 
certain  person  in  order  to  destroy  her  competency  as  a  wit- 
ness.   In  re  Will  of  O'Connor,  318. 

Instructions — Form,  Requisites  and  Sufficiency. 

Applying  erroneous  evidence  to  correct  rule.    The  erroneous  recep- 

3  tion  of  evidence  which  can  only  lead  the  jury  into  the  zone 
of  speculation  and  conjecture  on  the  question  of  damages  is 
not  cured  but  aggravated  by  an  •^instruction  which  gives  t&e 
jury  the  correct  rule  for  measuring  the  damages  and  directs 
the  jury  that  such  erroneous  evidence  must  be  used  solely  in 
applying  such  correct  rule.  Dilly  v.  Paynsville  Land  Co., 
636. 

Reference  to  pleading.    Reference  to  the  pleading,  hy  name,  in  the 

4  instructions  is  not  required.  The  all-important  essential  is 
to  fairly  state  to  the  jury  the  nature  of  the  several  disputed 
questions  of  fact  upon  which  it  is  required  to  pass.  Handlan- 
Buck  Co.  V.  Waterloo,  etc.,  Co.,  462. 

Correct  but  not  explicit:  Waiver.  If  instruction  is  correct,  as  far 
6  as  it  goes,  though  not  as  explicit  or  limited  as  desired,  request 
must  be  made  for  the*  more  explicit  or  limited  instruction,  or 
the  right  thereto,  if  it  exists,  will  be  waived.  So  held  where 
the  court  did  not  define  the  words  ''fraud"  and  "fraudulent." 
Smead  v.  Stearns,  174. 

Undue  emphasis  on  plaintiff's  theory:     Error.    It  is  error  to  so 

6  draw  instructions  as  to  emphasize  features  in  the  testimony 
on  one  side,  while  sinking  out  of  view  portions  of  the  testi- 
mony on  the  other  side,  deserving  of  equal  attention.  Middle- 
ton  V.  City,  619. 

Instructions — Applicability  to  Issues. 

Buildings    abutting   on    street:      Knowledge   of   defect     Defects 

7  in  the  original  oonatruotion  of  a  building  abutting  upon  a 
public  street  are  conclusively  presumed  to  have  been  known 
to  the  owner.  Therefore,  in  such  case,  no  issue  arises  as  to 
the  owner's  "knowledge"  of  such  defects,  and  the  submission 
to  the  jury  of  such  issue  is  error.    Goodwin  v.  Mason.  646. 

Unsupported  theory.     It  is  error  to  instruct  on  a  theory  unsup- 

8  ported  by  any  evidence.     So  lield  where  the  court  submitted 
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to  the  jury  the  question  whether  a  wife  had  authorized  her 
husband  generally  to  contract  in  her  behalf,  there  being  no 
evidence  of  such  authorization.    Bierkamp  v.  Beuthien,  436. 

Instructions — ^Failube  to  Bequest. 

OmisdoB  to  submit  material  issue:  Waiver.  Failure  to  specifically 
9  request  an  instruction  on  a  material  issue,  wholly  omitted  by 
the  court,  works  no  waiver  of  the  right  to  object  to  such  omis- 
sion, especially  where  the  complaining  party  had,  at  all  prior 
stages  of  the  proceedings,  insisted  on  the  materiality  ol  the 
issue.     Bruckshaw  v.  Railway,  207. 

Veedict. 

Disregard  of  instxnctions.    Verdict,  in  an  action  for  the  possession 
10'    of  property,  held  perfectly  consistent  with  the  instructions. 
Cheney  v.  Stevens,  288.  * 

TROVER.    See  Building  and  Loan  Associations. 
TRUSTS. 

Construction  op  Trust  Deed. 

Express  trusts:     "Secured  creditors."     Trust  deed  analyzed,  and 

1     held  not  to  contemplate  that  the  trustee  would  diminish  the 

fund   in  his  possession   by  recognizing  alleged   liens  against 

which  he  could  raise  a  legal  objection.    Handlan-Buck  Go.  v. 

Waterloo,  etc.,  Ca,  452. 

VENDOR  AND  PURCHASER.     See    Specific    Perporm- 

ANCE,  1,  6. 

Validity  op  Contract. 

False  representations:  Opinion:  Nationality  of  neighborhood: 
1  Knowledge  of  vendee.  What  percentage  of  people  of  a  certain 
nationality  in  a  certain  neighborhood  justifies  the  assertion 
that  such  neighborhood  is  of  that  nationality  is  largely  a  mat- 
ter of  opinion,  especially  in  view  of  the  fact  that  the  complain- 
ing party  visited  the  neighborhood  and  must  have  had  knowl- 
edge of  the  surroundings.    Olson  v.  Rogness,  331. 
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Rescission. 

Assignment  of  specific  groimd  for  rescission:     "Mending  hold": 

2  Estoppel.  One  who  assigns  specific  reasons  for  his  rescission 
of  a  contract  of  purchase  or  sale  is  estopped,  after  action  has 
been  brought  to  enforce  the  contract,  to  "mend  his  hold"  and 
assign  new  and  different  grounds.  So  held  where  the  sole  and 
specifip  reason  assigned  by  a  vendee  for  rescinding  a  contract 
of  purchase  was  that  the  contract  was  conditioned  upon  his 
wife's  approving  the  same  and  that  she  had  refused  such 
approval,  the  reason  assigned,  after  suit  had  been  brought, 
being  that  the  vendor  did  not  have  any  title  to  the  land  when 
the  contract  was  made.     Olson  v.  Rogness,  331. 

Estate  op  Vendee. 

"Equitable  ownership"  rule  recognised.     Rule  recognized  that  a 

3  valid,  binding,  enforceable  contract,  under  which  vendor  agrees 
to  sell  and  vendee  agrees  to  buy  real  estate,  with  performance 
postponed  to  a  future  date,  constitutes  the  vendee  the  Suitable 
owner  of  the  land,  and  the  vendor  a  trustee  holding  the  legal 
title  in  trust  as  security  for  the  performance  of  the  con- 
tract, until  breach  and  forfeiture  of  rights  occur.  Wolf  v. 
Iowa  R.  &  L.  Co.,  277. 

Remedies  of  Vendor. 

Payments  in  property  other  than  money:    Default:     ConTersioB 

4  into  money  demand:  Demand.  A  contract  of  sale,  providing, 
that  vendee  shall  make  payment  in  certain  corporate  stock 
on  or  before  a  specified  date,  may  be  converted  into  a  money 
demand,  ipso  facto,  by  the  failure  of  the  vendee  to  make  proper 
tender  of  the  stock  under  the  contract.  Demand  by  vendor 
for  performance  is  not  necessary  under  such  a  contract,  before 
bringing  suit.     Spindler  v.  Iowa,  etc.,  Co.,  348. 

.    Vendor's  lien:     Waiver  by  conduct  inconsistent  with  existence  of 

5  lien.  A  vendor's  lien  is  never  allowed  to  take  priority  over 
equities  which  have  attached  in  ignorance  of  such  lien,  and 
the  court  is  prone  to  find  a  waiver  from  any  conduct  incon- 
sistent with  the  right  to  insist  upon  such  lien.  (Sec  2924, 
Code,  1897.)     Spindler  v.  Iowa,  etc.,  Co.,  348. 

Bemedies  of  Vendee. 
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Quieting  title:     Action  to  recover  expense:     Defense.    The  mere 

6  fact  that  a  vendee  who  was  compelled  to  bring  an  action  to 
quiet  title  included  in  such  action,  in  order  to  save  expense, 
other  land  than  that  purchased  of  the  vendor,  furnishes  the 
vendor  no  ground  for  complaint,  when  sued  on  his  contract 
for  clear  title,  for  the  reasonable  expense  of  quieting  title  to 
the  land  so  sold.     Thordson  v.  Kruse,  268. 

Quieting  title:     Defects  justifying  reasonable  cost    Evidence  re- 

7  viewed,  and  held  to  show  such  defects  of  title  as  to  necessitate 
an  action  to  quiet  title,  with  consequent  liability  on  the  part 
of  defendant,  on  his  contract  to  furnish  clear  title,  for  the 
reasonable  cost  of  such  action.    Thordson  v.  Kruse,  208. 

WARRANTIES.    See  Sales. 
WILLS. 

Undue  Influence. 

Evidence  to  rebut:     Subsequent  examination  of  will:     Right  to 

1  instructions.  The  fact  that  a  testator  (admittedly  of  soun^ 
mind)  saw  his  purported  will  at  various  times  subsequent  to 
its  execution  and,  at  such  subsequent  times,  was  wholly,  free 
from  any  undue  influence,  and  at  such  times  read  the  will,  or 
had  the  same  read  to  him,  and  then  expressed  no  dissatisfac- 
tion with  it,  affords  strong  and  persuasive  evidence  that  the 
execution  of  the  will  was  not  dictated  by  undue  influence,  and 
proponents  are  entitled,  on  request ,  to  an  instruction  to  that 
effect.    In  re  Will  of  O'Connor,  318. 

Evidence:     Sufficiency.     Evidence  reviewed  and  quite  grave  doubt 

2  expressed  as  to  its  sufficiency  to  sustain  a  verdict  that  the  will 
in  question  was  invalid  by  reason  of  undue  influence.  No 
conclusion  declared,  owing  to  reversal  on  other  points.  In  re 
Will  of  O'Connor,  318. 

Construction. 

Precedents:     Intention  of  testator.    In  view  of  the  infinitely  dif- 

3  ferent  ways  in  which  wills  are  phrased,  it  is  of  no  avail,  in 
the  construction  thereof,  to  dte  rules  of  construction  or  to 
draw  on  the  storehouse  of  precedent,  unless  such  rules  or  pre- 
cedents really  help  to  unlock  the  intentions  of  the  testator. 
Benham  v.  Turkle,  508. 
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Wills  Continued 

Words  of  Urge  import  followed  by  words  of  lesser:    Key  to  inten- 

4  tion.  In  the  construction  of  a  will,  the  use  in  one  clause  of 
words  of  large  and  comprehensive  meaning  may  well  furnish 
a  key  to  the  real  intention  of  the  testator  in  a  subsequent 
clause  wherein  are  used  words  of  less  import.  Benham  v. 
Turkic,  698. 

Derise  by  wife  to  husband:     Prior  death  of  husband:    Lapsing  of 

5  devise.  If  a  devisee  die  before  the  testator,  his  heirs  inherit 
the  property  devised  to  him,  unless,  from  the  terms  of  the  will, 
a  contrary  intent  ia  manifest,  (Sec.  3281,  Code,  1897.)  Held, 
a  devise  by  a  wife  to  her  husband  of  "such  share  of  my  estate 
as  he  is  entitled  to  have  and  receive  under  the  laws  of  Iowa" 
manifests  such  contrary  intent;  and  therefore  such  devise  to 
the  husband  lapsed  by  his  death  prior  to  the  death  of  the 
wife.    Tennant  v.  Smith,  264. 

Life  estate:     Power  of  alienation:     Intention:     Technical  terms. 

6  Whether  a  will  grants  a  life  estate  with  or  toithout  power  of 
alienation  is  a  simple  nmtter  of  intention,  to  be  gathisred  (a) 
from  the  will  and  (b)  from  its  background,  unhampered  by 
nice  technical  shades  of  meaning  which  ancient  precedent 
may  have  given  to  certain  words.    Benham  v.  Turkic,  598. 

Life  estate:    Power  of  alienation:    Sffect  of  term  "what  remains". 

7  The  right  of  the  devisee  of  a  life  estate  in  property  to  actually 
sell  and  dispose  of  the  principal  of  the  estate  will  not  be  infer- 
red from  a  provision  disposing  of  *'all  other  property  of  my 
estate  that  shall  remain  at  the  death  of"  the  life  devisee, 
when  other  provisions  of  the  will  and  the  circumstances  sur- 
rounding its  execution  clearly  evince  an  intention  to  withhold 
the  power  of  alienation.    Benham  v.  Turkle,  598. 

Duty  op  Life  Tenant. 

Life  estate:     Wrongful  disposal  of  estate.    A  life  devisee  and,  in 

8  case  of  his  death,  his  estate,  must  account,  along  with  the 
grantee,  for  any  portion  of  the  estate  conveyed  in  violation 
of  the  terms  of  the  will.     Benham  v.  Turkic,  698. 

^•e  and  income"  for  life:    Devisee's  power  over:    Remainderman. 

9  A  devise  for  life  of  the  "use,  income  and  control"  of  property 
invests  the  devisee  with  power  to  do  as  he  pleases  with  such 
"use  and  income."  A  remainderman  cannot  complain  if  the 
devisee  givee  it  awey.    Benham  v.  Turkic,  598. 
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WiTNSSfllto 

WITNESSES. 

Competency. 

Cominimications  between  hnslMUid  and  wife:     Transfer  of  daun. 

1  A  Wife  is  a  competent  witness  to  prove  the  transfer  of  the 
property  by  the  husband  to  the  wife  and  what  the  husband 
said  to  the  wife  at  the  time  in  relation  thereta  Such  trans- 
action is  not  a  "communication"  between  husband  and  wife 
within  the  prohibition  of  Sec.  4607,  Code,  1897.  Butler  v. 
Farmers'  Nat.  Bank,  659. 

Eyidence:     Conclusions:     Telephone  communication:     Identity  of 

2  person.  While  the  mere  fact  that  a  witness  cannot  positively 
identify  the  person  with  whom  he  had  a  talk  over  the  tele- 
phone is  not  suflScient  to  exclude  what  was  said,  yet,  on '  de 
novo  hearing,  there  must  be  some  identification  beyond  what 
the  party  said,  with  whom  the  talk  was  had.  Barber  ▼. 
City  Drug  Store,  651. 

Cboss-Examination. 

Allowable  scope.    Cross-examination  must  be  conQned  to  facts  con- 

3  nected  with  the  direct  examination.  Therefore,  on  the  ques- 
tion of  the  cause  of  an  explosion  of  a  locomotive  engine,  held 
that  testimony  that  three  other  engines,  out  of  something  like 
ninety  of  the  same  general  type  as  the  one  in  question,  had 
exploded  prior  to  the  explosion  in  question,  was  improperly 
brought  out  on  cross-examination  of  defendant's  witnesses, 
suck  witnesses  having  said  nothing  in  chief  justifying  such 
line  of  inquiry  on  cross-examination.     Kirby  v.  Railway,  144. 

Permissible  redirect  examination:    Correcting  false  impression.    It 

4  is  permissible  for  the  court  to  permit  a  redirect  examination 
to  clear  away  a  false  impression  left  in  the  trail  of  the  cross- 
examination.     State  V.  MulhoUen,  242. 

Impeachment. 

Contradictory  statements:     Rebuttal.    Evidence  in  rebuttal  which 

5  is  competent  as  impeaching  testimony  should  not  be  excluded 
because  tending  to  support  plaintiffs  main  case.  State  v. 
Hunter,  638. 

Vol.  173  Ia.— 62 
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Words  and  Phrasbs 

W0BD8  AND  PHRASES. 

''Adjonmment"    Gallagher  v.  School  Township,  610. 

''Argument."     State  v.  McCaskill,  563.    ^ 

"AsMult''    State  v.  Lewia,  643. 

''Bed"  of  lake.    State  v.  Thomas,  408. 

'K^ash  tale."    Anderson  v.  Howard,  4. 

**Dehtr  Jewell  v.  Nuhn,  112. 

"High-water  mark."    State  v.  Thomas,  408. 

"Owner"  (In  ad  quod  damnum  proceedings).    Wolf  y.  Iowa  R.  &  L. 
Co.,  277. 

"Practicing  attorney."     Barr  y.  Gardell,  18. 

"Purchaser."    Handlan  y.  Waterloo,  452. 

"UiuiTOidaUe  casualty  and  misfortune."    Krause  y.  Hbbart,  33a 
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